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Semoklebani

bavSvis uflebaTa komiteti/komiteti - gaerTianebuli erebis
organizaciis bavSvis uflebaTa komiteti

gaero - gaerTianebuli erebis organizacia

evrokonvencia - adamianis uflebaTa da TavisuflebaTa dacvis
evropuli konvencia

evrosasamarTlo - adamianis uflebaTa dacvis evropuli
sasamarTlo

mudmivmoqmedi komisiebi - saqarTvelos iusticiis saministrosa da
saqarTvelos okupirebuli teritoriebidan devnilTa, Sromis,
janmrTelobisa da socialuri dacvis saministros erToblivi
mudmivmoqmedi komisia, saqarTvelos iusticiis saministros
mmarTvelobis sferoSi moqmedi sajaro samarTlis iuridiuli
piris - arasapatimro sasjelTa aRsrulebisa da probaciis
erovnuli saagentos pirobiTi msjavris gauqmebis sakiTxTa
ganmxilveli mudmivmoqmedi komisia

probaciis erovnuli saagento - saqarTvelos iusticiis
saministros mmarTvelobis sferoSi moqmedi sajaro samarTlis
iuridiuli piri arasapatimro sasjelTa aRsrulebisa da
probaciis erovnuli saagento

specialuri penitenciuri samsaxuris adgilobrivi
sabWo/adgilobrivi sabWo - saqarTvelos iusticiis saministros
sistemaSi Semavali saxelmwifo saqveuwyebo dawesebulebis –
specialuri penitenciuri samsaxuris adgilobrivi sabWo

avstria - avstiriis respublika

aSS - amerikis SeerTebuli Statebi

belgia - belgiis samefo

gaerTianebuli samefo - didi britaneTisa da CrdiloeT
irlandiis gaerTianebuli samefo

germania - germaniis federaciuli respublika

dania - daniis samefo

espaneTi - espaneTis samefo

estoneTi - estoneTis respublika

irlandia – irlandiis respublika

italia - italiis repspublika

latvia - latviis respublika
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lietuva - lietuvas respublika

luqsemburgi - luqsemburgis didi sahercogo

niderlandebi - niderlandebis samefo

norvegia - norvegiis samefo

poloneTi - poloneTis respublika

safrangeTi - safrangeTis respublika

slovenia - sloveniis respublika

fineTi - fineTis respublika

SvedeTi - SvedeTis samefo

CexeTi - CexeTis respublika

xorvatia - xorvatiis respublika

abz. - abzaci

amk - arasrulwlovanTa marTlmsajulebis kodeqsi

a.S. - ase Semdeg

gamomc. - gamomcemloba

da sxv. - da sxva

e.w. - egreT wodebuli

ix. - ixileT

mag. - magaliTad

mux. - muxli

red. - redaqtori

ssk - saqarTvelos sisxlis samarTlis kodeqsi

sssk - saqarTvelos sisxlis samarTlis saproceso kodeqsi

Art. – Article

Arts. - Articles

CRC – Convention on the Rights of the Child

Ed. – Editor

Eds. - Editors

EU – European Union
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No. – Number

Nos. – numbers

Para. – Paragraph

Paras. - Paragraphs

Rec. – Recommendation

UN – United Nations

UNHCR - United Nations High Commissioner for Refugees

V. – Versus

Vol. – Volume



10

Sesavali
arasrulwlovnis saukeTeso interesebis prioritetulobis

principi, rogorc bavSvis uflebebze da keTildReobaze
orientirebuli marTlmsajulebis ganxorcielebis ZiriTadi
garanti, saqarTvelos arasrulwlovanTa marTlmsajulebis
sistemis umTavres da yvelaze Rirebul monapovars warmoadgens.
aRniSnuli principi farTod aRiarebulia saerTaSoriso doneze
da misi ganmtkicebis yvelaze myar garantias gaeros bavSvis
uflebaTa konvenciis me-3 muxli warmoadgens. swored saukeTeso
interesebis prioritetuloba ganasxvavebs arasrulwlovanTa
marTlmsajulebas sisxlis samarTlis tradiciuli
marTlmsajulebisagan, romelic sisxlis samarTlis mkacri
politikis ganxorcielebiT uzrunvelyofs saxelmwifoSi
marTlwesrigis dacvas.

kanonTan konfliqtSi myofi arasrulwlovnebis mimarT
gansakuTrebuli midgoma saqarTvelos sisxlissamarTlebrivi
sistemisaTvis siaxles ar warmoadgens. 2015 wlis 12 ivnisamde,
arasrulwlovanTa marTlmsajulebis maregulirebel normebs
iTvaliswinebda saqarTvelos sisxlis samarTlis materialuri da
saproceso kanonmdebloba. kerZod, sisxlis samarTlis kodeqsis
mexuTe kari eZRvneboda arasrulwlovnis sisxlissamarTlebriv
pasuxismgeblobas, xolo sisxlis samarTlis saproceso kodeqsis
ocdamerve Tavi aregulirebda sisxlis samarTlis procesis
Taviseburebas arasrulwlovnis mier Cadenili danaSaulis saqmeze.
amasTan, arasrulwlovanTaTvis calkeuli garantiebi sxvadasxva
normebiT iyo ganmtkicebuli, Tumca, SedarebiT liberaluri
midgomebis arsebobis miuxedavad, kanonmdebloba aSkarad
ganicdida saerTaSoriso standartebTan Sesabamisobis naklebobas.
kerZod, marTlmsajulebis procesSi arasrulwlovanTa
monawileobis maregulirebeli normebi Seusabamo iyo
arasrulwlovnis gansakuTrebul fizikur da fsiqikur
mdgomareobasTan da saWiroebebTan, ar arsebobda arasrulwlovnis
saukeTeso interesebis dasacavd sakmarisi sakanonmdeblo
garantiebi, rac araefeqtiansa da Sedegze araorientirebuls
xdida arasrulwlovanTa marTlmsajulebis sistemas. amasTan,
arsebuli sakanonmdeblo regulaciebi ver pasuxobda saxelmwifos
mier bavSvis uflebaTa konvenciis ratificirebiT nakisr
valdebulebebs.

2015 wlis 12 ivniss, saqarTvelos parlamentma miiRo
arasrulwlovanTa marTlmsajulebis maregulirebeli specialuri
normatiuli aqti saqarTvelos kanoni `arasrulwlovanTa
marTlmsajulebis kodeqsi“, romelmac erT sakanonmdeblo
sivrceSi moaqcia marTlmsajulebis procesSi arasrulwlovnis
monawileobasTan dakavSirebuli yvela samarTlebrivi regulacia.
arasrulwlovanTa marTlmsajulebis kodeqsi wingadadgmuli
nabijia sisxlis samarTlis kanonmdeblobis liberalizaciis
TvalsazrisiT da Seesabameba saerTaSoriso doneze, maT Soris,
bavSvis uflebaTa konvenciiT aRiarebul standartebs. kodeqsis
qvakuTxedsa da fundamentur princips swored arasrulwlovnis
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saukeTeso interesebis prioritetuloba warmoadgens, romelic,
amavdroulad, arasrulwlovanTa mimarT sisxlissamarTebrivi
politikis ganxorcielebis ZiriTadi orientiria. aRniSnuli
principi yovlismomcveli xasiaTisaa da gamoiyeneba
arasrulwlovnebTan mimarTebiT nebismieri intervenciis
ganxorcielebisas.1 misi moqmedeba vrceldeba arasrulwlovanTa
marTlmsajulebis mTlian procesze da procesis monawile da
mwarmoebeli TiToeuli pirisaTvis awesebs arasrulwlovnis
saukeTeso interesebis upirveles yovlisa gaTvaliswinebis
valdebulebas. garda amisa, saukeTeso interesebis
prioritetuloba, rogorc konvenciuri principi, scildeba
uSualod marTlmsajulebis ganxorcielebis process da
saxelmwifosaTvis adgens marTlmsajulebis maregulirebeli
kanonmdeblobis arasrulwlovnis saukeTeso interesebTan
SesabamisobaSi moyvanis valdebulebas, radgan, upirveles yovlisa,
swored kanonmdebloba unda uzrunvelyofdes arasrulwlovnis
uflebaTa dasacavad myari samarTlebrivi garantiebis Seqmnas,
winaaRmdeg SemTxvevaSi, procesis mwarmoebel pirebs SeezRudebaT
moqmedebis farglebi da saukeTeso interesebis praqtikuli
realizeba iluzoruli iqneba. arasrulwlovnis saukeTeso
interesebis prioritetulobis principis erovnul da
saerTaSoriso doneze farTo aRiareba naTlad warmoaCens mis,
rogorc saxelmZRvanelo principis udides praqtikul
mniSvnelobas marTlmsajulebis ganxorcielebis procesSi. rac
ufro didia principis roli, miT ufro mniSvnelovania misi
siRrmiseuli Seswavla da analizi, raTa Tavidan iqnes acilebuli
araswori interpretirebisa da, Sesabamisad, cdomilebaTa daSvebis
safrTxe, gansakuTrebiT, saqarTvelos arasrulwlovanTa
marTlmsajulebis sistemisaTvis principis novatoruli xasiaTis
gaTvaliswinebiT.

winamdebare sadisertacio naSromis kvlevis sagania kanonTan
konfliqtSi myofi arasrulwlovnis saukeTeso interesebis
prioritetuloba arasrulwlovanTa marTlmsajulebis procesSi.
miuxedavad imisa, rom saukeTeso interesebis prioritetulobis
principi Tanabrad vrceldeba marTlmsajulebis sistemaSi
moxvedril yvela arasrulwlovanze, maTi saproceso statusis
miuxedavad, rogorc naSromis saTauridan irkveva, principis
kvleva ganxorcieldeba mxolod kanonTan konfliqtSi myof
pirTan kavSirSi. aRniSnuli ganpirobebulia im garemoebiT, rom
arasrulwlovanTa marTlmsajulebis mTavari monawile swored
kanonTan konfliqtSi myofi piria da swored mis mimarT miiReba
arsebiTi gavlenis mqone gadawyvetilebebi. Sesabamisad, saukeTeso
interesebis prioritetulobis principis praqtikuli gamoyeneba
gansakuTrebul mniSvnelobas kanonTan konfliqtSi myof
arasrulwlovanTan mimarTebiT iZens. amasTan, aRsaniSnavia, rom
naSromis miznebisTvis, kanonTan konfliqtSi myof

1 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 493.
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arasrulwlovanSi ar moiazreba administraciuli
samarTaldarRvevis Camdeni piri, aramed kvleva Semoifargleba
mxolod sisxlis samarTlis saqmis warmoebis procesiT.

rogorc ukve aRiniSna, arasrulwlovnis saukeTeso
interesebis prioritetulobis principi novacias warmoadgens
qarTul kanonmdeblobaSi da sul raRac 4-wlian arsebobis
istorias iTvlis. aRniSnulis gaTvaliswinebiT, qarTuli
samecniero literatura principis siRrmiseuli kvlevis
naklebobas ganicdis. unda aRiniSnos, rom ucxour literturaSic
ki Zalze mcirea saukeTeso interesebis prioritetulobis
principis mecnieruli analizi uSualod arasrulwlovanTa
marTlmsajulebis konteqstSi. ucxouri samecniero literatura
metwilad orientirebulia principis saojaxo samarTlebriv
WrilSi ganxilvaze. am garemoebaTa gaTvaliswinebiT, meti
simwvaviT warmoCindeba arasrulwlovanTa marTlmsajulebaSi
saukeTeso interesebis prioritetulobis principis kvlevis
aucilebloba. SeiZleba iTqvas, rom qarTul realobaSi
disertacia kanonTan konfliqtSi myofi arasrulwlovnis
saukeTeso interesebis prioritetulobis siRrmiseuli Seswavlisa
da analizis pirveli cdaa. Sesabamisad, naSromSi ganxiluli
TiToeuli sakiTxi siaxles warmoadgens qarTul samecniero
sivrceSi da emsaxureba arasrulwlovanTa marTlmsajulebis
sferoSi arsebuli literaturis nawilobriv Sevsebas, aRniSnul
sferoSi garkveuli wvlilis Setanas.

naSromis mizania, arasrulwlovnis saukeTeso interesebis
prioritetulobis principis srulyofilad gaanalizeba,
arasrulwlovanTa marTlmsajulebis procesSi misi mniSvnelobis
warmoCena, aRniSnul principTan kanonmdeblobisa da saerTaSoriso
Tu Sidasaxelmwifoebrivi praqtikis Sesabamisobis Semowmeba,
arsebuli problemebis warmoCena da maTi efeqtianad gadaWris
mizniT, Sesabamisi daskvnebisa da rekomendaciebis SemuSaveba. es
yovelive, Tavis mxriv, emsaxureba principis praqtikaSi swori
interpretaciis, gamoyenebisa da, Sesabamisad, gadawyvetilebis
miRebis procesSi cdomilebaTa daSvebis prevenciis mizans. am
miznis misaRwevad, naSromSi ganxiluli sakiTxebi gaanalizebulia
bavSvis uflebaTa konvenciisa da sxva saerTaSoriso
samarTlebrivi instrumentebis debulebaTa, agreTve ucxo qveynebis
gamocdilebis gaTvaliswinebiT.

naSromSi asaxuli sakiTxebis kvlevisas gamoyenebuli iqneba
SedarebiT-samarTlebrivi, istoriuli, sistemuri da formalur-
logikuri meTodebi, rac uzunvelyofs sakvlevi sakiTxebis
yovelmxriv, siRrmiseul Seswavlasa da naSromis
zemoTdasaxelebuli miznebis miRwevas.

sadisertacio naSromi Sedgeba Sesavali (sawyisi), ZiriTadi
da daskvniTi nawilebisagan. Sesavali nawili moicavs satitulo
gverds, sarCevsa da naSromSi gamoyenebul Semoklebebs. ZiriTadi
nawilis struqtura Sedgeba Sesavlis, miRebuli Sedegebisa da
maTi gansjisa da daskvnisagan. Tavis mxriv, Sedegebis gansjis
struqtura moicavs xuT Tavsa da oTxmocdaTvramet qveTavs.



13

naSromis daskvniT nawilSi asaxulia kvlevis farglebSi
gamoyenebuli literaturis nusxa (bibliografia).

naSromis pirvel TavSi arasrulwlovnis saukeTeso
interesebis prioritetulobis principi ganxilulia istoriul
WrilSi. kerZod, gaanalizebulia principis warmoSoba da
ganviTareba rogorc erovnul, ise saerTaSoriso doneze.
Seswavlilia saukeTeso interesebis testis marTlmsajulebisa da
keTildReobis filosofiur modelebTan kavSiri. garda amisa,
mimoxilulia saukeTeso interesebis prioritetulobis principis
asaxva sxvadasxva qveynebis arasrulwlovanTa marTlmsajulebis
maregulirebel kanonmdeblobaSi. es yovelive emsaxureba principis
Sesaxeb srulyofili warmodgenis Seqmnas, agreTve mis
mniSvnelobasa da aqtualobasTan dakavSirebiT saTanado
daskvnebis gakeTebas.

naSromis meore Tavi eTmoba arasrulwlovnis saukeTeso
interesebis prioritetulobis principis zogad analizs.
aRniSnuli Tavis farglebSi mimoxilulia principis daniSnuleba,
misi funqciebi, principis samgvari gageba uflebis, principisa da
proceduruli wesis saxiT. gaanalizebulia saukeTeso
interesebisaTvis upiratesobis miniWebis Teoriuli safuZvlebi,
kerZod, yvela is garemoeba, rac ganapirobebs da amarTlebs
saukeTeso interesebisaTvis upiratesi Zalis miniWebas. aseve
warmoCenilia principis ZiriTadi maxasiaTeblebi, misi mimarTeba
da kavSiri sxva principebTan, maT Soris, SejibrebiTobis
principTan. amave Tavis farglebSi gaanalizebulia principis
moqmedebis areali, adresatTa wre da ganmaxorcielebeli
subieqtebi. yuradReba eTmoba saukeTeso interesis cnebas, masTan
dakavSirebul kritikas da mis gamijvnas keTildReobis cnebisagan.
aseve gansakuTrebuli yuradReba gamaxvilebulia saukeTeso
interesebisaTvis upiratesobis miniWebis farglebsa da interesTa
konfliqtze, romelic naSromis erT-erT sakvanZo da SeiZleba
iTqvas, yvelaze problemur sakiTxs warmoadgens. kerZod,
gaanalizebulia ra adgili uWiravs saukeTeso interesebs
marTlmsajulebis sxva interesTa Soris da ras niSnavs
upiratesobis miniWebis standarti, moiTxovs Tu ara igi saukeTeso
interesebisaTvis absoluturi, SeuzRudavi upiratesobis miniWebas.
es sakiTxi miT ufro aqtualuria, rac ufro mZimea Cadenili
danaSauli da rac ufro didi da realuria kanonTan konfliqtSi
myofi arasrulwlovnisagan momdinare safrTxeebi.

naSromis mesame Tavi Seexeba arasrulwlovnis saukeTeso
interesebis marTlmsajulebis sxva interesebTan, gansakuTrebiT,
samarTlianobasa da sazogadoebriv usafrTxoebasTan mimarTebis
sakiTxs. Sesabamisad, ganxilulia am interesTa Soris konfliqtisa
da maTi dabalansebis sakiTxi rogorc Teoriuli, ise praqtikuli
TvalsazrisiT. amave TavSi asaxulia msjeloba sazogadoebrivi
azris gavlenis Sesaxeb arasrulwlovnis saukeTeso interesebis
prioritetulobis principis realizebaze.

naSromis meoTxe Tavi eTmoba saukeTeso interesebis
Sefasebasa da gansazRvras, rac erT-erTi umniSvnelovanesi da
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problemuri sakiTxia saukeTeso interesebis cnebis
ganusazRvrelobis pirobebSi. kerZod, bavSvis uflebaTa konvencia
ar gvTavazobs arasrulwlovnis saukeTeso interesebis definicias
da arc misi gansazRvris konkretul kriteriumebze miuTiTebs. rac
Seexeba saqarTvelos kanonmdeblobas, marTalia, arasrulwlovanTa
marTlmsajulebis kodeqsis me-3 muxlis me-4 nawili gvTavazobs
saukeTeso interesebis cnebis zogad, saorientacio ganmartebas,
Tumca kvlav problemur sakiTxad rCeba konkretul individualur
SemTxvevebSi arasrulwlovnis saukeTeso interesis gansazRvra.
aRniSnulis gaTvaliswinebiT, naSromis meoTxe TavSi ganxilulia
saukeTeso interesebis Sefasebisas mxedvelobaSi misaRebi yvela
elementi rogorc bavSvis uflebaTa komitetis zogadi komentaris,
ise saqarTvelos kanonmdeblobis analizis safuZvelze. amasTan,
gansakuTrebuli yuradReba eTmoba saukeTeso interesebis
Sesafebisa da gansazRvris procedurasa da etapebs, romlis
damagvirgvinebel stadiad gadawyvetilebis miReba gvevlineba.
Sesabamisad, SemoTavazebulia saukeTeso interesebis
gansasazRvrad da gadawyvetilebis misaRebad Sesabamisi
proceduruli rekomendaciebi. garda amisa, mimoxilulia saerTo
sasamarTloebis mier miRebuli gadawyvetilebebi saukeTeso
interesebis Sefasebisa da gansazRvris WrilSi.

disertaciis mexuTe TavSi yuradReba gamaxvilebulia
saukeTeso interesebis dacvis saproceso garantiebze, rasac
ganapirobebs saukeTeso interesebis prioritetulobis principis
saproceso normad gageba, rac, Tavis mxriv, saukeTeso interesebis
Sefasebisa da gansazRvris, aseve maTi upiratesad gaTvaliswinebis
uzrunvelsayofad, moiTxovs arasrulwlovnisadmi
keTilganwyobili proceduruli garantiebiT gajerebuli
formaluri procesis arsebobas.2 Sesabamisad, mexuTe TavSi
siRrmiseulad gaanalizebulia iseTi saproceso garantiebi,
rogoricaa arasrulwlovnis procesSi monawileobis ufleba,
warmomadgenloba, procesis gaWianurebis dauSvebloba, procesis
mwarmoebeli pirebis specializacia, faqtebis dadgena,
gadawyvetilebis dasabuTebuloba, gadawyvetilebis gasaCivrebisa
da bavSvis uflebriv mdgomareobaze zegavlenis Sefasebis
meqanizmebi.

daskvnaSi Sejamebulia winamdebare naSromSi
ganxorcielebuli kvleva da asaxulia kvlevis farglebSi
miRebuli Sedegebi – daskvnebi da rekomendaciebi yvela aqtualur
sakiTxTan dakavSirebiT.

2 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 85, 87.
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Tavi I. arasrulwlovnis saukeTeso interesebis
prioritetulobis principis ganviTarebis istoria

1.1 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis warmoSoba

arasrulwlovnis saukeTeso interesebis prioritetuloba
SedarebiT axali principia. misi gamoyeneba dasavleTis qveynebSi
ZiriTadad 1800-iani wlebidan daiwyo bavSvis meurveobis

sakiTxebis gadasawyvetad. kerZod, bavSvis keTildReoba an
saukeTeso interesebi warmoadgenda ZiriTad dasayrdens
gadawyvetilebis miRebis procesSi.3 Sesabamisad, principi kargad
damkvidrebulia msoflios masStabiT araerTi qveynis saojaxo
samarTlebriv kanonmdeblobaSi.4 unda aRiniSnos, rom `saukeTeso
interesebi“ ar gaxlavT istoriulad damkvidrebuli termini da
samarTlebriv sistemaSi siaxles warmoadgens. mis winamorbedad
arasrulwlovnis `keTildReoba“ SeiZleba miviCnioT, rac Semdgom
`saukeTeso interesad“ gardaiqmna.5 maSasadame, saukeTeso
interesebi warmoadgens Tanamedrove samarTlebriv cnebas6 da
gaaCnia sakvanZo roli bavSvis uflebaTa dacvis TvalsazrisiT.7

aRsaniSnavia, rom istoriulad, dasavleTis qveynebisaTvis
sruliad ucxo iyo arasrulwlovnis saukeTeso interesebis
prioritetulobis principi. sazogadoeba da kanonmdebloba ar
aRiarebda bavSvebs, rogorc damoukidebel adamianebs
mSoblebisagan damoukidebeli uflebebiTa da interesebiT.8

zogadad, arc ojaxSi da arc sazogadoebaSi ar arsebobda bavSvis
uflebebis cneba, misi ganviTarebisa da dacvis xelSewyoba, aramed
bavSvi ganixileboda, rogorc mSoblis sakuTrebaSi arsebuli
qoneba, masze SeuzRudavi uflebamosilebiT.9 bavSvis uflebaTa
dasacavad ar arsebobda aranairi samarTlebrivi garantiebi, maT
Soris, arc mSobelTa valdebuleba, ezrunaT TavianT Svilebze.10

uZveles romaul samarTalSi damkvidrebuli iyo e.w. `mamis

3 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 16; Detrick
Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus Nijhoff
Publishers, The Hague, Boston, London, 1999, 86; Conward C., The Juvenile Justice System: Not
Necessarily in the Best Interests of Children, “New England Law Review”, Vol. 33, Issue 1, 1998, 43.
4 Kilkelly U., The Best Interests of the Child: A Gateway to Children’s Rights? in: Implementing Article 3
of the United Nations Convention on the Rights of the Child: Best Interests, Welfare and Well-being,
Elaine E. Sutherland, Lesley-Anne Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 51.
5 Zermatten J., The Best Interests of the Child: Literal Analysis, Function and Implementation, Working
Report, Institut international des droits de l'enfant, 2010, III.
6 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 483.
7 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child”: Meaning, History and its Place
Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 319.
8 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 16-17.
9 Van Deusen Ch. R., The Best Interests of the Child and the Law, “Pepperdine Law Review”, Vol. 18,
Issue 2, 1991, 418.
10 Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s Rights
and Cultural Values, UNICEF, Innocenti Studies,1996, 3.
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Zalauflebis“ (“Patria Potestas”) principi, romlis mixedviTac mamas
gaaCnda absoluturi Zalaufleba sakuTar Svilze.11 Sua
saukuneebisa da adreul Tanamedrove evropaSi garkveulwilad
gaumjobesda bavSvTa uflebrivi mdgomareoba. kerZod,
sakanonmdeblo doneze gaiwera mSobelTa valdebuleba, daecvaT
TavianTi Svilebi da uzrunvelyoT cxovrebisaTvis aucilebeli
saTanado pirobebiT. miuxedavad imisa, rom bavSvebisadmi mopyroba
SedarebiT gaumjobesda, isini kvlav TavianTi mSoblebis kerZo
sakuTrebad moiazrebodnen. aRiarebuli iyo, rom garda ukiduresi
sagamonakliso SemTxvevebisa, sazogadoebas da saxelmwifos
ekrZaleboda bavSvebisa da mSoblebis urTierTobaSi da ojaxis

pirad saqmeebSi Careva.12 arsebuli viTarebis gaTvaliswinebiT, arc
arasrulwlovanTa marTlmsajuleba warmoadgenda gamonakliss da
sisxlissamarTlebrivi RonisZiebebi barbarosuli midgomiT
gamoirCeoda fizikur sasjelTa gamoyenebis TvalsazrisiT.13

danaSaulis Camden arasrulwlovanTa da srulwlovanTa mimarT
mopyroba arafriT gansxvavdeboda erTmaneTisagan.14

me-19 saukunis bolos da me-20 saukunis dasawyisSi safuZveli
Caeyara bavSvis, rogorc sakuTrebis obieqtad aRqmis mniSvnelovan

cvlilebas. axali midgomis Tanaxmad, bavSvebi ganixilebodnen,
rogorc adamianTa daucveli, mowyvladi jgufi, romlebic
gansakuTrebul zrunvasa da dacvas saWiroebdnen saxelmwifos
mier.15 amasTan, arasrulwlovnebis mimarT fizikur sasjelTa
gamoyeneba aRqmul iqna rogorc moralurad gaumarTlebel da
araefeqtian RonisZiebad. ufro meti molodini gaCnda
fsiqologiuri da saganmanaTleblo intervenciuli RonisZiebebis
gamoyenebis mimarT.16 amgvarma midgomam dasavleTis qveynebSi
mniSvnelovnad Seuwyo xeli bavSvTa uflebebis dasacavad araerTi
moZraobis Seqmnasa da ganviTarebas. reformatorTa ZiriTadi
mizani iyo bavSvTa interesebze da saWiroebebze orientirebuli
kanonebisa da politikis SemuSaveba, rac warmatebiT dasrulda.
maTi Zalisxmevis Sedegad, dasaveleTis saxelmwifoebma SeimuSaves
bavSvTa Sromis maregulirebeli kanonmdebloba, miiRes
sakanonmdeblo regulaciebi bavSvTa dasacavad ojaxSi
Zaladobisagan, SemuSavda arasrulwlovanTa marTlmsajulebis

11 Riggsby A. M., Roman Law and the Legal World of the Romans, Cambridge University Press, 2010,
181.
12 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 17.
13 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? in:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 506.
14 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 218; kavTuaSvili e., arasrulwlovanTa mimarT samarTalwarmoeba istoriul
WrilSi, `samarTali da msoflio“, #6, 2017, 77.
15 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013,17.
16 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? In:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 506.
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axali sistema. aRniSnuli cvlilebebis nawils warmoadgenda
samarTlebrivi doqtrinis e.w. `paternalisturi saxelmwifos“
(“Parens Patriae”)17 gafarToeba, romelic Tavdapirvelad inglisis
sasamarTloebma ganaviTares im zrdasrul pirTa dasacavad,
romlebsac damoukideblad sakuTari Tavis dacva ar SeeZloT,
Tumca Semdgom arasrulwlovnebzec gavrcelda. aRniSnuli
doqtrinis Tanaxmad, miuxedavad imisa, rom mSoblebs kvlav
gaaCndaT TavianT Svilebze zrunvis upirvelesi pasuxismgebloba,
sasamarTlosa da saxelmwifos daekisraT mSoblis funqciis
Sesruleba maSin, rodesac arsebobda mSobelTa uflebebis
SezRudvis gziT, bavSvis interesebis dacvis aucilebloba.18

bavSvebis mimarT sareabilitacio da saganmanaTleblo
RonisZiebebis gamoyenebis mizanSewonilobasTan erTad, momzadda
safuZveli specialuri kanonmdeblobis Sesaqmnelad, rogorc im
bavSvebisaTvis, romlebic mzrunvelobas saWiroebdnen, ise
kanonTan konfliqtSi myofi arasrulwlovnebisaTvis.19

me-19 saukunis meore naxevarSi arasrulwlovnis saukeTeso
interesebis prioritetulobis principi swored “Parens Patriae”
doqtrinis safuZvelze Camoyalibda da rogorc aRiniSna,
Tavdapirvelad mxolod bavSvis meurveobis sakiTxebis
gadasawyvetad gamoiyeneboda. kerZod, misi warmoSoba

dakavSirebulia dakotas StatTan (aSS), sadac 1877 wels
sasamarTlom gamoiyena principi, rogorc gadamwyveti faqtori
meurveobis saqmis ganxilvisas da ganmarta, rom dauSvebelia
bavSvis avtomaturad erT-erTi mSoblisaTvis mikuTvneba bavSvis
keTildReobisa da saukeTeso interesebis gaTvaliswinebis gareSe.
swored es gaxldaT precedentuli gadawyvetileba da dakotas
Statidan principi TandaTanobiT gavrcelda rogorc amerikis
teritoriaze, ise dasavleTis qveynebSi.20 me-19 saukunis bolo
periodidan arasrulwlovnis saukeTeso interesebis Sesabamisad
moqmedebisa da misi keTildReobis upiratesad gaTvaliswinebis
principma safuZveli daudo arasrulwlovanTa marTlmsajulebis
ganviTarebas msoflios mraval qveyanaSi.21 amerikis SeerTebul
StatebSi, qalaq CikagoSi, 1899 wlis 2 ivliss miRebuli kanonis
Sesabamisad, daarsda ilinoisis Statis arasrulwlovanTa

17 saxelmwifo, rogorc mama, romelic mowodebulia izrunos sazogadoebis
daucvel jgufebze.
18 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 17-18; Cole
G.F., Smith Ch.E., The American System of Criminal Justice, 11th Edition, Carolyn Henderson Meier
(Ed.), Thomson Wadsworth, Wadsworth, 2007, 547.
19 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? In:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 507.
20 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013,18.
21 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 218.
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saqmeebis ganmxilveli pirveli sasamarTlo,22 romelic
mowodebuli iyo kanonTan konfliqtSi myofi arasrulwlovnebis
dasacavad, mxardasaWerad da mzrunvelobisaTvis, raTa
uzrunvelyo arasrulwlovanTa moraluri, emociuri, mentaluri
da fizikuri keTildReoba. kanonmdeblobiT ganisazRvra
arasrulwlovanTa saqmeebis specializebuli mosamarTlis mier
srulwlovanTa saqmeebisagan gancalkevebiT ganxilvis
valdebuleba.23 swored aRniSnuli gaxldaT arasrulwlovanTa
marTlmsajulebis gancalkevebuli sistemis Camoyalibebis
safuZveli,24 rac swored paternalistur samarTlebriv doqtrinas
daefuZna.25 amis Semdeg, 1908 wels arasrulwlovanTa sasamarTlo
inglissa da uelsSic daarsda.26 garda amisa, kanadis 1908 wlis
`arasrulwlovan samarTaldamrRvevTa Sesaxeb“ aqtiT ganisazRvra,
rom kanonTan konfliqtSi myof arasrulwlovans unda
mopyrobodnen ara rogorc kriminals, aramed  rogorc
gzasacdenil bavSvs, romelic daxmarebasa da Tanadgomas
saWiroebda.27 msgavsi midgomebi ganviTarda skandinaviur qveynebSic.
kerZod, sisxlis samarTlis sasamarTlos iurisdiqciis
farglebidan gavida arasrulwlovanTa saqmeebi da Seiqmna
municipaluri keTildReobis sabWoebi, nacvlad arasrulwlovanTa
sasamarTloebisa.28 amrigad, arasrulwlovanTa marTlmsajulebis
sistema farTod gavrcelda dasavlur qveynebSi, rogorc calke
arsebuli arasrulwlovanTa sasamarTlos, ise specializebuli
mosamarTleebisa Tu arasrulwlovanTa keTildReobis sabWoebis
saxiT.29 Tavdapirveli sasamarTloebi swored keTildReobaze iyo
orientirebuli da miznad isaxavda arasrulwlovanTa daxmarebas

22 boxaSvili i., beniZe m., arasrulwlovanTa marTlmsajulebis sakiTxebi,

„samarTlis Jurnali“, #2, 2009, 35; Heinrich B., Kherkheulidze I., Perfection of the Trends in
Juvenile Justice Systems: On the Basis of Comparision of German, Georgian and the U.S. Juvenile Law,
“Zeitschrift  für Internationale Strafrechtsdogmatik”, Berlin, Tbilisi, 2014, 610; kavTuaSvili, e.,
specializacia arasrulwlovanTa marTlmsajulebis procesSi, `samarTali da
msoflio“, #5, 2016, 34.
23 Kratcoski P. C., Juvenile Justice Administration, CRC Press, Taylor and Francis Group, Boca Raton,
London, New-York, 2012, 11.
24 Kratcoski P. C., Juvenile Justice Administration, CRC Press, Taylor and Francis Group, Boca Raton,
London, New-York, 2012, 11; Steiner B., Hemmens C., Issues Associated with Juvenile Waiver, in:
Handbook of Juvenile Justice: Theory and Practice, Barbara Sims, Pamela Preston (Eds.), CRC Press,
Boca Raton, London, New-York, 2006, 313.
25 Jensen E. L., An Historical Overview of the American Juvenile Justice System, in: Juvenile Law
Vilators, Human Rights and the Development of New Juvenile Justice Systems, Eric L. Jensen, Jorgen
Jepsen (Eds.), Hart Publishing, Oxford, Portland, 2006, 85.
26 Morgan R., Newburn T., Youth Crime and Justice: Rediscovering Devolution, Discretion and
Diversion, in: The Oxford Handbook of Criminology, 5th Edition, Mike Maguire, Rod Morgan, Robert
Reiner (Eds.), Oxford University Press, 2012, 505; Terrill R. J., World Criminal Justice Systems: A
Survey, 7th Edition, Ellen S. Boyne (Ed.), Matthew Bender and Company, 2009, 105.
27 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 219.
28 Jensen E. L., Jepsen J., Juvenile Law Vilators, Human Rights and the Development of New Juvenile
Justice Systems, Eric L. Jensen, Jorgen Jepsen (Eds.), Hart Publishing, Oxford, Portland, 2006, 2.
29 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? In:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 507.
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da ara dasjas.30 samarTalwarmoebas ZiriTadad axasiaTebda
reabilitaciasa da individualizebul marTlmsajulebaze
dafuZnebuli araformalizmi da mzrunvelobiTi garemo. swored
paternalizmma daasrula danaSaulze reagirebis tradiciuli
damsjelobiTi forma31 da daamkvidra arasrulwlovani damnaSavis
daucvel, jer kidev ganviTarebis procesSi myof individad aRqma.
Sesabamisad, sasamarTlos upirveles yovlisa, bavSvis
keTildReoba unda gaeTvaliswinebina.32 Sedegad, mosamarTles
mieniWa farTo diskrecia, raTa emoqmeda arasrulwlovnis
saukeTeso interesebis Sesabamisad. ZiriTadi aqcenti gadatanil
iqna arasrulwlovanze da ara Cadenil danaSaulze. amasTan,
mniSvnelovani nabijebi gadaidga samarTalwarmoebis formaluri
procedurebis Sesamcireblad. damkvidrda saqmis daxurul
formatSi ganxilvis praqtika da procesis konfidencialuroba
arasrulwlovnis piradi cxovrebis dacvis uzrunvelsayofad.
gamomdinare iqedan, rom ZiriTadi yuradReba reabilitaciasa da
mzrunvelobas daeTmo, aRar arsebobda arasrulwlovanTaTvis im
procedurul uflebaTa SenarCunebis saWiroeba, romlebiTac
srulwlovnebi sargeblobdnen.33 saukeTeso interesebis cneba
warmoadgens swored im periodis produqts, rodesac  bavSvebi
jer kidev ar ganixilebodnen, rogorc uflebebiT aRWurvili
aqtiuri subieqtebi. cxadia, igi Seiqmna, raTa gadawyvetilebis
mimRebi pirisaTvis daedgina mxedvelobaSi misaRebi standarti,
bavSvis uflebebis ararsebobis pirobebSi.34

amrigad, arasrulwlovnis saukeTeso interesebis
prioritetulobis principis gamoyeneba istoriulad saojaxo
samarTals ukavSirdeba, Tumca Semdgom farTod gavrcelda
samarTlis sxva dargebSic. rogorc ukve aRiniSna,
arasrulwlovanTa marTlmsajulebas me-19 saukunis bolo
periodsa da me-20 saukunis dasawyisSi Caeyara safuZveli da am
sferoSi, arasrulwlovnis saukeTeso interesebis
prioritetulobis principis moqmedeba swored aRniSnuli
periodidan iRebs saTaves. aRsaniSnavia, rom saukeTeso interesebis
prioritetulobis principma erovnuli samarTlidan saerTaSoriso
samarTalSic gadainacvla da mniSvnelovani asaxva hpova araerT
saerTaSoriso aqtSi.35

30 Jensen L. E., Jepsen J., Juvenile Law Vilators, Human Rights and the Development of New Juvenile
Justice Systems, Eric L. Jensen, Jorgen Jepsen (Eds.), Hart Publishing, Oxford, Portland, 2006, 2.
31 Myers D. L., Excuding Violent Youths from Juvenile Court, The Effectiviness of Legislative Waiver,
Marilyn McShane, Frank P. Williams III (Eds.), LFB Schilarly Publishing LLC, New York, 2001, 13.
32 Pickford J., The Development of Youth Justice Philosophies, Laws and Policies, in: Youth Justice and
Social Work, Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 35.
33 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? In:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 507-508.
34 Cantwell N., Are “Best Interests” A Pillar or a Problem for Implementing the Human Rights of
Children?, in: The United Nations Convention on the Rights of the Child: Taking Stock After 25 Years
and Looking Ahead, Ton Liefaard, Julia Sloth-Nielsen (Eds.), Brill Nijhoff, Leiden, Boston, 2017, 65.
35SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 269.
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1.2 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis ganviTareba saerTaSoriso
asparezze

me-20 saukunis dasawyisSi safuZveli Caeyara bavSvis uflebaTa
saerTaSoriso samarTlis ganviTarebas, rac adamianis uflebaTa
saerTaSoriso samarTlis Camoyalibebis paralelurad
mimdinareobda.36 saerTaSoriso samarTalSi saukeTeso interesebis
prioritetulobis principis warmoSoba araerTi qveynis
kanonmdeblobaSi mis aqtiur rols ukavSirdeba.37

arasrulwlovnebis mimarT gansakuTrebuli damokidebulebis
sakiTxs aregulirebs araerTi mniSvnelovani saerTaSoriso Tu
regionuli samarTlebrivi aqti, romlebic pirdapir Tu
arapirdapir ganamtkiceben arasrulwlovnis saukeTeso interesebis
prioritetulobas da uzrunvelyofen bavSvis uflebaTa dasacavad
myari garantiebis Seqmnas.

1.2.1 saerTaSoriso aqtebi
saerTaSoriso samarTalSi arasrulwlovnis saukeTeso

interesebis prioritetulobis principis arsebobis istoria jer
kidev bavSvis uflebaTa konvenciis miRebamde iwyeba, radgan
princips manamde arsebuli araerTi saerTaSoriso aqti
iTvaliswinebda.38 arasrulwlovnis saukeTeso interesebis
prioritetulobis principisa da zogadad bavSvis uflebebis
aRiarebis TvalsazrisiT, upirveles wyarod erTa ligis mier
miRebuli bavSvis uflebebis Sesaxeb Jenevis 1924 wlis deklaracia
ganixileba.39 deklaracia preambulisa da xuTi muxlisagan Sedgeba
da misi mTavari Rirebuleba aris is, rom igi warmoadgens
adamianis uflebaTa saerTaSoriso samarTlis pirvel dokuments
da saerTaSoriso doneze amkvidrebs bavSvis uflebaTa cnebas,
miuxedavad imisa, rom samarTlebrivad mboWav, savaldebulo aqts
ar warmoadgenda.40 deklaracia efuZneba preambulaSi asaxul

princips, romlis Tanaxmad, „kacobrioba valdebulia misces
arasrulwlovnebs mxolod saukeTeso, risi gacemac mas SeuZlia“.
aRniSnuli fraza xazs usvams valdebulebebs bavSvebis winaSe da
aniWebs maT kacobriobisagan saukeTeso Rirebulebebis miRebis

36 Van Bueren G., The International Law on the Rights of the Child, Martinus Nijhoff Publishers, The
Hague, Boston, London, 1998, 1; Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth
Court: A Comparative Study of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 38.
37 Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s Rights
and Cultural Values, UNICEF, Innocenti Studies,1996, 3.
38 Otieno O. N., Best Interests Principle Guidelines in the Trial Process: An Analysis of the Criminal
Justice System in Kenya, Submitted in Partial Fulfillment of the Requirements of the Master of Laws
Degree of the University of Nairobi, 2015, 21.
39 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child”: Meaning, History and its Place
Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 322; SeyilaZe x.,
arasrulwlovnis saukeTeso interesebis prioritetulobis principis arsi,
`samarTlis Jurnali“, #2, 2016, 270.
40 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 38.
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uflebas, rac gulisxmobs bavSvis interesebisaTvis upiratesobis
miniWebis aucileblobas  maTTan dakavSirebul yvela sakiTxSi.41

1924 wlis Semdeg, 1989 wlis gaerTianebuli erebis organizaciis
bavSvis uflebaTa konvenciis miRebamde, araerTma saerTaSoriso
aqtma aRiara arasrulwlovnis saukeTeso interesebis
prioritetulad ganxilvis aucilebloba bavSvis keTildReobaze
yuradRebis gamaxvilebis meSveobiT.

1948 wels miRebul iqna adamianis uflebebis sayovelTao
deklaracia, romelic saerTaSoriso doneze adamianis uflebaTa
pirvel kodifikaciad miiCneva. swored am periodSi, saxelmwifoTa
mier farTod iqna aRiarebuli bavSvis uflebebis Sesaxeb calke
deklaraciis Seqmnis aucilebloba.42 adamianis uflebebis
sayovelTao deklaraciis me-2 muxli adgens, rom deklaraciiT
garantirebuli uflebebi Tanabrad vrceldeba yvela adamianze
yovelgvari gansxvavebulobis miuxedavad. vinaidan aRniSnuli
muxli yuradRebas ar amaxvilebs asakze, 25-e muxlSi garkveviT
Caiwera, rom mSoblebi da Svilebi eqvemdebarebian gansakuTrebul
zrunvasa da mxardaWeras. marTalia, deklaracia pirdapir ar
miuTiTebs bavSvis saukeTeso interesebis prioritetulobaze,
Tumca bavSvis uflebaTa dacvis erT-erT mniSvnelovan
instruments warmoadgens.

gansxvavebiT im saerTaSoriso aqtebisagan, romlebmac
mxolod zedapirulad gaiTvaliswines arasrulwlovnis
interesebi, pirveli saerTaSoriso dokumenti, romelmac erT-erT
ZiriTad principad pirdapir gansazRvra arasrulwlovnis
saukeTeso interesebis prioritetuloba, gaxlavT gaeros 1959
wlis deklaracia bavSvis uflebebis Sesaxeb.43 deklaracia
xazgasmiT aRiarebs bavSvebis gansakuTrebul saWiroebebs da,
amavdroulad, zrdasrulTa msgavsad, aniWebs maT yvela uflebasa
da Tavisuflebas.44 deklaraciis me-2 muxlis Tanaxmad, `yoveli
bavSvi uzrunvelyofili unda iyos gansakuTrebuli dacviT da
kanoniT Tu sxva saSualebebis meSveobiT, mieces fizikuri,
gonebrivi, moraluri, sulieri da socialuri ganviTarebis
SesaZlebloba jansaRi da normaluri gziT Tavisufal da
Rirsebis Sesabamis pirobebSi. aRniSnuli mizniT kanonTa miRebis
procesSi, mxolod arasrulwlovnis saukeTeso interesebi unda
iqnes gaTvaliswinebuli“. miuxedavad amisa, principi sakmaod
SezRudulad moqmedebs. kerZod, saukeTeso interesebi aris
gadamwyveti faqtori mxolod kanonTa miRebis procesSi da
deklaraciis me-7 muxlis Tanaxmad, misi, rogorc saxelmZRvanelo
principad gamoyenebis valdebuleba mxolod mSoblebsa da bavSvis

41 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child”: Meaning, History and its Place
Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 322-323.
42 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 39.
43 SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 270.
44 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 40.
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aRzrda-ganaTlebaze pasuxismgebel pirebs ekisrebaT.45 Sesabamisad,
deklaracia saukeTeso interesebis prioritetulobis princips ar

avrcelebs marTlmsajulebis ganxorcielebis procesze.
gaeros 1959 wlis deklaraciis Semdeg, arasrulwlovnis

saukeTeso interesebis ganmtkicebis TvalsazrisiT, mniSvnelovania
samoqalaqo da politikuri uflebebis Sesaxeb 1966 wlis
saerTaSoriso paqti, romelic, marTalia, ar iTvaliswinebs
arasrulwlovnis saukeTeso interesebis prioritetulobas, Tumca,
gansazRvravs ra arasrulwlovanTaTvis specialur debulebebs,
yuradRebas amaxvilebs bavSvebis mimarT gansakuTrebuli
mopyrobis aucileblobaze, maT Soris, arasrulwlovanTa
marTlmsajulebaSi.46 aRsaniSnavia, rom swored samoqalaqo da
politikuri uflebebis Sesaxeb saerTaSoriso paqti gaxldaT
pirveli saerTaSoriso xelSekruleba, romelmac gaiTvalisiwina
arasrulwlovanTa marTlmsajulebasTan dakavSirebuli sakiTxebi.
amasTan, igi warmoadgens pirvel samarTlebrivad mboWav
saerTaSoriso dokuments, romelmac gansazRvra arasrulwlovnis
ufleba, iyos daculi, misi statusis gaTvaliswinebiT,
saxelmwifos, sazogadoebisa da ojaxis mier.47 aseve aRsaniSnavia
1966 wlis saerTaSoriso paqti ekonomikuri, socialuri da
kulturuli uflebebis Sesaxeb, romelic, marTalia, ar
iTvaliswinebs arasrulwlovanTa marTlmsajulebasTan
dakavSirebul debulebebs, Tumca yuradRebas amaxvilebs bavSvebis
mimarT dacvisa da daxmarebis gansakuTrebuli RonisZiebebis
ganxorcielebis aucileblobaze, agreTve bavSvis jansaRi
ganviTarebis uzrunvelyofaze.48

saukeTeso interesebis prioritetulobis principis
gaZliereba ganapiroba qalTa winaaRmdeg diskriminaciis yvela
formis aRmofxvris Sesaxeb gaeros generaluri asambleis 1979
wlis konvenciis miRebam. konvenciis me-16 muxlis pirveli punqtis
`d“ qvepunqti iTvaliswinebs bavSvis interesebs, rogorc yvela
SemTxvevaSi, umTavres gasaTvaliswinebel faqtors, Tumca
aRniSnuli debulebis gamoyenebis sfero Semoifargleba mxolod
konvenciiT mowesrigebuli sakiTxebiT.

saerTaSoriso asparezze saukeTeso interesebis
prioritetulobis principis ganviTarebas mniSvnelovnad Seuwyo
xeli gaeros generaluri asambleis mier, 1985 wels
arasrulwlovanTa marTlmsajulebis ganxorcielebis gaeros
minimaluri standartuli wesebisa (`pekinis wesebi“) da 1990 wels
arasrulwlovanTa samarTaldarRvevebis prevenciis gaeros

45 Cantwell, N., The Concept of the Best Interests of the Child: What Does it Add to Children’s Human
Rights?, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen
(Ed.), Council of Europe, 2016, 19.
46 ix. samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqti, mux. 10
(2, 3), 14 (1, 4).
47 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 40.
48 ix. ekonomikuri, kulturuli da socialuri uflebebis Sesaxeb saerTaSoriso

paqti, mux. 10 (3), 12 (2, a).
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saxelmZRvanelo principebis (`riadis wesebi“) miRebam. `pekinis
wesebSi“ xazgasmiT aRiniSna, rom arasrulwlovanTa
marTlmsajulebis sistema orientirebuli unda iyos kanonTan
konfliqtSi myofi arasrulwlovnis keTildReobaze da mouwodebs
saxelmwifoebs  adekvaturi yuradReba miaqcion yvela resursis
srul mobilizebas arasrulwlovanTa keTildReobis xelSewyobis
mizniT.49 Tavis mxriv, `riadis wesebi“ ganmartavs, rom
arasrulwlovanTa institucionalizacia gamoyenebul unda iqnes,
rogorc ukiduresi saSualeba, rac SeiZleba mcire droiT da
mxolod bavSvis saukeTeso interesebi unda iqnes
gaTvaliswinebuli.50 miuxedavad imisa, rom aRniSnuli dokumentebi
ar atareben saxelmwifoTaTvis Sesasruleblad savaldebulo
xasiaTs, gansakuTrebuli wvlili miuZRviT saukeTeso interesebis
prioritetulobis principisa da bavSvTa keTildReobaze
orientirebuli marTlmsajulebis ganviTarebis TvalsazrisiT.

zemoaRniSnul aqtebTan erTad, aRsaniSnavia aseve gaeros 1986
wlis deklaracia bavSvTa dacvisa da uzrunvelyofis socialuri
da samarTlebrivi principebis Sesaxeb, romlis me-5 muxli
iTvaliswinebs saukeTeso interesebis prioritetulobis princips,
Tumca mxolod bavSvis mSoblebisagan gancalkevebis konteqstSi.51

arasrulwlovnis saukeTeso interesebis prioritetulobis
principis ganmtkicebis myar samarTlebriv garantias warmoadgens
gaeros 1989 wlis konvencia bavSvis uflebebis Sesaxeb, romelsac
saqarTvelo 1994 wels SeuerTda.52 aRsaniSnavia, rom 1989 wlamde,
saukeTeso interesebis prioritetulobas, rogorc calke mdgom
yovlismomcvel princips ar iTvaliswinebda samarTlebrivad
mboWavi arc erTi saerTaSoriso instrumenti.53 Tavdapirvel
etapze, saxelmwifoebi ewinaaRmdegebodnen konvenciis miRebas,
Tumca Semdgom bevri momxre aRmoCnda. gaizarda cnobiereba imis
Sesaxeb, rom bavSvebi uflebebiT aRWurvili aqtiuri subieqtebi
unda yofiliyvnen da ara mxolod dacvisa da mzrunvelobis
obieqtebi. amasTan, droTa ganmavlobaSi ufro metad gamoikveTa
bavSvebisaTvis zrdasrulebisgan gansxvavebuli uflebebis
miniWebis aucilebloba, rac bavSvTa saWiroebebze sapasuxod,
calke saerTaSoriso dokumentis Seqmnis aucileblobas iwvevda.
marTalia, zogadad, adamianis uflebaTa maregulirebeli
saerTaSoriso aqtebi bavSvebsac miemarTeboda, magram arsebuli

49 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rules 1.3; 5.1; 17.1 (d).
50 United Nations Guidelines for the Prevention of Juvenile Delinquency (“Riyadh Guidelines”), Adopted
and Proclaimed by General Assembly Resolution 45/112 of 14 December 1990, Rule 46.
51 Declaration on Social and Legal Principles Relating to the Protection and Welfare of Children, with
Special Reference to Foster Placement and Adoption Nationally and Internationally, United Nations,
General Assembly, A/RES/41/85, 95th Plenary Meeting, 3 December, 1986, Art. 5.
52SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 271.
53 Kilkelly U., The Best Interests of the Child: A Gateway to Children’s Rights? In: Implementing Article
3 of the United Nations Convention on the Rights of the Child: Best Interests, Welfare and Well-being,
Elaine E. Sutherland, Lesley-Anne Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 53.
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regulaciebi mxedvelobaSi ar Rebulobda arasrulwlovanTa
specifikasa da bavSvobis cnebas. meore mizezi, ramac konvenciis
miReba gamoiwvia, gaxldaT iseTi saerTaSoriso instrumentis
arsebobis aucilebloba, rac erTian sivrceSi moaqcevda ukve
arsebul saerTaSoriso standartebs. mas Semdeg, rac gaeros
generaluri asmbleis mier erTxmad iqna miRebuli, bavSvis
uflebaTa konvencia erTi wlis Semdeg Sevida ZalaSi. konvencia
moicavs ganurCevlad yvela bavSvs, maT Soris, arasrulwlovnebs
sisxlissamarTlebriv sistemaSi.54 mxolod orma saxelmwifom,
amerikis SeerTebulma Statebma da somalma ganacxades uari
konvenciis ratificirebaze,55 Tumca 2015 wels somalmac moaxdina
ratificireba da dReisaTvis, aSS aris erTaderTi gaeros wevri
qveyana, romelsac miuxedavad imisa, rom aqtiurad iyo CarTuli
konvenciis SemuSavebis procesSi da 1995 wels xelic moawera, jer
kidev ar uRiarebia misi savaldebulo Zala.56

bavSvis uflebaTa konvenciam ganaviTara midgoma, romlis
mixedviTac bavSvebi ganixilebian, rogorc uflebebiT aRWurvili
aqtiuri subieqtebi da ara mxolod dacvisa da mzrunvelobis
obieqtebi, riTac wertili daesva wminda paternalistur midgomas,
Tumca, amavdroulad, mxedvelobaSi iqna miRebuli
arasrulwlovanTa specifikuri saWiroebebi da uflebebis
miniWebis paralelurad, uzrunvelyofil iqna maTi saTanado dacva
da mopyroba.57

bavSvis uflebaTa konvenciis me-3 muxli erT-erT umTavres
principad swored saukeTeso interesebis prioritetulobas
iTvaliswinebs, romlis mixedviT: `bavSvebis mimarT yvela
moqmedebaSi, imis miuxedavad mimarTaven mas socialuri
uzrunvelyofis sakiTxebze momuSave saxelmwifo Tu kerZo
dawesebulebebi, sasamarTloebi, administraciuli Tu
sakanonmdeblo organoebi, upirvelesi yuradReba eTmoba bavSvis
saukeTeso interesebis uzrunvelyofas“. amrigad, konvencia
iTvaliswinebs yvela qmedebas, romelic pirdapir Tu arapirdapir
gavlenas axdens arasrulwlovanze.58 arasrulwlovnis saukeTeso
interesebis cneba, garda me-3 muxlisa, aseve gvxvdeba konvenciis
me-9, me-18, me-20, 21-e, 37-e da me-40 muxlebSi.

bavSvis uflebaTa konvenciaSi arasrulwlovnis saukeTeso
intresebis prioritetuloba yovlismomcveli principia, romelic
Tanabrad vrceldeba konvenciis TiToeul muxlze, maT Soris,
arasrulwlovanTa marTlmsajulebis maregulirebel 37-e da me-40
muxlebze, aseve 32-e muxlze, romelic sasjelis Sesabamisi saxis

54 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 42.
55 Jensen L. E., Jepsen J., Juvenile Law Vilators, Human Rights and the Development of New Juvenile
Justice Systems, Eric L. Jensen, Jorgen Jepsen (Eds.), Hart Publishing, Oxford, Portland, 2006, 4.
56 Taylor M., USA, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea
Marteache (Eds.), Springer, Switzerland, 2017, 138.
57 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of
Juvenile Justice Procedures in Europe, Utrecht University, 2013, 48.
58 Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s Rights
and Cultural Values, UNICEF, Innocenti Studies, 1996, 3.
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gansazRvrisas, saxelmwifoebs akisrebs bavSvis janmrTelobis,
ganaTlebis, ekonomikuri eqspluataciis, fizikuri, gonebrivi,
sulieri, moraluri da socialuri ganviTarebis faqtorTa
gaTvaliswinebis valdebulebas.

1.2.2 regionuli aqtebi
bavSvis uflebebis sferoSi arsebulma saerTaSoriso

samarTlebrivma aqtebma mniSvnelovani gavlena moaxdines
arasrulwlovnis saukeTeso interesebis prioritetulobis
principis regionul doneze ganmtkicebis TvalsazrisiT.59

aRsaniSnavia 1950 wlis adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli konvencia, romelic miuxedavad
imisa, rom ar iTvaliswinebs arasrulwlovnis saukeTeso
interesebis prioritetulobis princips, am konvenciis safuZvelze
Seqmnil adamianis uflebaTa evropul sasamarTlos mniSvnelovani
wvlili miuZRvis arasrulwlovnis saukeTeso interesis testis
ganmtkicebis TvalsazrisiT. evrokonvenciiT bavSvis uflebebis
pirdapir gauTvaliswinebloba ar amcirebs mis relevanturobasa
da gamoyenebadobas arasrulwlovanTa uflebebis dasacavad.60

Sesabamisad, sasamarTlos araerT SemTxvevaSi mouwia bavSvis
uflebebze da saukeTeso interesis cnebaze msjeloba sxvadasxva
konteqstSi, maT Soris, arasrulwlovanTa marTlmsajulebasTan
mimarTebiT.61 aRsaniSnavia, rom evrosasamarTlo, gansakuTrebiT
saojaxo samarTlebrivi davebis WrilSi, erovnuli
sasamarTloebisagan moiTxovs arasrulwlovnis uflebebisa da
interesebis maqsimalurad gaTvaliswinebas. amasTan, yuradrebas
amaxvilebs samarTliani balansis Seqmnis aucileblobaze da
ganmartavs, rom xelisuflebam maqsimaluri Zalisxmeva unda
mimarTos yvela dainteresebuli mxaris interesebisa da uflebebis
mxedvelobaSi misaRebad. amavdroulad, miuTiTebs, rom bavSvis
saukeTeso interesebi unda warmoadgendes umTavres ganxilvis
sagans da misi bunebidan, seriozulobidan gamomdinare, SeiZleba
aWarbebdes sxvaTa interesebs.62 rac Seexeba uSualod
arasrulwlovanTa marTlmsajulebas, sasamarTlos mier farTod
aRiarebulia  am sferoSi bavSvis uflebaTa konvenciiT dadgenili
standartebi da gadawyvetilebebi srul SesabamisobaSia

59SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 271.
60 Kilkelly U., The Best of Both Worlds for Children’s Rights? Interpreting the European Convention on
Human Rights in the Light of the UN Convention on the Rights of the Child, “Human Rights Quarterly”,
Vol. 23, No. 2, 2001, 311.
61 Grgic A., Jurisprudence of the European Court of Human Rights on the Best Interests of the Child in
Family Affairs, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka
Sormunen (Ed.), Council of Europe, 2016, 105.
62 Case of Plaza v. Poland, Appliaction No. 18830/07, Strasbourg, 25 January, 2011, Para. 71; Case of
Manic v. Lithuania, Application No. 46600/11, Strasbourg, 13 January, 2015, Para. 102; Case of Bronda
v. Italy, Application No. 22430/93, Strasbourg, 9 June 1998, Para. 62.
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konvenciiT gaTvaliswinebul debulebebTan Tu principebTan.63

evrosasamarTlo xazgasmiT mianiSnebs bavSvebis mimarT yvela
gadawyvetilebis miRebisas arasrulwlovnis saukeTeso
interesebisaTvis upirvelesi mniSvnelobis miniWebis ideis
mxardaWeris Sesaxeb farTo konsensusis arsebobaze, maT Soris,
saerTaSoriso samarTalSi.64

regionul doneze arsebuli samarTlebrivi aqtebidan
arasrulwlovnis saukeTeso interesebis prioritetulobis
princips myari safuZveli Cauyara bavSvis uflebebisa da
keTildReobis Sesaxeb afrikulma qartiam, romelic miRebul iqna
1990 wels da romlis me-4 muxli pirdapir iTvaliswinebs
arasrulwlovnis saukeTeso interesebis prioritetulobis
princips: `nebismieri kerZo pirisa Tu xelisuflebis mier
bavSvebis mimarT ganxorcielebul yvela moqmedebaSi,
arasrulwlovnis saukeTeso interesebi warmoadgens umTavres
gasaTvaliswinebel garemoebas.“ principi Tanabrad vrceldeba
qartiiT gaTvaliswinebul TiToeul muxlze da misi
yovlismomcveli bunebidan gamomdinare, arasrulwlovanTa
marTlmsajulebis sferoSic gamoiyeneba.65 aRsaniSnavia, rom
bavSvis uflebaTa konvenciisagan gansxvavebiT, afrikuli qartia
arasrulwlovnis saukeTeso interesebis dacvis valdebulebas
pirTa SeuzRudav wres akisrebs da amasTan, awesebs saukeTeso
interesebis prioritetulad gaTvaliswinebis gansxvavebul, ufro
maRal standarts, razec Semdeg TavSi iqneba yuradReba
gamaxvilebuli. swored qartiis gavleniT, arasrulwlovnis
saukeTeso interesebis prioritetulobis principi asaxulia
samxreT afrikis konstituciaSi.66

zemoaRniSnuli msjelobis analizis Sedegad, SeiZleba
iTqvas, rom arasrulwlovnis saukeTeso interesebis
prioritetulobis principma ganviTarebis sakmaod xangrZlivi gza
ganvlo saerTaSoriso asparezze da araerTma regionulma Tu
saerTaSoriso aqtma aRiara misi mniSvneloba. marTalia, yvela
zemoaRniSnuli aqti erTnairi standartiT ar asaxavs bavSvis
saukeTeso interesebis gamovlinebas, Tumca TiToeulma maTganma

63 Kilkelly U., The Best of Both Worlds for Children’s Rights? Interpreting the European Convention on
Human Rights in the Light of the UN Convention on the Rights of the Child, “Human Rights Quarterly”,
Vol. 23, No. 2, 2001, 324.
64 Case of Neulinger and Shuruk v. Switzerland, Application No. 41615/07, Grand Chamber, Strasbourg,
6 July, 2010, Para. 135; Case of Jeunesse v. the Netherlands, Grand Chamber, Application No. 12738/10,
Strasbourg, 3 October, 2014, Para. 118; Case of Popov v. France, Applications Nos. 39472/07 and
39474/07, Strasbourg, 19 January, 2012, Para. 109; Case of X. v. Latvia, Application No. 27853/09,
Strasbourg, 26 November, 2013, Para. 96; Case of Rahimi v. Greece, Application No. 8687/08,
Strasbourg, 5 April, 2011, Para. 108.
65 General Comment on Article 30 of the African Charter on the Rights and Welfare of the Child, The
African Committee of Experts on the Rights and Welfare of the Child, Adopted by the Committee at its
Twenty-second Ordinary Session, 04-08 November, 2013, Para. 22.
66 Dausab Y., The Best Interests of the Child, in: Children’s Rights in Namibia, Oliver C. Ruppel (Ed.),
Macmillan Education Namibia, 2009,152; The Constitution of the Republic of South Africa, 8 May,
1996, Art. 28(2), ix. <https://constituteproject.org/constitution/South_Africa_2012?lang=en>,
[10.03.2019].
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Tavisi wvlili Seitana principis erovnul Tu saerTaSoriso
doneze farTod aRiarebisa da ganmtkicebis TvalsazrisiT.

1.3 marTlmsajulebis filosofiur modelTa gavlena
saukeTeso interesebis prioritetulobis principis
ganviTarebaze

arasrulwlovanTa marTlmsajulebis ganviTarebaze
mniSvnelovani gavlena iqonies marTlmsajulebis filosofiurma
modelebma, romelTagan yvelaze gavrcelebuli da istoriulad
dominanturi `keTildReobis“ da `marTlmsajulebis“ modelebia.67

Sesabamisad, dReisaTvis damkvidrebuli yvela sxva modeli swored
am ori ZiriTadi midgomis safuZvelze ganviTarda.68

arasrulwlovnis saukeTeso interesebis prioritetulobis
principis ganviTarebis srulyofili analizis mizniT,
mniSvnelovania zemoaRniSnul modelebze yuradRebis gamaxvileba.

1.3.1 keTildReobis modeli
me-19 saukunis bolo periodidan 1960-ian wlebamde dasavleT

samyaroSi arasrulwlovanTa marTlmsajulebis mxolod erTi
mimarTuleba arsebobda keTildReobis modelis saxiT.69

keTildReobis modelis warmoSoba swored 1899 wels amerikis
SeerTebul StatebSi pirveli arasrulwlovanTa sasamarTlos
daarsebas ukavSirdeba.70 SeiZleba iTqvas, rom aRniSnuli modeli
me-19 saukunis bolosa da me-20 saukunis dasawyisSi
ganxorcielebuli reformebis Sedegad, arasrulwlovanTa
marTlmsajulebis calke sistemis CamoyalibebasTan erTad
warmoiSva, romlis ganuyofeli nawili saukeTeso interesebze da
bavSvis keTildReobaze morgebuli marTlmsajulebaa. amrigad,
swored keTildReobis sistemasTan aris dakavSirebuli saukeTeso
interesebis prioritetulobis principis warmoSoba.71

keTildReobis modeli saxelmwifos akisrebs
pasuxismgeblobas, izrunos bavSvis keTildReobaze, romelic e.w.

67 Odhiambo O. G., The Domestication of International Law Standards on the Rights of the Child with
Specific Reference to Juvenile Justice in the African Context, A Thesis Submitted in Fulfillment of the
Requirements for the Degree of Law in the Faculty of Law of the University of Western Cape, South
Africa, 18 October, 2005, 16.
68 Hazel N., Cross-National Comparison of Youth Justice, Report for the Youth Justice Board of England
and Wales, 2008, 23.
69 Pratt J., Welfare and Justice: Incompatible Philosophies, in: Juvenile Justice: Debating the Issues, Fay
Gale, Ngaire Naffine & Joy Wundersitz (Eds.), Allen & Unwin, Sydney, 1993, 40; Cole G.F., Smith Ch.E.,
The American System of Criminal Justice, 11th Edition, Carolyn Henderson Meier (Ed.), Thomson
Wadsworth, Wadsworth, 2007, 546.
70 Winterdyk J. A., Juvenile Justice in the International Arena, in: Juvenile Justice: International
Perspectives, Models and Trends, John A. Winterdyk (Ed.), CRC Press, Boca Raton, London, New York,
2015, 7.
71 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 31.
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`paternalisturi saxelmwifos“ ideidan gamomdinareobs72 da
moiTxovs, rom arasrulwlovani ar iqnes dasjili, aramed
uzrunvelyofil iqnes misi reabilitacia da resocializacia. mis
fundamentur midgomas warmoadgens saxelmwifos mxridan e.w.
`dacviTi funqciis“ ganxorcieleba. kerZod, miuxedavad imisa, rom
arasrulwlovanma Caidina kanonsawinaaRmdego qmedeba, igi
ganxilul unda iqnes, rogorc garemos msxverpli da xeli Seewyos
mis kanonmorCil adamianad Camoyalibebas.73 aRsaniSnavia, rom
keTildReobis models samecniero literaturaSi e.w. `samedicino“
modeladac ki moixsenieben.74 gansxvavebiT dasjaze orientirebuli
marTlmsajulebisa, romelic ZiriTad yuradRebas miaqcevs
warsulSi Cadenil danaSaulebriv qmedebas, keTildReobis
filosofiuri modeli mTlianad momavalzea orientirebuli da
cdilobs, mareabilitirebeli RonisZiebebis gamoyenebiT, kanonTan
konfliqtSi myofi arasrulwlovnebi kanonmorCil moqalaqeebad
gardaqmnas.75 Sesabamisad, aRniSnuli modeli orientirebulia
arasrulwlovnis saWiroebebze da mas danaSaulis gamomwvev
mizezad ganixilavs. miiswrafvis reabilitaciisken da ara
dasjisaken.76

keTildReobis models axasiaTebs Semdegi procesualuri
midgomebi:

adaptirebuli procedurebi - yovel konkretul SemTxvevaSi,
gansxvavebuli midgomebis gamoyeneba, nacvlad yvela piris mimarT
myari proceduruli garantiebis gamoyenebisa.

zogadi midgoma - kanonis moTxovnaTa zedmiwevniT Sesrulebis
aucileblobis ararseboba. procesSi advokatTa nacvlad
socialuri muSakebis, maswavleblebisa da sxva pirTa monawileoba
arasrulwlovnis problematuri qcevis gadaWris SesaZlo gzebis
Ziebis mizniT.

inkviziciuroba - SejibrebiTi procesis nakleboba da,
Sesabamisad, sasamarTloSi faqtebis dadgenisa da mxareTa
dapirispirebisaTvis minimalur yuradRebis daTmoba.

araformalizmi - saqmis ganxilva araformalur garemoSi.
procesis monawileTa, maT Soris, arasrulwlovnisa da misi
mSoblebis aqtiuri CarTulobiT Cadenili danaSaulis Sesaxeb
diskusiis gamarTva, Sesabamisi gamosavlis Ziebis mizniT.

72 Scott E., The Legal Construction of Childhood, in: A Century of Juvenile Justice, Margaret Rosenheim,
Franklin Zimring, David S. Tanenhaus, Bernardine Dohrn (Eds.), University of Chicago Press, Chicago,
London, 2002, 116.
73 Emelonye U., Proportionality and Best Interests: Calibrating the Twin Pillars of Child Justice in
Nigeria, Doctoral Thesis, University of Helsinki, Helsinki, 2014, 69.
74 Kratcoski P. C., Juvenile Justice Administration, CRC Press, Taylor and Francis Group, Boca Raton,
London, New-York, 2012,16.
75 Emelonye U., Proportionality and Best Interests: Calibrating the Twin Pillars of Child Justice in
Nigeria, Doctoral Thesis, University of Helsinki, Helsinki, 2014, 69.
76 Archard D., Children’s Rights and Juvenile Justice, in: Youth Justice and Child Protection, Malcolm
Hill, Andrew Lockyer, Fred Stone (Eds.), Jessica Kingsley Publishers, London, Philadephia, 2007, 257-
258; Souhami A., Transforming Youth Justice: Occupational Identity and Cultural Change, Willan
Publishing, London, New-york, 2007, 14; Stachon V., The Principles of Punishment Applied to Children
within the Juvenile Justice System, “University College London Jurisprudence Review”, Vol. 13, 2007,
53.
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pirovnebaze morgebuli sasjeli - orientireba
arasrulwlovnis saWiroebebze da ara Cadenili danaSaulis
simZimeze.

axsna-ganmarteba/mizezobrioba - arasrulwlovnis mimarT
saTanado RonisZiebis gamoyenebis mizniT, danaSaulis Cadenis
mizezebis kvleva. braleulobis saWiro donis misaRwevad
arasrulwlovnis qmedunarianobis gaTvaliswineba.

pirovnebaze orientireba - amosavali wertili danaSaulis
Camdeni piria da ara Tavad danaSaulebrivi qmedeba.77

amrigad, keTildReobis modeli ZiriTadad saWiroebebze
orientirebul midgomas efuZneba da ganicdis samarTliani
procesis elementebis naklebobas.78 amasTan, arasrulwlovans ar
ganixilavs uflebebiT aRWurvil procesis aqtiur monawiled.

1.3.2 marTlmsajulebis modeli
gasuli saukunis 70-iani wlebisaTvis arasrulwlovanTa

danaSaulebriobis mkveTri zrda SeimCneoda, ramac sazogadoebaSi
daucvelobis grZnoba gaaCina. Sesabamisad, umravles dasavlur
qveynebSi daiwyo keTildReobis modelis araefeqtianobis
warmoCena.79 sazogadoebam moiTxova arasrulwlovnebs aeRoT
sruli pasuxismgebloba TavianTi qmedebebisaTvis, ramac gamoiwvia
araerTi qveynis kanonmdeblobis gamkacreba.80 kerZod, amerikis
SeerTebul StatebSi mniSvnelovnad Seicvala politikuri klimati
arasrulwlovanTa marTlmsajulebis mimarT da momwifda
sazogadoebrivi azri sareabilitacio programebis
araefeqtianobisa da politikosTa mxridan danaSaulze
arasakmarisi reagirebis Sesaxeb.81 analogiurad ganviTarda
movlenebi inglissa da uelsSic. ZiriTadi moTxovna
arasrulwlovanTa marTlmsajulebaSi samarTliani procesis
elementebisa da proporciulobis principis damkvidreba iyo,
xolo intervenciuli RonisZiebebi Cadenil danaSaulze
orientirebuli unda yofiliyo.82 kanonTan konfliqtSi myofi
arasrulwlovnebi ganixilebodnen ara rogorc problemis mqone
subieqtebad, aramed rogorc Tavad problemad.83 am yovelives
Sedegad, keTildReobis modeli Caanacvla marTlmsajulebis
modelma. es ukanaskneli pirvelad amerikis SeerTebul StatebSi

77 Pickford J., The Development of Youth Justice Philosophies, Laws and Policies, in: Youth Justice and
Social Work, Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 27-28.
78 Hess K. M., Juvenile Justice, 5th Edition, Carolyn Henderson Meier (Ed.), Wadsworth Cengage
Learning, Wadsworth, 2009, 24.
79 Pratt J., Welfare and Justice: Incompatible Philosophies, in: Juvenile Justice: Debating the Issues, Fay
Gale, Ngaire Naffine & Joy Wundersitz (Eds.), Allen & Unwin, Sydney, 1993, 42.
80 Yeckel J.F., Violent Juvenile Offenders: Rethinking Federal Intervention in Juvenile Justice, “Urban
Law Annual, Journal of Urban and Contemporary Law”, Vol. 51, Issue 1, 1997, 331.
81 Kratcoski P. C., Juvenile Justice Administration, CRC Press, Taylor and Francis Group, Boca Raton,
London, New-York, 2012, 17.
82 Souhami A., Transforming Youth Justice: Occupational Identity and Cultural Change, Willan
Publishing, London, New-york, 2007, 14.
83 Hess K. M., Juvenile Justice, 5th Edition, Carolyn Henderson Meier (Ed.), Wadsworth Cengage
Learning, Wadsworth, 2009, 304.
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damkvidrda, rodesac amerikis uzenaesma sasamarTlom
arasrulwlovnebs mianiWa procesualuri uflebebi, ramac
gamoiwvia e.w. `dacviTi sistemis“ daSla, ra drosac
arasrulwlovani garemos msxverplad miiCneoda. vinaidan
uflebebiT aRWurva gulisxmobs ufro met pasuxismgeblobasa da
valdebulebas, marTlmsajulebam kvlav aRiara arasrulwlovnebi
TavianTi qmedebebisaTvis pasuxismgebel pirebad.84

marTlmsajulebis modeli orientirebulia ara
arasrulwlovnis saWiroebebze da pirovnebaze, aramed Cadenil
qmedebaze, romelic saTanado sasjels imsaxurebs,85 Tumca,
amavdroulad, axasiaTebs samarTliani procesis elementebi.86

amasTan, aRniSnuli modeli ar gamoricxavs, keTildReobis
modelis msgavsad, mareabilitirebeli programebis gamoyenebas,
magram aRniSnuli ar warmoadgens arasrulwlovnisaTvis
garantirebul uflebas.87 gansxvavebiT keTildReobis modelisagan,
romelic danaSaulis Camden arasrulwlovans garemo pirobebis
msxverplad miiCnevs, marTlmsajulebis modeli danaSaulebriv
qmedebas ganixilavs, rogorc piris Tavisufali nebis
gamovlinebas, socialuri Tu piradi problemebis mxedvelobaSi
miRebis gareSe.88

marTlmsajulebis modelisaTvis damaxasiaTebelia Semdegi
procesualuri midgomebi:

samarTliani procesi - yvela piris mimarT Tanabari,
erTgvarovani mopyrobis uzrunvelsayofad myari proceduruli
garantiebis arseboba.

kanoniereba - formaluri marTlmsajuleba, kanonis
moTxovnaTa zedmiwevniT Sesruleba, ra drosac samarTlebrivi
procedurebi da sasamarTloSi warmomadgenloba mxolod
iuristebis mier xorcieldeba, raTa uzrunvelyofil iqnes
sasamarTlos winaSe warmdgari TiToeuli piris mimarT Tanaswori
mopyroba.

SejibrebiToba - mxareTa dapirispirebis pirobebSi simarTlis
dadgena.

84 Junger-tas J., Trends in International Juvenile Justice: What Conclusions Can Be Drawn? In:
International Handbook of Juvenile Justice, Josine Junger-tas, Scott H. Decker (Eds.), Springer, Utrecht,
Arizona, 2006, 509.
85 Archard D., Children’s Rights and Juvenile Justice, in: Youth Justice and Child Protection, Malcolm
Hill, Andrew Lockyer, Fred Stone (Eds.), Jessica Kingsley Publishers, London, Philadephia, 2007, 257-
258; Souhami A., Transforming Youth Justice: Occupational Identity and Cultural Change, Willan
Publishing, London, New-york, 2007, 14; Stachon V., The Principles of Punishment Applied to Children
within the Juvenile Justice System, “University College London Jurisprudence Review”, Vol. 13, 2007,
53.
86 Bishop D. M., Decker S.H., Punishment and Control: Juvenile Justice Reform in the USA, in:
International Handbook of Juvenile Justice, Josine Junger-Tas and Scott. H. Decker (Eds.), Springer,
Utrecht, Arizona, 2006, 11.
87 Kratcoski P. C., Juvenile Justice Administration, CRC Press, Taylor and Francis Group, Boca Raton,
London, New-York, 2012, 17.
88 Wiese K.K., Juvenile Justice: A Comparision Between the Laws of New Zealand and Germany, A
Thesis Submitted in Fulfilment of the Requirements for the Degree of Marsters of Laws, The University
of Canterbury, 2007, 39.
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formalizmi - saqmis ganxilvisas mkacri proceduruli
wesebis dacva, maT Soris, Sesabamisi Cacmulobis, mantiis
gamoyeneba, samarTlebriv enaze metyveleba, rac TiTqos warmoaCens
gansaxilveli saqmis seriozulobas.

sasjelis proporciuloba - samarTliani da Tanmimdevruli
midgomis uzrunvelsayofad, Cadenili danaSaulis simZimis
proporciuli sasjelis daniSvna.

pasuxismgebloba/brali - marTlmsajulebis modelisaTvis
sisxlissamarTlebrivi pasuxismgeblobis asaks miRweuli piri
akmayofilebs braleulobis xarisxs da ganixileba qmedebaze
pasuxismgebel subieqtad, romelic Cadenili danaSaulis Sedegebis
pirispir unda aRmoCndes.

qmedebaze orientireba - ZiriTadi yuradRebis gamaxvileba
Cadenil danaSaulze da ara danaSaulis Camden pirovnebaze.89

arasrulwlovanTa marTlmsajulebis modelebis gaanalizebis
Sedegad, SeiZleba iTqvas, rom arasrulwlovnis saukeTeso
interesebis prioritetulobis principis dasayrdeni swored
keTildReobis filosofiuri modelia. rogorc ukve aRiniSna,
keTildReobis models safuZvlad udevs „paternalisturi
saxelmwifos“ idea, romelic, Tavis mxriv, arasrulwlovnis
saukeTeso interesebis maqsimalur dacvazea orientirebuli.90

Sesabamisad, saukeTeso interesebis prioritetuloba Tavisi arsiT
paternalisturi principia.91 rac Seexeba marTlmsajulebis
models, romelic keTildReobis modelisagan gansxvavebiT,
arasrulwlovans uflebebiT aRWurvil aqtiur subieqtad
ganixilavs, SeiZleba kiTxvis niSnis qveS dadges aRniSnul
modelTan saukeTeso interesebis prioritetulobis principis
Tavsebadoba. kerZod, ramdenad SesaZlebelia, davicvaT bavSvis
interesebi Tu keTildReoba da imavdroulad ganvixiloT, rogorc
uflebebiT aRWurvil aqtiur monawiled, mivaniWoT samarTliani
procesis garantiebi?92 migvaCnia, rom es ori midgoma erTmaneTs ar
gamoricxavs da SesaZlebelia, arasrulwlovnisaTvis uflebebis
miniWebis paralelurad, saxelmwifos mier masze mzrunvelobis
ganxorcieleba, rasac bavSvis uflebaTa konvenciis midgomac
adasturebs, miT ufro, rom Tanamedrove gagebiT, Tavad saukeTeso
interesebis prioritetulobac ki bavSvis uflebad ganixileba da
keTildReobis istoriuli cnebisagan gansxvavebiT,
orientirebulia bavSvis uflebebze, razec Semdgom gamaxvildeba
yuradReba. Tumca, am SemTxvevaSi, ver visaubrebT wminda
marTlmsajulebis an wminda keTildReobis modelze. aRniSnuls
mivyavarT e.w. `Sereuli sistemisaken“, sadac erTdroulad

89 Pickford J., The Development of Youth Justice Philosophies, Laws and Policies, in: Youth Justice and
Social Work, Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 27-28.
90 Hess K. M., Juvenile Justice, 5th Edition, Carolyn Henderson Meier (Ed.), Wadsworth Cengage
Learning, Wadsworth, 2009, 304.
91 Archard D., Children’s Rights and Juvenile Justice, in: Youth Justice and Child Protection, Malcolm
Hill, Andrew Lockyer, Fred Stone (Eds.), Jessica Kingsley Publishers, London, Philadephia, 2007, 255.
92 iqve, 258.
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moqmedebs keTildReobisa da marTlmsajulebis elementebi.93

saerTaSoriso instrumentebi asaxaven ra rogorc
marTlmsajulebis, ise keTildReobis modelTa midgomebs,
warmoadgenen saukeTeso interesebisa da samarTliani procesis
garantiebis nazavs.94 analogiurad, saqarTvelos
arasrulwlovanTa marTlmsajulebis kodeqsi, erTi mxriv,
iTvaliswinebs arasrulwlovanTaTvis myar procedurul
garantiebs, ganixilavs mas uflebebiT aRWurvil procesis aqtiur
monawiled, meore mxriv, bavSvis saukeTeso interesebis
prioritetulad gaTvaliswinebis valdebulebis dawesebiT
garkveulwilad Semoaqvs keTildReobis modelis elementebic.
aRniSnuli midgoma naTlad warmoaCens e.w. „Sereuli sistemis“
arsebobas.

1.4 arasrulwlovnis saukeTeso interesebis
prioritetulad gaTvaliswinebis sakiTxi sxvadasxva qveynebis
kanonmdeblobaSi

1.4.1 kontinenturi evropis samarTlis qveynebi
germaniaSi arasrulwlovanTa marTlmsajuleba warmoadgens

kompromisul sistemas keTildReobasa da marTlmsajulebaze
orientirebul midgomebs Soris,95 vinaidan wminda keTildReobaze
orientirebuli modeli ar Seesabameboda germanul mentalitets.96

sisxlissamarTlebrivi sistema mxedvelobaSi Rebulobs
arasrulwlovnis saukeTeso interesebs kanonTan konfliqtSi
myofi pirebisaTvis farTo uflebebis miniWebis meSveobiT.97 Tumca,
aRsaniSnavia, rom arasrulwlovanTa sasamarTloebis Sesaxeb
aqti98 ar iTvaliswinebs arasrulwlovnis saukeTeso interesebis
prioritetulobis princips. marTalia, germaniam bavSvis uflebaTa
konvenciis ratificireba moaxdina 1992 wels da mas Semdeg

93 Muncie J., Goldson B., States of Transition: Convergence and Diversity in International Youth Justice,
in: Comparative Youth Justice: Critical Issues, John Muncie, Barry Goldson (Eds.), SAGE Publications,
London, Thousand Oaks, New Delhi, 2006, 214; Manco E., The United Nation Convention on the Rights
of the Child: Are Children “In Conflict with Law” Really Protected? A Case Study of Republic of
Albania's Juvenile Justice System, PhD Thesis, University of Sheffield, 2013, 37.
94 Cipriani D., Children’s Rights and the Minimum Age of Criminal Responsibility: A Global
Perspective, David Nelken (Ed.), Ashgate Publishing Company, 2009, 24.
95 Hatt A.C., Melo E., Ngugi L., Suvilaakso T., Totland Th., Van Der Huls I. B., Vega R., Zug K.,
Protecting the Rights of Children in Conflict with the Law, Research on Alternatives to the Deprivation of
Liberty in Eight Countries, University of Fribourg, Geneva, 2008, 49; Heinrich B., Kherkheulidze I.,
Perfection of the Trends in Juvenile Justice Systems: On the Basis of Comparision of German, Georgian
and the U.S. Juvenile Law, “Zeitschrift  für Internationale Strafrechtsdogmatik”, Berlin, Tbilisi, 2014,
614.
96 Dünkel F., Juvenile Justice in Germany: Between Welfare and Justice, in: International Handbook of
Juvenile Justice, Josine Junger-Tas and Scott. H. Decker (Eds.), Springer, Utrecht, Arizona, 2006, 226.
97 Study on Children’s Involvement in Judicial Proceedings: Contextual Overview for the Criminal
Justice Phase – Germany, European Commission, June, 2013, 2.
98Juvenile Courts Act, Germany, 1974,
<file:///C:/Users/APGUSER/Downloads/Germany_Juvenile_Courts_Act_am2013_en%20(2).pdf>,
[10.03.2019].
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konvencia savaldebulo Zalis mqone federaluri aqtia, Tumca mas
konstituciaze dabali ierarqiuli rangi aqvs miniWebuli.99

2008 wels ganxorcielebuli cvlilebis Sedegad, germaniis
arasrulwlovanTa sasamarTloebis Sesaxeb aqti upirveles miznad
arasrulwlovanTa mier Semdgomi danaSaulis Cadenis prevencias
asaxelebs. am miznis misaRwevad ki intervenciuli RonisZiebebi
orientirebuli unda iyos saganmanaTleblo miznebze.100 amasTan,
rogorc ganmartebiT baraTSi aRiniSna, mxedvelobaSi ar miiReboda
zogadi prevencia da sazogadoebis usafrTxoebis dacva.101

marTalia, arasrulwlovnis sasjelis miznebi kanonSi pirdapir ar
aris gansazRvruli, magram normaTa analizidan gamomdinare, masSi
moiazreba axali danaSaulis Tavidan acileba, resocializacia da
samarTlianobis aRdgena.102 arasrulwlovanTa marTlmsajulebis
miznebi kanonTan konfliqtSi myofi piris reabilitacia da
ganaTlebis miRebis uzrunvelyofaa. ZiriTadi aqcenti gadatanilia
ara danaSaulis simZimeze, aramed damnaSaveze da mis
saWiroebebze.103 miuxedavad amisa, germaniis kanonmdebloba
yuradRebis miRma ar tovebs sazogadoebrivi usafrTxoebis
interess. kerZod, 2008 wels arasrulwlovanTa sasamarTloebis
Sesaxeb aqts daemata e.w. Semdgomi prevenciuli patimroba, rac
gulisxmobs mZime Zaladobrivi danaSaulis Camden pirTa
ganusazRvreli vadiT patimrobaSi datovebas, gansazRvruli
sapatimro sasjelis moxdis Semdeg, Tu arsebobs mZime
Zaladobrivi danaSaulis Cadenis maRali albaToba. aRniSnuli
regulireba kanongareSed gamoacxada adamianis uflebaTa
evropulma sasamarTlom104 da Semdgom germaniis sakonstitucio
sasamarTlom. Sedegad, kanonmdeblobam modificireba ganicada,
Tumca sazogadoebisaTvis seriozuli safrTxis Semcveli
arasrulwlovanTaTvis kvlav gaTvaliswinebulia prevenciuli
patimrobis gamoyenebis SesaZlebloba, magram mkacrad
gansazRvruli pirobebis dacviT.105

bavSvis uflebaTa komiteti germaniasTan mimarTebiT
gansakuTrebul yuradRebas miaqcevs im garemoebas, rom

99 Dunkel F., Heinz W., Germany, International Handbook of Juvenile Justice, 2nd Edition, in:
International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea Marteache (Eds.),
Springer, Switzerland, 2017, 306.
100 Dunkel F., Youth Justice in Germany, Oxford University Press, 2015, 4; Juvenile Courts Act,
Germany, 1974, Section 2 (1),
<file:///C:/Users/APGUSER/Downloads/Germany_Juvenile_Courts_Act_am2013_en%20(2).pdf>,
[10.03.2019].
101 Dunkel F., Youth Justice in Germany, Oxford University Press, 2015, 4.
102 mWedliSvili-hedrixi q., sanqciebi arasrulwlovanTa sisxlis samarTalSi
germaniis kanonmdeblobis mixedviT, wignSi: arasrulwlovanTa sasjelisa da
aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis problemebi
(statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc. `meridiani“,
Tbilisi, 2011, 246.
103 Albrecht H.J., Youth Justice in Germany, “Crime and Justice”, Vol. 31, 2004, 453.
104 Case of M. v. Germany, Application no. 19359/04, Strasbourg, 17 December, 2009.
105 Dunkel F., Youth Justice in Germany, Oxford University Press, 2015, 5; Juvenile Courts Act,
Germany, 1974, Section 106,
<file:///C:/Users/APGUSER/Downloads/Germany_Juvenile_Courts_Act_am2013_en%20(1).pdf>,
[10.03.2019].



34

arasrulwlovnis saukeTeso interesebis prioritetulobis
principi srulad ar aris asaxuli federalur kanonmdeblobaSi
da saukeTeso interesebisaTvis prioritetis miniWeba ar aris
integrirebuli sakanonmdeblo, aRmsarulebeli da sasamarTlo
xelisuflebis yvela sferoSi.106

evropis masStabiT keTildReobaze orientirebuli
marTlmsajulebiT gamorCeuli iyo belgiis arasrulwlovanTa
marTlmsajulebis sistema.107 saukeTeso interesebis
prioritetulobis princips ganamtkicebs belgiis konstitucia,
Tumca arsebobs daTqma, rom bavSvis uflebebis ganxorcielebas
uzrunvelyofs kanoni.108 amrigad, konstituciiT garantirebul
bavSvis uflebebTan dakavSirebul debulebebs ar gaaCnia
pirdapiri gamoyenebis Zala, rac arasrulwlovnis saukeTeso
interesebis prioritetulobasTan mimarTebiT daadastura belgiis
uzenaesma administraciulma sasamarTlom.109 belgiaSi moqmedebs
arasrulwlovanTa Sesaxeb aqti, romelic, marTalia, emyareba
keTildReobis modelis ZiriTad principebs, Tumca ar
iTvaliswinebs saukeTeso interesebis prioritetulobas da
arasrulwlovanTa marTlmsajulebis upirveles principad
asaxelebs danaSaulis prevencias, rogorc umniSvnelovanes
garemoebas sazogadoebis usafrTxoebis grZlevadian perspeqtivaSi
dasacavad. amasTan, arasrulwlovanTa marTlmsajuleba miznad
isaxavs ganaTlebis, socialuri integraciisa da sazogadoebis
usafrTxoebis dacvis uzrunvelyofas.110 rac Seexeba bavSvis
uflebaTa konvencias, marTalia, igi belgiis kanonmdeblobis
nawilia, magram sasamarTloSi misi debulebebis pirdapiri
moqmedebis Zala, damokidebulia mosamarTlis gadawyvetilebaze.111

arasrulwlovanTa marTlmsajulebaSi arc Tu ise xSirad iyeneben
konvencias da kvlav sadavo sakiTxad rCeba 16-dan 18 wlamde
pirebis srulwlovanTa sasamarTloSi gasamarTlebis
SesaZlebloba.112 swored amitom mouwodebs bavSvis uflebaTa

106 Concluding Observations on the Combined Third and Fourth Periodic Reports of Germany,
Committee on the Rights of the Child, CRC/C/DEU/CO/3-4, 2014, Para. 26.
107 Dumortier E., Christiaens J., Nuytiens A., Belgium, in: International Handbook of Juvenile Justice, 2nd

Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 239.
108Constitution of Belgium, 1831, Art. 22 bis.
<https://constituteproject.org/constitution/Belgium_2014?lang=en>, [10.03.2019]; Study on Children’s
Involvement in Judicial Proceedings, Contextual Overview for the Criminal Justice Phase – Belgium,
European Commission, June 2013, 4.
109 Vandenhole W., Belgium, The Convention on the Rights of the Child in Belgian Case Law, in:
Litigating the Rights of the Child: The UN Convention on the Rights of the Child in Domestic and
International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 107-
108.
110 Youth Protection Act, Belgium, 1965, (Act on the Protection of Young People, the Care of Minors
Who Have Committed an Offense and the Reparation of the Damage Caused Thereby), Preliminary Title
(1,3),
<http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&table_name=loi&cn=196504
0803>, [10.03.2019].
111 Vandenhole W., Belgium, The Convention on the Rights of the Child in Belgian Case Law, in:
Litigating the Rights of the Child: The UN Convention on the Rights of the Child in Domestic and
International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 106.
112 iqve, 117.
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komiteti aRniSnuli praqtikis aRmofxvrisaken.113 Tumca, gadacemis
meqanizmis arseboba warmoadgens principul da politiur sakiTxs.
rogorc Cans, bavSvis uflebebi upirispirdeba arasrulwlovanTa
mier Cadenili mZime danaSaulebisadmi mkacri midgomis
saWiroebas.114

belgiis msgavsad, niderlandebSi bavSvis uflebaTa
konvencias ratificirebis Semdeg dauyovnebliv mieniWa
Sidasaxelmwifoebrivi efeqti da kanonmdebloba, aRmasrulebeli
da sasamarTlo xelisufleba SeiboWa misi debulebebiT,115 Tumca,
SezRuduli monisturi sistemis moqmedebidan gamomdinare,
sasamarTloSi pirdapiri moqmedebis Zala gaaCnia konvenciis

mxolod samarTlebrivad mboWav debulebebs,116 ris Sesaxebac
gadawyvetilebas sasamarTlo Rebulobs.117 aRsaniSnavia, rom
konvenciis me-3 muxli miiCneva pirdapiri gamoyenebis Zalis mqone
debulebad da farTod gamoiyeneba sasamarTloebis winaSe.118

Tumca, arasrulwlovanTa marTlmsajulebaSi konvenciis gavlena
SedarebiT mcirea.119 aRsaniSnavia isic, rom holandiis sisxlis
samarTlisa da sisxlis samarTlis saproceso kodeqsebi120 ar
iTvaliswinebs saukeTeso interesebis prioritetulobis princips,
Tumca moicavs debulebebs, romlebic uzrunvelyofs 12-dan 18
wlamde pirebisaTvis specialur garantiebs.121 arsebuli midgoma
efuZneba im msjelobas, rom arasrulwlovani aris Tavisufali
nebiT moqmedi piri da srulad pasuxismgebeli sakuTar qmedebebze.
Sedegad, centraluri figura gaxda msxverpli restituciisa da

113 Consideration of Reports Submitted by States Parties Under Article 44 of the Convention, Concluding
Observations: Belgium, Committee on the Rights of the Child, CRC/C/BEL/CO/3-4, 18 June, 2010,
Paras. 34, 82(a).
114 Dumortier E., Christiaens J., Nuytiens A., Belgium, in: International Handbook of Juvenile Justice, 2nd

Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 258.
115 Limbeek M., Bruning M., The Netherlands: Two Decades of the CRC in Dutch Case Law, in:
Litigating the Rights of the Child: The UN Convention on the Rights of the Child in Domestic and
International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 89-
90.
116Constitution of the Kingdom of Netherlands, 1815, Art. 93.
<https://constituteproject.org/constitution/Netherlands_2008?lang=en>, [10.03.2019]; Study on
Children’s Involvement in Judicial Proceedings: Contextual Overview for the Criminal Justice Phase –
Netherlands, European Commission, June 2013, 4.
117 Limbeek M., Bruning M., The Netherlands: Two Decades of the CRC in Dutch Case Law, in:
Litigating the Rights of the Child: The UN Convention on the Rights of the Child in Domestic and
International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 91.
118 Study on Children’s Involvement in Judicial Proceedings: Contextual Overview for the Criminal
Justice Phase – Netherlands, European Commission, June 2013, 4.
119 Limbeek M., Bruning M., The Netherlands: Two Decades of the CRC in Dutch Case Law, in:
Litigating the Rights of the Child: The UN Convention on the Rights of the Child in Domestic and
International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 100.
120 Criminal Code of the Kingdom of Netherlands, 1881,
<file:///C:/Users/APGUSER/Downloads/Netherlands_CC_am2012_en%20(1).pdf>, [10.03.2019];
Criminal Procedure  Code of the Kingdom of Netherlands,
<file:///C:/Users/APGUSER/Downloads/Netherlands_CPC_am2012_en%20(1).pdf>, [10.03.2019].
121 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Netherlands, European Commission, June 2013, 4; Criminal Procedure  Code of the
Kingdom of Netherlands, Section 22 (2), 496a (3, c),
<file:///C:/Users/APGUSER/Downloads/Netherlands_CPC_am2012_en%20(1).pdf>, [10.03.2019].
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miyenebuli zianis anazRaurebis moTxovniT da mkveTrad Semcirda
gansxvaveba srulwlovanTa da arasrulwlovanTa
marTlmsajulebas Soris.122 marTalia, holandiam miiRo
axalgazrdebis sisxlis samarTlis kanoni, magram gansakuTrebiT
mZime danaSaulTa Cadenis SemTxvevaSi, gaTvaliswinebulia 16 da 17
wlis arasrulwlovnebis zrdasrulTa sasamarTloSi
gasamarTlebis SesaZlebloba da sasjelis zrdasrulTa
penitenciur dawesebulebaSi moxda. Sedegad, bavSvis uflebaTa
komiteti saxelmwifos mouwodebs arasrulwlovanTa
marTlmsajulebis sistemis konvenciasTan da sxva relevantur
standartebTan srul SesabamisobaSi moyvanisken da iZleva araerT
rekomendacias arsebuli xarvezebis gamosasworeblad.123

arasrulwlovnis kanonieri interesebis prioritetulobas,
maT Soris, sisxlis samarTalwarmoebaSi, iTvaliswinebs lietuvas
kanonmdebloba.124 miuxedavad amisa, bavSvis uflebaTa komiteti
aRniSnavs, rom principi ar aris srulad inkorporirebuli
erovnul kanonmdeblobaSi, radgan `legitimuri interesebi” ar
warmoadgens `saukeTeso interesebis” ekvivalentur cnebas.125

analogiuri midgoma gvxvdeba latviis kanonmdeblobaSic, romelic
bavSvis uflebebisa da interesebis uzrunvelyofas aniWebs
prioritets.126 saukeTeso interesebis upiratesoba farTod
aRiarebulia rogorc winaswari gamoZiebis, ise sasamarTloSi
saqmis ganxilvis etapze.127 saukeTeso interesebis
prioritetulobis principi moqmedebs xorvatiaSic, miuxedavad
imisa, rom igi qveynis Sida kanonmdeblobaSi128 ar aris asaxuli,
Tumca bavSvis uflebaTa konvencia, msgavsad Sidasaxelmwifoebrivi
kanonebisa, gamoyenebadia erovnuli sasamarTloebis winaSe.129

estoneTSi arasrulwlovnis saukeTeso interesebis
prioritetuloba ganmtkicebulia, rogorc kanonmdeblobiT, ise
bavSvis uflebaTa konvenciis pirdapiri gamoyenebis Zalis

122 Junger-tas J., Youth Justice in Netherlands, “Crime and Justice”, Vol. 31, 2004, 331.
123 Concluding Observations on the fourth Periodic Report of the Netherlands, Committee on the Rights
of the Child, CRC/C/NDL/CO/4, 8 June, 2015, Paras. 58-62.
124 Law on Fundamentals of Protection of the Rights of the Child, Republic of Lithuania, 14 March, 1996,
No. I-1234, Art. 4 (1), <https://eseimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.382481?jfwid=q8i88lquy>,
[10.03.2019]; Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the
Criminal Justice Phase – Lithuania, European Commission, June 2013, 2, 6.
125 Concluding Observations on the Combined Third and Fourth Periodic Reports of Lithuania, Adopted
by the Committee at its Sixty-Fourth Session (16 September–4 October 2013), Committee on the Rights
of the Child, CRC/C/LTU/CO/3-4, 30 October, 2013, Para. 18.
126 Protection of the Rights of the Child Law, Latvia, Art. 6(1-2), <https://www.crin.org/en/library/legal-
database/latvia-protection-rights-child-law>, [10.03.2019].
127 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Latvia, European Commission, June 2013, 2-3.
128Juvenile Courts Act, Croatia, Official Gazette no. 111/1997,
<https://www.legislationline.org/documents/action/popup/id/8996 >, [10.03.2019]; Criminal Code of the
Republic of Croatia, 21 October, 2011,
<file:///C:/Users/APGUSER/Downloads/Croatia_Criminal_Code_2011_en.pdf >, [10.03.2019]; Criminal
Procedure Code of the Republic of Croatia, 3 July, 2009,
<file:///C:/Users/APGUSER/Downloads/Croatia_Criminal_proc_code_am2009_en.pdf >, [10.03.2019].
129 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Croatia, European Commission, June 2013, 6.
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meSveobiT da xelisuflebis qmedebebs xwored arasrulwlovnis
saukeTeso interesebi gansazRvraven.130 arasrulwlovanTa sasjelis
mizanad ki resocializaciis xelSewyoba  da axali danaSaulis
Cadenis Tavidan acileba ganixileba.131 arasrulwlovnis saukeTeso
interesebis prioritetulobas, rogorc ZiriTad saxelmZRavenelo
princips, romelsac unda efuZnebodes samarTlebrivi
intervencia,132 icnobs espaneTis kanonmdeblobac.133 kerZod,
arasrulwlovanTa samarTlebrivi dacvis Sesaxeb organuli
kanonis Tanaxmad, sasamarTloebs da sakanonmdeblo organoebs
ekisrebaT arasrulwlovnis saukeTeso interesebisaTvis
prioritetis miniWebis valdebuleba yvela sxva legitimur
interesTan mimarTebiT.134 arasrulwlovanTa sisxlisamarTlebrivi
pasuxismgeblobis Sesaxeb organuli kanoni, marTalia, ar icnobs
msgavs debulebas, Tumca miuTiTebs, rom arasrulwlovnebs aqvT
ufleba isargeblon konstituciiT, arasrulwlovanTa
samarTlebrivi dacvis Sesaxeb aqtiTa da bavSvis uflebaTa
konvenciiT garantirebuli uflebebiT.135 aRsaniSnavia, rom,
amavdroulad, mxedvelobaSi miiReba arasrulwlovnis asaki,
danaSaulis xasiaTi, simZime, recidivi, rogorc gadawyvetilebaze
gavlenis mqone kriteriumebi, romlebic aisaxeba sasjelis
zomaze.136 arasrulwlovan braldebulTa mimarT gamosayenebeli
sanqciebi moicavs rogorc saganmanaTleblo, ise damsjelobiTi
RonisZiebebis erTobliobas.137 arasrulwlovnis saukeTeso
interesebis prioritetulobis principi gvxvdeba aseve
luqsemburgis kanonmdeblobaSi.138 marTalia, avstriis

130 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Estonia, European Commission, June 2013, 2, 4; Child Protection Act, Estonia,
19.11.2014, in force from 01.01.2016, Arts. 2, 5.
<https://www.riigiteataja.ee/en/eli/506052015001/consolide>, [10.03.2019].
131Juvenile Sanctions Act, Estonia, 1998, Art. 7(1),
<https://www.riigiteataja.ee/en/eli/527062014002/consolide>, [10.03.2019].
132 De La Cuesta J. J., The New Spanish Penal System on Delinquency, in: Juvenile Law Vilators,
Human Rights and the Development of New Juvenile Justice Systems, Eric L. Jensen, Jorgen Jepsen
(Eds.), Hart Publishing, Oxford, Portland, 2006, 101.
133 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Spain, European Commission, June 2013, 2.
134 Organic Law 1/1996, of January 15, on the Legal Protection of the Minor, Partial Modification of the
Civil Code and the Law of Civil Prosecution, Spain, Art. 2 (1),
<https://www.boe.es/buscar/act.php?id=BOE-A-1996-1069>, [10.03.2019].
135 Organic Law 5/2000, of January 12, Regulating the Criminal Responsibility of Minors, Spain, Art. 1
(2), <https://www.boe.es/buscar/act.php?id=BOE-A-2000-641>, [10.03.2019].
136 Fernandez-Molina E., Beneitez M. J. B., Bartolome-Gutierrez R., Spain, in: International Handbook of
Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 433.
137 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Spain, European Commission, June 2013, 16.
138 Law of 16 December 2008 on the Support of Youth and Families, Luxembourg, Article 2,
<http://data.legilux.public.lu/file/eli-etat-leg-memorial-2008-192-fr-pdf.pdf>, [10.03.2019]; Study on
Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal Justice Phase –
Luxembourg, European Commission, June 2013, 2, 6; Law of 10 August 1992 on Youth Protection,
Luxembourg, Article 37, <http://data.legilux.public.lu/file/eli-etat-leg-memorial-1992-70-fr-pdf.pdf>,
[10.03.2019].
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arasrulwlovanTa sasamarTloebis Sesaxeb aqti139 pirdapir ar
gansazRvravs arasrulwlovnis saukeTeso interesebis
prioritetulobis princips da ZiriTad aqcents arasrulwlovnis
resocializaciaze da kerZo prevenciaze akeTebs,140 Tumca bavSvTa
uflebebis Sesaxeb avstriis federaluri konstituciuri aqti
ganamtkicebs arasrulwlovnis saukeTeso
interesebis/keTildReobis upirveles yovlisa gaTvaliswinebis
princips kerZo Tu sajaro dawesebulebebis mier bavSvebis mimarT
ganxorcielebul yvela moqmedebaSi.141 miuxedavad amisa, bavSvis
uflebaTa komiteti yvela am qveyanasTan mimarTebiT yuradRebas
amaxvilebs principis praqtikaSi arasaTanadod gamoyenebaze da
rekomendacias uwevs saxelwifoebs, uzrunvelyon yvela
pasuxismgebeli piri saTanado treningebiTa da miTiTebebiT.142

skandinaviuri sistema amkvidrebs arasrulwlovanTa
marTlmsajulebis skandinaviur models, Tumca, amavdroulad,
qveynebis mixedviT mniSvnelovani sxvaobaa sxvadasxva aspeqtebSi.143

SeiZleba iTqvas, rom skandinaviuri arasrulwlovanTa
marTlmsajuleba nawilobriv dafuZnebulia srulwlovanTa
sisxlissamarTlebriv sistemaze, xolo nawilobriv -
arasrulwlovnis keTildReobaze. ar arsebobs
arasrulwlovanTaTvis gancalkevebuli sisxlissamarTlebrivi
sistema da arasrulwlovanTa sasamarTlo, aramed 15 wlidan yvela
arasrulwlovans (daniaSai 14 wlidan) asamarTleben imave sisxlis
samarTlis kodeqsiT, romliTac srulwlovan braldebulebs.144

139 Federal Act of 20 October 1988 on the Administration of Justice for Juvenile and Young Adult
Offenses (Juvenile Court Act 1988 - JGG), Austria,
<https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10002825
>, [10.03.2019].
140 Bruckmuller K., Austria, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker,
Nerea Marteache (Eds.), Springer, Switzerland, 2017, 220.
141 Federal Constitutional Act on the Rights of Children, Federal Law Gazette I No. 4/2011, Austria, Art.1.
<https://www.ris.bka.gv.at/Dokument.wxe?ResultFunctionToken=2e737798-3301-474c-89c4-
bb3bd5b51033&Abfrage=Erv&Titel=&Quelle=&ImRisSeitVonDatum=&ImRisSeitBisDatum=&ImRisS
eit=Undefined&ResultPageSize=100&Suchworte=&Dokumentnummer=ERV_2011_1_4>, [10.03.2019];
<https://www.ris.bka.gv.at/Dokumente/Erv/ERV_2011_1_4/ERV_2011_1_4.pdf>, [10.03.2019].
142 Concluding Observations on the Third to Fifth Periodic Reports of Latvia, Committee on the Rights of
the Child, CRC/C/LVA/CO/3-5, 14 March 2016, Paras. 28-29; Concluding Observations on the
Combined Third and Fourth Periodic Reports of Croatia, Committee on the Rights of the Child,
CRC/C/HRV/CO/3-4, 13 October, 2014, Paras. 22-23; Concluding Observations on the Combined
Second to Fourth Periodic Reports of Estonia, Committee on the Rights of the Child, CRC/C/EST/CO/2-
4, 8 March, 2017, Paras. 20-21; Concluding Observations on the Combined Fifth and Sixth Periodic
Reports of Spain, Committee on the Rights of the Child, CRC/C/ESP/CO/5-6, 5 March, 2018, Para. 16 (b,
c); Concluding Observations on the Combined Third and Fourth Periodic Reports of Luxembourg,
Adopted by the Committee at its Sixty-fourth Session (16 September–4 October 2013), Committee on the
Rights of the Child, CRC/C/LUX/CO/3-4, 29 October, 2013, Para. 24; Concluding Observations on the
Combined Third and Fourth Periodic Report of Austria, Adopted by the Committee at its Sixty-first
Session (17 September – 5 October 2012), Committee on the Rights of the Child, CRC/C/AUT/CO/3-4, 3
December, 2012, Paras. 26-27.
143 Lappi-Seppala T., Nordic Youth Justice, “Crime and Justice”, Vol. 40, No.1, 2011, 199.
144 Lappi-Seppala T., Nordic Youth Justice, “Crime and Justice”, Vol. 40, No. 1, 2011, 200; Study on
Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal Justice Phase –
Sweden, European Commission, June 2013, 4; Terrill R. J., World Criminal Justice Systems: A Survey,
7th Edition, Ellen S. Boyne (Ed.), Matthew Bender and Company, 2009, 294; Dunkel F., Juvenile Justice
Systems in Europe – Reform Developments Between Justice, Welfare and “New Punitiveness”,
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rac Seexeba saukeTeso interesebis prioritetulobas, SvedeTSi,
fineTsa da daniaSi kanonmdebloba pirdapir ar iTvaliswines
aRniSnul princips, Tumca arasrulwlovnebisadmi zogadi midgoma
asaxavs bavSvis uflebaTa konvenciiT gaTvaliswinebul
valdebulebebs, maT Soris, saukeTeso interesebis daculobisa da
gaTvaliswinebis TvalsazrisiT.145 rac Seexeba norvegias,
konfliqtis arsebobisas, bavSvis uflebaTa konvencias eniWeba
upiratesoba erovnul kanonmdeblobasTan mimarTebiT.146 amasTan,
norvegiis konstituciis Tanaxmad, arasrulwlovnis saukeTeso
interesebi warmoadgens fundamenturi mniSvnelobis garemoebas
yvela im moqmedebis ganxorcielebisas da gadawyvetilebis
miRebisas, romlebic  Seexeba arasrulwlovans.147 bavSvis
uflebaTa komiteti yuradRebas amaxvilebs saukeTeso interesebis
prioritetulobis principis kanonmdeblobaSi araadekvaturi
asaxvis Sesaxeb da mouwodebs saxelmwifoebs arasrulwlovanTa
marTlmsajulebis sistemis konvenciasTan srul SesabamisobaSi
moyvanisaken.148

1.4.2 anglo-amerikuli samarTlis qveynebi
arasrulwlovanTa marTlmsajulebis sferoSi inglisis,

uelsisa da CrdiloeT irlandiis midgoma TiTqmis identuria.149 me-
20 saukunis dasawyisSi, inglisSi sayovelTaod aRiarebul iqna
arasrulwlovnis keTildReobisa da misi interesebis
gansakuTrebuli mniSvneloba, rasac Sedegad mohyva, 1933 wels,
bavSvebisa da axalgazrdebis aqtis miReba, romelic sasamarTlos
avaldebulebs gadawyvetilebis miRebisas, maT Soris,

“Kriminologijos Studijos”, Vol. 1, 2014, 53- 54; Storgaard A., Denmark, in: International Handbook of
Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 270;
Hatt A.C., Melo E., Ngugi L., Suvilaakso T., Totland Th., Van Der Huls I. B., Vega R., Zug K., Protecting
the Rights of Children in Conflict with the Law, Research on Alternatives to the Deprivation of Liberty in
Eight Countries, University of Fribourg, Geneva, 2008, 64.
145 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Sweden, European Commission, June 2013, 6; Study on Children’s Involvement in
Judicial Proceedings, Contextual Overview for the Criminal Justice Phase – Finland, European
Commission, June 2013, 5; Study on Children’s Involvement in Judicial Proceedings, Contextual
Overview for the Criminal Justice Phase –Denmark, European Commission, June 2013, 4.
146 Act to Strengthen the Position of Human Rights in Norwegian law (Human Rights Act), 1999,
Sections 2(4), 3. <http://extwprlegs1.fao.org/docs/pdf/nor127929.pdf>, [10.03.2019].
147The Constitution of the Kingdom of Norway, 14 May, 1814, Art. 104,
<https://constituteproject.org/constitution/Norway_2016?lang=en>, [10.03.2019].
148 Concluding Observations on the Fifth Periodic Report of Sweden, Committee on the Rights of the
Child, CRC/C/SWE/CO/5, 6 March, 2015, Paras. 17-18, 58; Consideration of Reports Submitted by
States Parties Under Article 44 of the Convention Concluding Observations: Finland, Committee on the
Rights of the Child, CRC/C/FIN/CO/4, 3 August, 2011, Para. 27; Concluding Observations on the Fifth
Periodic Report of Denmark, Committee on the Rights of the Child, CRC/C/DNK/CO/5, 26 October,
2017, Para. 44; Concluding Observations on the Combined Fifth and Sixth Periodic Reports of Norway,
Committee on the Rights of the Child, CRC/C/NOR/CO/5-6, 4 July, 2018, Para. 35.
149 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – England, Wales and Northern Ireland, European Commission, September 2013, 7.
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arasrulwlovani braldebulis keTildReobis gaTvaliswinebas.150

keTildReobis principi kidev ufro ganamtkica 1969 wlis aqtma151,
romelmac yovelgvari zRvari waSala kanonTan konfliqtSi myof
arasrulwlovnebsa da im bavSvebs Soris, romlebic dacvasa da
mzrunvelobas saWiroebdnen152 da fundamenturad gaemijna
danaSaulze klasikur reagirebas, rac samarTlian mizRvas
gulisxmobda.153 Tumca, 1980-iani wlebidan inglissa da uelsSi
aRorZineba daiwyo tradiciulma sisxlis samarTlis
Rirebulebebma, romelic danaSaulis kontrolze iyo
orientirebuli.154 bavSvebis Sesaxeb 1989 wlis aqtma gaauqma 1969
wlis aqtiT gaTvaliswinebuli arasrulwlovanTa sasamarTlos
uflebamosileba arasrulwlovnis adgilobrivi xelisuflebis
mzrunvelobis qveS gadacemis Sesaxeb da aRniSnuli mxolod
saojaxo samarTalwarmoebis farglebSi iqna datovebuli.155

marTalia, 1989 wlis aqti iTvaliswinebs arasrulwlovnis
keTildReobis upiratesad gaTvaliswinebis valdebulebas, Tumca
es valdebuleba ar moqmedebs kanonTan konfliqtSi myof pirebTan
mimarTebiT da aRniSnuli aqtiT gaTvaliswinebuli keTildReobis
tests Zalian  viwro gamoyeneba gaaCnia bavSvis uflebaTa
konvenciis me-3 muxlTan SedarebiT.156 1991 wels gaerTianebulma
samefom, marTalia, moaxdina bavSvis uflebaTa konvenciis
ratificireba, Tumca, arsebuli samarTlebrivi sistemis mixedviT,
ratificireba konvencias avtomaturad ar aniWebs erovnul doneze
samarTlebrivad mboWav Zalas, aramed saWiroa saTanado
kanonmdeblobis miReba, risi mcdelobac inglisis mTavrobas ar
hqonia.157 gaerTianebuli samefos parlamentis mier miRebul
kanonmdeblobaSi, konvenciis mxedvelobaSi miRebis TvalsazrisiT,
erTaderTi miTiTeba gvxvdeba bavSvebis Sesaxeb 2004 wlis aqtSi,
romelic inglisis bavSvTa komisars avaldebulebs Tavisi
funqciis Sesrulebis mizniT bavSvis uflebebis da interesebis

150 Children and Young Persons Act, 1933, Section 44, <http://www.legislation.gov.uk/ukpga/Geo5/23-
24/12>, [10.03.2019].
151 Children and Young Persons Act, 1969, <http://www.legislation.gov.uk/ukpga/1969/54>,
[10.03.2019].
152 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 219.
153 Morgan R., Newburn T., Youth Crime and Justice: Rediscovering Devolution, Discretion and
Diversion, in: The Oxford Handbook of Criminology, 5th Edition, Mike Maguire, Rod Morgan, Robert
Reiner (Eds.), Oxford University Press, 2012, 506.
154 Gelsthorpe L., Kemp, V., Comparative Juvenile Justice: England and Wales, in: Juvenile Justice
Systems: International Perspectives, 2nd Edition, John A. Winterdyk (Ed.), Canadian Scholars’ Press,
Toronto, 2002, 136.
155 Children Act, 1989, Section 90, <http://www.legislation.gov.uk/ukpga/1989/41>, [10.03.2019].
156 Children Act, 1989, Section 1, <http://www.legislation.gov.uk/ukpga/1989/41>, [10.03.2019];
Williams J., England and Wales, in: Litigating the Rights of the Child: The UN Convention on the Rights
of the Child in Domestic and International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer,
New-York, London,  2015, 59.
157 Williams J., England and Wales, in: Litigating the Rights of the Child: The UN Convention on the
Rights of the Child in Domestic and International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.),
Springer, New-York, London, 2015, 54; Bateman T., England and Wales, in: International Handbook of
Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 292.
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gansasazRvrad  konvenciis gaTvaliswinebas.158 gansxvavebiT
inglisisgan, uelsis erovnulma asambelam 2011 wels erTxmad
miiRo bavSvebisa da axalgazrdebis uflebebis Sesaxeb
samarTlebrivi regulireba, romelic ministrebs maTi funqciebis
Sesrulebisas uwesebs konvenciisa da misi damatebiTi oqmebis
mxedvelobaSi miRebis valdebulebas159, Tumca aRsaniSnavia, rom
arsrulwlovanTa marTlmsajuleba, gansxvavebiT sxva
sferoebisagan, ar warmoadgens uelsis mTavrobisaTvis
delegirebul sferos. Sesabamisad, am sferoSi SezRudulia
zemoaRniSnuli aqtiT dawesebuli valdebulebebi.160

1998 wels miRebul iqna danaSaulisa da sazogadoebrivi
wesrigis Sesaxeb aqti, romelic arasrulwlovanTa
marTlmsajulebaSi upirveles miznad danaSaulis prevencias
aRiarebs da am miznis mxedvelobaSi miRebis valdebulebas
marTlmsajulebis procesSi CarTul TiToeul pirsa Tu organos
akisrebs.161 Sesabamisad, arasrulwlovnis keTildReoba
meorexarisxovan garemoebad ganixileba. aqve aRsaniSnavia, sisxlis
samarTlisa da imigraciis Sesaxeb 2008 wlis aqti, romelic
sasamarTlos avaldebulebs, arasrulwlovnisaTvis sasjelis
daniSvnisas gaiTvaliswinos 1989 wlis aqtiT ganmtkicebuli
arasrulwlovanTa marTlmsajulebis iseTi umTavresi miznebi,
rogoricaa danaSaulis prevencia da arasrulwlovnis
keTildReoba, agreTve sasjelis miznebi, rac, Tavis mxriv,
gulisxmobs damnaSavis dasjas, damnaSaveTa reabilitacias,
sazogadoebis dacvas, dazaralebulisTvis miyenebuli zianis
anazRaurebas.162 cxadia, rom kanonmdebloba arasrulwlovnis
keTildReobas arc Tanabar statuss da arc damZlev efeqts
aniWebs  danaSaulis prevenciis umTavres mizanTan mimarTebiT.163

swored amitom bavSvis uflebaTa komiteti sinanuls gamoTqvams,
rom arasrulwlovnis saukeTeso interesebis prioritetuloba jer
kidev ar aris asaxuli gaerTianebuli samefos kanonmdeblobaSi,
maT Soris, arasrulwlovanTa marTlmsajulebis sferoSi.164

158 Children Act, 2004, Section 2A (1), <http://www.legislation.gov.uk/ukpga/2004/31>, [10.03.2019];
Williams J., England and Wales, in: Litigating the Rights of the Child: The UN Convention on the Rights
of the Child in Domestic and International Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer,
New-York, London,  2015, 54.
159 Rights of Children and Young Persons (Wales) Measure 2011, Section 1,
<http://www.legislation.gov.uk/mwa/2011/2>, [10.03.2019].
160 Bateman T., England and Wales, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H.
Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 291.
161 Bottoms A., Dignan J., Youth Justice in Great Britain, “Crime and Justice”, Vol. 31, 2004, 41; Crime
and Disorder Act, 1998, Section 37, <http://www.legislation.gov.uk/ukpga/1998/37>, [10.03.2019].
162 Criminal Justice and Immigration Act, 2008, Section 9,
<http://www.legislation.gov.uk/ukpga/2008/4>, [10.03.2019].
163 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 226.
164 Concluding Observations on the Fifth Periodic Report of the United Kingdom of Great Britain and
Northern Ireland, Committee on the Rights of the Child, Committee on the Rights of the Child, 12 July,
2016, Para. 26.
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msgavsad inglisisa, CrdiloeT irlandiamac ganaaxla
marTlmsajulebis sistemaSi arsebuli midgoma.165 kerZod, 2002
wlis marTlmsajulebis aqtis Tanaxmad, arasrulwlovanTa
marTlmsajulebis umTavresi mizania sazogadoebis dacva
arasrulwlovanTa danaSaulisagan.166 sasjelis Sefardebis etapze,
mosamarTle upirveles yovlisa mxedvelobaSi Rebulobs Cadenili
danaSaulis simZimes da Zaladobrivi an seqsualuri xasiaTis
danaSaulis Cadenis SemTxvevaSi, upiratesad gaiTvaliswineba
sazogadoebrivi usafrTxoebis dacvis interesi. rac Seexeba
arasrulwlovnis keTildReobasa da mis interesebs, igi
meorexarisxovani garemoebaa.167

arasrulwlovanTa marTlmsajulebisadmi radikalurad
gansxvavebuli midgoma aqvs Sotlandias. kerZod, Sotlandiis
kanonmdebloba ufro metad keTildReobis modelzea
orientirebuli, miuxedavad imisa, rom erT sakanonmdeblo organos
- gaerTianebuli samefos parlaments miuZRvis wvlili orive
samarTlebrivi sistemis SeqmnaSi.168 aRsaniSnavia, rom SotlandiaSi,
moqmedebs arasrulwlovnis keTildReobis upirveles yovlisa
gaTvaliswinebis principi da yvela gadawyvetileba
arasrulwlovnis keTildReobis uzrunvelyofis interesebidan
gamomdinare unda iqnes miRebuli.169 miuxedavad zemoaRniSnulisa,
SotlandiaSic ki sagamonakliso SemTxvevaSi, SesaZlebelia
arasrulwlovnis keTildReobis upiratesobis roli
garkveulwilad Sesustdes sazogadoebis seriozuli zianisagan
dacvis mizniT. marTalia, aRniSnuli midgoma praqtikulad TiTqmis
ar gamoiyeneba, magram Sotlandiis kanonmdeblobaSic ki hpova
asaxva sasjelis meSveobiT arasrulwlovanTa danaSaulisagan
sazogadoebis dacvis SesaZleblobam.170

irlandiis konstituciaSi ganxorcielebuli cvlilebebis
Sedegad, sasamarTlos daekisra arasrulwlovnis saukeTeso
interesebis gaTvaliswinebis valdebuleba, Tumca ara kanonTan
konfliqtSi myofi arasrulwlovnis saqmis ganxilvisas, rac

165 O’Mahony D., Campbell C., Mainstreaming Restorative Justice for Young Offender Through Youth
Conferecing: The Experience of Northern Ireland, in: International Handbook of Juvenile Justice, Josine
Junger-Tas and Scott. H. Decker (Eds.), Springer, Utrecht, Arizona, 2006, 98.
166 Justice (Northern Ireland) Act, 2002, Section 53, <http://www.legislation.gov.uk/ukpga/2002/26>,
[10.03.2019].
167 Graham J., Moore C., Beyond Welfare Versus Justice: Juvenile Justice in England and Wales, in:
International Handbook of Juvenile Justice, Josine Junger-Tas and Scott. H. Decker (Eds.), Springer,
Utrecht, Arizona, 2006, 78.
168 Doob A.N., Tonry M., Varieties of Youth Justice, “Crime and Justice”, Vol. 31, 2004, 14.
169 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 227; Study on Children’s Involvement in Judicial Proceedings: Contextual Overview for the
Criminal Justice Phase – Scotland, European Commission, June 2013, 5; Burman M., McVie S., Scotland,
in: International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker, Nerea Marteache (Eds.),
Springer, Switzerland, 2017, 373; Children (Scotland) Act, 1995, sections 11 (7), 16(1)
<http://www.legislation.gov.uk/ukpga/1995/36>, [10.03.2019]; Criminal Procedure (Scotland), Act,
1995, Art. 50(6), <http://www.legislation.gov.uk/ukpga/1995/46>, [10.03.2019].
170 Doob A.N., Tonry M., Varieties of Youth Justice, “Crime and Justice”, Vol. 31, 2004, 15; Children
(Scotland) Act, 1995, Sections 16 (5, b), 17 (5), <http://www.legislation.gov.uk/ukpga/1995/36>,
[10.03.2019].
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Segnebulad iqna gamotovebuli.171 ZiriTadi samarTlebrivi aqti,
romelsac arasrulwlovanTa marTlmsajulebis sistema efuZneba
aris bavSvebis Sesaxeb 2001 wlis aqti,172 romelmac Caanacvla
sakmaod moZvelebuli 1908 wlis aqti.173 Tumca, 2001 wlis aqti ar
akeTebs araviTar daTqmas arasrulwlovani damnaSavis saukeTeso
interesebis upirveles yovlisa gaTvaliswinebis Taobaze. nacvlad
amisa, aRniSnulia, rom saukeTeso interesebi unda daabalansos
sxva konfliqtSi myofma interesebma,174 rac, magaliTad,
gamoixateba imaSi, rom danaSaulis Camdeni arasrulwlovani
SeiZleba ganridebul iqnes sisxlissamarTlebrivi sistemisagan,
Tu es emsaxureba arasrulwlovnis saukeTeso interesebs da ar
ewinaaRmdegeba msxverplisa da sazogadoebis interesebs.175

amavdroulad, marTalia, kanoni gansazRvravs sasjelis
daniSvnisas keTildReobaze orientirebuli kriteriumebis
gaTvaliswinebis valdebulebas, Tumca saWiroa maTi dabalanseba
danaSaulis msxverplis interesebis samarTliani gaTvaliswinebis
valdebulebiT.176 analogiurad, sisxlis samarTlis kanonic ar
iTvaliswinebs saukeTeso interesebis upiratesad gaTvaliswinebis
SesaZleblobas, aramed avaldebulebs sasamarTlos saTanado
mniSvneloba mianiWos rogorc arasrulwlovnis saukeTeso
interesebs, ise danaSaulis msxverplis interesebsa da
sazogadoebis usafrTxoebas.177 aRniSnulis gaTvaliswinebiT,
bavSvis uflebaTa komiteti irlandiisaTvis Sedgenil periodul
moxsenebaSi yuradRebas amaxvilebs arasrulwlovanTa
marTlmsajulebis sistemis bavSvis uflebaTa konvenciasTan da
sxva saerTaSoriso standartebTan SesabamisobaSi moyvanis
aucileblobaze178 da moiTxovs saukeTeso interesebis
prioritetulobis principis gamoyenebas ganurCevlad yvela
sferoSi.179

rogorc ukve aRiniSna, amerikis SeerTebuli Statebi gaeros
im erTaderT wevr saxelmwifos warmoadgens, romelsac jer kidev

171 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 221; The Constitution of Ireland, 1937, Art. 42A(2,4),
<https://constituteproject.org/constitution/Ireland_2015?lang=en>, [10.03.2019].
172 Seymour M., Ireland, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker,
Nerea Marteache (Eds.), Springer, Switzerland, 2017, 327.
173 Study on Children’s Involvement in Judicial Proceedings: Contextual Overview for the Criminal
Justice Phase – Ireland, European Commission, June 2013, 5.
174 Arthur R., Protecting the Best Interests of the Child: A Comparative Analysis of the Youth Justice
Systems in Ireland, England and Scotland, “International Journal of Children’s Rights”, No.18, Issue 2,
2010, 222.
175Children Act, Ireland, 2001, Section 23 (2),
<http://www.irishstatutebook.ie/eli/2001/act/24/enacted/en/print.html>, [10.03.2019].
176Children Act, Ireland, 2001, Section 96,
<http://www.irishstatutebook.ie/eli/2001/act/24/enacted/en/print.html>, [10.03.2019].
177Criminal Justice Act, Ireland, 2006, Section 136,
<http://www.irishstatutebook.ie/eli/2006/act/26/enacted/en/print>, [10.03.2019].
178 Seymour M., Ireland, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H. Decker,
Nerea Marteache (Eds.), Springer, Switzerland, 2017, 330.
179 Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland, Committee
on the Rights of the Child, CRC/C/IRL/CO/ 3-4, 2016, Para. 29.
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ar mouxdenia bavSvis uflebaTa konvenciis ratificireba.
amavdroulad, swored amerikis SeerTebul StatebSi Caeyara
safuZveli arasrulwlovanTa marTlmsajulebas, romelic
xangrZlivi drois ganmavlobaSi paternalisturi saxelmwifos
ideas emyareboda.180 marTalia, iuvenaluri iusticiis sistema nebas
rTavs kanondamrRvevs iqonios reabilitaciis Sansi, Tumca dasja
garkveul rols TamaSobs aRniSnul sistemaSi.181 dReisaTvis,
amerikaSi gansakuTrebuli yuradReba eTmoba sazogadoebrivi
usafrTxoebis uzrunvelyofas, rac, maT Soris, gamoixateba
arasrulwlovanTa sasamarTlodan iurisdiqciis srulwlovanTa
sasamarTloSi gadacemis meqanizmis arsebobaSi da rac gulisxmobs
arasrulwlovnis, rogorc zrdasrul pirad gasamarTlebis
SesaZleblobas,182 asakis miuxedavad maqsimaluri sasjelis
gamoyenebas.183 aRniSnuli meqanizmi didi mxardaWeriT sargeblobs
sazogadoebaSi184 da misi arsebobis gasamarTlebel ZiriTad
arguments sazogadoebrivi usafrTxoebis daculoba warmoadgens.185

Sesabamisad, amerikelebi danaSaulebriobasTan da
delikvanturobasTan brZolis mizniT, ufro metad sadamsjelo
zomebs aniWeben upiratesobas, vidre sareabilitacios.186

erTmaneTisagan ganasxvaveben gadacemis sam ZiriTad meTods:
samosamarTlo, saprokuroro da sakanonmdeblo.187 samosamarTlo
meTodi gulisxmobs mosamarTlis mier, diskreciis farglebSi,
sakuTari iniciativiT an prokuroris SuamdgomlobiT, saqmis
gadacemis Sesaxeb gadawyvetilebis miRebas Cadenili danaSaulis
simZimisa da recidivis gaTvaliswinebiT. aRniSnuli meTodi
yvelaze metad gavrcelebulia da  gacilebiT didi xnis istoria
gaaCnia zemoaRniSnul or meTodTan SedarebiT da meti

180 Jensen E.L., Jepsen J., Juvenile Law Vilators, Human Rights and the Development of New Juvenile
Justice Systems, Oxford, Portland, 2006, 2; Taylor M., USA, International Handbook of Juvenile Justice,
2nd Edition, Scott H. Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 136; Clarke E. E.,
Disrupting Injustice: Fifty Years Post Miranda and Gault: A Call to Action to Re-examine the Rights of
Children in Conflict with the Law, “South Dakota Law Review”, Vol. 62, No. 3, 2017, 608, 619.
181xerxeuliZe i., probaciis instituti - arasrulwlovan damnaSaveTa
reintegraciis uzrunvelyofis instrumenti (saqarTvelosa da aSS-is
sisxlissamarTlebrivi midgomis SedarebiTi analizi), wignSi: mzia lekveiSvili
– 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis samyaro“, Tbilisi,
2014, 176.
182 Cole F. F., Smith Ch. E., Criminal Justice in America, 6th Edition, Carolyn Henderson Meier (Ed.),
Wadsworth Cengage Learning, Wadsworth, 2011, 442.
183 Kilkelly U., Advancing the Rights of Young People in Juvenile Justice: The Impact of Juvenile Law
Center, “Temple Law Review”, Vol. 88, No. 4, 2016, 636.
184 Steiner B., Hemmens C., Issues Associated with Juvenile Waiver, Handbook of Juvenile Justice:
Theory and Practice, Barbara Sims, Pamela Preston (Eds.), CRC Press, Boca Raton, London, New-York,
2006, 315; Kupchik A., Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts, New-
York University Press, New-York, London, 2006, 18.
185 Hudson D.L., Juvenile Justice, Alan Marzilli (Ed.), Chelsea House Publishers, New-york, 2010, 31.
186 xerxeuliZe i., arasrulwlovanTa danaSauli da misi gamomwvevi mizezebi
iuvenaluri iusticiis sistemebSi, „samarTlis Jurnali“, #2, 2012, 291.
187 Kupchik A., Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts, New-York
University Press, New-York, London, 2006, 17; Hudson D.L., Juvenile Justice, Alan Marzilli (Ed.),
Chelsea House Publishers, New-york, 2010, 31; Steiner B., Hemmens C., Issues Associated with Juvenile
Waiver, in: Handbook of Juvenile Justice: Theory and Practice, Barbara Sims, Pamela Preston (Eds.),
CRC Press, Boca Raton, London, New-York, 2006, 317-318.
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mxardaWeriTac sargeblobs.188 Zaladobrivi danaSaulis zrdis
sapasuxod, sazogadoebam moiTxova ufro mkacri politikis
gatareba, ris Sedegadac, damkvidra arasrulwlovan pirTa
sisxlis samarTlis sasamarTloSi gasamarTlebis mizniT
gadacemis saprokuroro da sakanonmdeblo meTodebi.189

sakanonmdeblo meTodi gulisxmobs kanonmdeblis mier gadacemaze
kontrolis ganxorcielebas Sesabamisi asakisa da danaSaulis
kategoriis gansazRvris meSveobiT, ra drosac arasrulwlovani
avtomaturad eqvemdebareba sisxlis samarTlis sasamarTlos
iurisdiqcias. aRniSnuli gamoricxavs mosamarTlis diskrecias.190

rac Seexeba saprokuroro meTods, am SemTxvevaSi, prokurori
dasaSveobis kriteriumebis safuZvelze, Rebulobs
gadawyvetilebas, romel sasamarTlos gadasces saqme
gansaxilvelad, yovelgvari zedamxedvelobisa da sasamarTlo
kontrolis ganxorcielebis gareSe.191 es meTodi yvelaze matad
sakamaToa, radgan prokurors, romelic tradiciulad ufro metad
dasjazea orientirebuli, vidre reabilitaciaze, aniWebs
mniSvnelovan diskrecias.192 saprokuroro da sakanonmdeblo
meTodebis SemTxvevaSi, Tavad danaSauli da ara damnaSave
gansazRvravs srulwlovanTa sasamarTlosaTvis arasrulwlovnis
gadacemis sakiTxs.193

miuxedavad zemoaRniSnuli msjelobisa, amerikis
arasrulwlovanTa marTlmsajulebis sistemaSi aRiniSneba
arasrulwlovanTa dasjadobis humanizaciisa da sisxlis
samarTlis liberalizaciisken mimarTuli midgomebi. magaliTad,
swored aSS-is samarTlebrivi gamocdilebis gaziarebiT
ganxorcielda saqarTveloSi ganridebisa da mediaciis programis
implementacia.194 Tumca, cxadia, rom aSS-Si, Cadenili danaSaulis

188 Steiner B., Hemmens C., Issues Associated with Juvenile Waiver, in: Handbook of Juvenile Justice:
Theory and Practice, Barbara Sims, Pamela Preston (Eds.), CRC Press, Boca Raton, London, New-York,
2006, 318; Silva L. R., The Best Interest is the Child: A Historical Philosophy for Modern Issues,
“Brigham Young University Journal of Public Law”, Vol. 28, Issue 2, 2014, 430.
189 Blumhardt L., In the Best Interests of the Child: Juvenile Justice or Adult Retribution, “University of
Hawai’i Law Review”, Vol. 23, 2000, 347-348.
190 Kupchik A., Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts, New-York
University Press, New-York, London, 2006, 16; Silva L. R., The Best Interest is the Child: A Historical
Philosophy for Modern Issues, “Brigham Young University Journal of Public Law”, Vol. 28, Issue 2,
2014, 430.
191 Kupchik A., Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts, New-York
University Press, New-York, London, 2006, 16; Silva L. R., The Best Interest is the Child: A Historical
Philosophy for Modern Issues, “Brigham Young University Journal of Public Law”, Vol. 28, Issue 2,
2014, 430.
192 Steiner B., Hemmens C., Issues Associated with Juvenile Waiver, in: Handbook of Juvenile Justice:
Theory and Practice, Barbara Sims, Pamela Preston (Eds.), CRC Press, Boca Raton, London, New-York,
2006, 318.
193 Blumhardt L., In the Best Interests of the Child: Juvenile Justice or Adult Retribution, “University of
Hawai’i Law Review”, Vol. 23, 2000, 342.
194 xerxeuliZe i., arasrulwlovanTa sasjelis gamoyenebis SedarebiTi analizi
aSS-sa da saqarTveloSi, wignSi: arasrulwlovanTa sasjelisa da
aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis problemebi
(statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc. `meridiani“,
Tbilisi, 2011, 235.
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simZimis gaTvaliswinebiT, upiratesi yuradReba eTmoba
sazogadoebis usafrTxoebis uzrunvelyofas arasrulwlovnis
saukeTeso interesebTan SedarebiT, rac SesaZloa ganpirobebuli
iyos sisxlis samarTlis politikis warmarTvaze sazogadoebrivi
azris gavleniT. evropul qveynebSi, maT Soris, gaerTianebul
samefoSi arasrulwlovnebs bevrad naklebad drakonul
sanqciebTan uwevT gamklaveba, vidre amerikis SeerTebul
StatebSi.195 eWvgareSea, rom SeerTebuli Statebi kvlav agrZelebs
arasrulwlovanTaTvis erT-erT Tu ara yvelaze metad
damsjelobiTi reJimis gamoyenebas.196

kanadis arasrulwlovanTa marTlmsajulebis sistemaSi
mniSvnelovani cvlilebebi ganxorcielda dawyebuli 1908 wlidan -
keTildReobis principebze dafuZnebuli kanonmdeblobiT,
damTavrebuli  2003 wliT - sisxlissamarTlebriv principebsa da
proporciulobaze dafuZnebuli kanonis ZalaSi SesvliT.197

dReisaTvis, kanadaSi arasrulwlovanTa marTlmsajulebasTan
dakavSirebul sakiTxebs aregulirebs arasrulwlovanTa
sisxlissamarTlebrivi marTlmsajulebis 2002 wlis aqti,198

romlis preambulac specialur miTiTebas akeTebs bavSvis
uflebaTa konvenciisa da arasrulwlovnis uflebebis
pativiscemaze. konvencia araerTxel yofila gamoyenebuli uzenaesi
sasamarTlos mier da gadamwyveti mniSvneloba miniWebia
zemoaRniSnuli aqtis ganmartebis TvalsazrisiT,199 Tumca
sayuradReboa, rom kanonmdebloba ar iTvaliswinebs
arasrulwlovnis saukeTeso interesebis prioritetulobis
princips, aramed aSkarad gamokveTilia sazogadoebis daculobis
uzrunvelyofis interesi,  Tumca keTildReobaze dafuZnebuli
midgomis meSveobiT. kerZod, sazogadoebis daculoba unda
ganxorcieldes arasrulwlovnisaTvis danaSaulis simZimisa da
pasuxismgeblobis xarisxis proporciuli sasjelis dakisrebiT,
reabilitacia-reintegraciis xelSewyobiTa da arasrulwlovnis
saTanado programebSi CarTulobis meSveobiT danaSaulis
prevenciis uzrunvelyofiT.200 sazogadoebrivi usafrTxoebis
dacvis erT-erT saSualebad aseve miiCneva arasrulwlovanTa
sisxlissamarTlebrivi sistemis srulwlovanTa sistemisagan
gancalkeveba.201 amasTan, kanonmdebloba mizand isaxavs iseTi
samarTliani sasjelis gamoyenebas, romelsac eqneba mniSvnelovani

195 Clarke E. E., Disrupting Injustice: Fifty Years Post Miranda and Gault: A Call to Action to Re-
examine the Rights of Children in Conflict with the Law, “South Dakota Law Review”, Vol. 62, No. 3,
2017, 623.
196 Kilkelly U., Advancing the Rights of Young People in Juvenile Justice: The Impact of Juvenile Law
Center, “Temple Law Review”, Vol. 88, No. 4, 2016, 632.
197 Doob A. N., Sprott J. B., Youth Justice in Canada, “Crime and Justice”, Vol. 31, 2004, 185.
198 Youth Criminal Justice Act, Canada, 2002, <https://laws-lois.justice.gc.ca/eng/acts/y-1.5/>,
[10.03.2019].
199 Bala N., Carrington P. J., Canada, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H.
Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 92.
200 Youth Criminal Justice Act, Canada, 2002, Section 3 (1, a), <https://laws-lois.justice.gc.ca/eng/acts/y-
1.5/>, [10.03.2019].
201 iqve, Section 3 (1, b).
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Sedegebi arasrulwlovnisaTvis da romelic xels Seuwyobs mis
rebilitacia-resocializacias, Sedegad, wvlils Seitans
sazogadoebis grZelvadian daculobaSi. amavdroulad, sasjelis
Sefardebis erT-erT principad ganixileba sasjelis
proporciuloba  Cadenili danaSaulis simZimesTan da
danaSaulisaTvis arasrulwlovnis pasuxismgeblobis xarisxTan.202

aRsaniSnavia, rom 2012 wels usafrTxo quCebisa da
sazogadoebis aqtis203 miRebiT arasrulwlovanTa
sisxlissamarTlebrivi marTlmsajulebis aqtSi ganxorcielda
cvlilebebi, romliTac gamkacrda arasrulwlovnebisadmi midgoma
da ufro metad sadamsjelo xasiaTi miiRo. yovelives
gaTvaliswinebiT, bavSvis uflebaTa komiteti rekomendacias
aZlevs saxelmwifos arasrulwlovanTa marTlmsajulebis sistemis
bavSvis uflebaTa konvenciasTan da sxva saTanado saerTaSoriso
aqtebTan SesabamisobaSi moyvanis Taobaze.204

axal zelandiaSi arasrulwlovanTa marTlmsajulebasTan
dakavSirebuli sakiTxebi mowesrigebulia 1989 wlis bavSvebisa da
axalgazrdebis keTildReobis aqtiT. aRniSnuli aqtis miRebamde
moqmedebda 1974 wlis kanoni, romlis ZiriTadi principi
arasrulwlovnis saukeTeso interesebis prioritetuloba iyo da
calsaxad mianiSnebda keTildReobis modelis upiratesobaze,
Tumca enTuziazmi, rac xsenebul kanons Tan sdevda, male
Seicvala kritikiT, rogorc es bevr qveyanaSi moxda da 1989 wlis
aqtma miznad daisaxa arasrulwlovanTa mier pasuxismgeblobis
sakuTar Tavze aReba.205 ganxorcielebuli cvlilebebis Sedegad,
erTmaneTisagan gaimijna da calke nawilebad Camoyalibda,
arasrulwlovanTa marTlmsajuleba da bavSvTa movla-
mzrunveloba. aRsaniSnavia, rom zemoaRniSnuli aqti erT-erTi
zogadi principis saxiT icnobs arasrulwlovnis keTildReobisa
da misi interesebis prioritetulobas, Tumca im daTqmiT, rom es
principi ar vrceldeba am aqtiT gaTvaliswinebul im Tavebze,
romlebic Seexeba arasrulwlovanTa marTlmsajulebasa da
samarTalwarmoebas arasrulwlovanTa sasamarTloSi.206 swored

202 Youth Criminal Justice Act, Canada, 2002, Section 38(1), 38 (2,c), <https://laws-
lois.justice.gc.ca/eng/acts/y-1.5/>, [10.03.2019]; imerliSvili i., arasrulwlovanTa
uflebebi: saerTaSoriso gamocdileba da saqarTveloSi arsebuli mdgomareoba,
wignSi: adamianis uflebaTa dacva, konstituciuri reforma da samarTlis
uzenaesoba saqarTveloSi (statiaTa krebuli), red. korkelia k., Tbilisi, 2017,
73.
203 Safe Streets and Communities Act (S.C. 2012, c. 1), Canada, <https://laws-
lois.justice.gc.ca/eng/annualstatutes/2012_1/>, [10.03.2019].
204 Concluding Observations on the Combined Third and Fourth Periodic Report of Canada, Adopted by
the Committee at its Sixty-First Session (17 September – 5 October 2012), Committee on the Rights of
the Child, 6 December 2012, Paras. 85-86.
205 Bradley T., Tauri J., Walter R., Demythologising Youth Justice in Aotearoa/New-Zealand, in:
Comparative Youth Justice: Critical Issues, John Muncie, Barry Goldson (Eds.), SAGE Publications,
London, Thousand Oaks, New Delhi, 2006, 82.
206 Children’s and Young People’s Well-being Act 1989, New-Zealand, Art. 6,
<http://www.legislation.govt.nz/act/public/1989/0024/latest/whole.html?search=ts_act%40bill%40regulat
ion%40deemedreg_++Children%E2%80%99s+and+Young+People%E2%80%99s+Well-
being+Act_resel_25_a&p=1#DLM147088>, [10.03.2019].
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amitom, bavSvis uflebaTa komiteti rekomendacias aZlevs
saxelmwifos, uzrunvelyos saukeTeso interesebis prioritetulad
gaTvaliswinebis uflebis saTanadod integrireba da gamoyeneba
ganurCevlad yvela sasamarTlo procedurasa Tu
gadawyvetilebaSi.207 miuxedavad amisa, unda aRiniSnos, rom
arasrulwlovanTa marTlmsajulebis principebi Tavisi SinaarsiT
garkveulwilad orientirebulia arasrulwlovnis keTildReobaze,
magram, amavdroulad, mniSvnelovani yuradReba eTmoba
sazogadoebriv interess. kerZod, kanoni erT-erT principad
aRiarebs alternatiul saSualebaTa arsebobisas arasrulwlovnis
mimarT sisxlissamarTlebrivi procedurebis warmarTvis
dauSveblobas, garda im SemTxvevisa, Tu sajaro interesi
sxvagvarad ar moiTxovs. agreTve mniSvnelovania danaSaulis
Camdeni arasrulwlovnis sazogadoebaSi SenarCunebis principi, im
pirobiT, Tu es SesabamisobaSia sazogadoebrivi usafrTxoebis
uzrunvelyofis interesTan.208 garda amisa, danaSaulebriobis
sapasuxo RonisZiebis gansazRvrisas kanonmdebloba gansakuTrebul
yuradRebas uTmobs mxxverplis interesebsa da mosazrebebs.209

1.4.3 arsebuli praqtikis Sejameba
arasrulwlovnis saukeTeso interesebis prioritetuloba da

keTildReobaze orientirebuli marTlmsajuleba araerTi qveynis
kanonmdeblobisTvis iyo cnobili, Tumca droTa ganmavlobaSi
arsebulma midgomebma garkveuli cvlilebebi ganicada, rasac
zemoT ganxiluli qveynebis magaliTebic adasturebs.
keTildReobis modeli nawilobriv Caanacvla marTlmsajulebis

modelma, rac SesaZloa aixsnas arasrulwlovanTa
marTlmsajulebis TaviseburebiT, romlis erTaderT samiznes
bavSvze mzrunveloba ar warmoadgens da sadac mkveTrad
gamoxatulia marTlmsajulebis sxva interesebi.

yovelive zemoaRniSnuli naTlad warmoaCens
arasrulwlovanTa marTlmsajulebaSi interesTa dapirispirebis
simwvaves da  arasrulwlovnis saukeTeso interesebTan erTad
marTlmsajulebis sxva interesTa aranakleb mniSvnelobas, rac
saukeTeso gamosavlis saxiT, balansis dacvas saWiroebs.
zemoTganxiluli qveynebis kanonmdeblobis analizi cxadyofs, rom
bevr saxelmwifoSi saerTod ar moqmedebs saukeTeso interesebis
prioritetulobis principi arasrulwlovanTa marTlmsajulebaSi,
xolo is saxelmwifoebi, romlebic orinetirebuli arian
arasrulwlovnis keTildReobaze, amavdroulad, gansakuTrebul
yuradRebas uTmoben sazogadoebrivi usafrTxoebis interess da

207 Consideration of Reports Submitted by States Parties Under Article 44 of the Convention, New
Zealand, Committee on the Rights of the Child, CRC/C/NZL/5, 11 January, 2016, Para. 16.
208 Children’s and Young People’s Well-being Act 1989, New-Zealand, Art. 208 (a,d),
<http://www.legislation.govt.nz/act/public/1989/0024/latest/whole.html?search=ts_act%40bill%40regulat
ion%40deemedreg_++Children%E2%80%99s+and+Young+People%E2%80%99s+Well-
being+Act_resel_25_a&p=1#DLM147088>, [10.03.2019].
209 iqve, Art. 208 (g).
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Tavad sakanonmdeblo regulaciebiT uzrunvelyofen
arasrulwlovnisa da sazogadoebis, msxverplis interesebis
dabalansebas.

arsebuli mosazrebiT, arasrulwlovnis saukeTeso
interesebis prioritetuloba, rogorc saxelmZRvanelo principi
naklebi sixSiriT gamoiyeneba arasrulwlovanTa
marTlmsajulebaSi, gansxvavebiT sxva samarTlebrivi
procedurebisgan.210 swored amave mosazrebas aviTarebs evropis
sabWos ministrTa komitetic da yuradRebas amaxvilebs
arasrulwlovnebisadmi srulwlovanTa msgavsad mopyrobis
TvalsazrisiT evrosabWos wevr qveynebSi SemaSfoTebeli
tendenciis arsebobis Sesaxeb.211 aRniSnuls zemoTganxiluli
qveynebis praqtikac adasturebs. marTalia, adamianis uflebaTa
saerTaSoriso instrumentTa Soris bavSvis uflebaTa konvencia
yvelaze metad ratificirebadi aqtia,212 magram rogorc Cans,
amavdroulad, yvelaze metad xdeba misi ugulebelyofa,
gansakuTrebiT arasrulwlovanTa marTlmsajulebaSi.213 konvencia
awesebs globalur standarts da axdens im cxadi faqtis
ignorirebas, rom msoflios masStabiT bavSvobis sxvadasxva gageba
arsebobs.214 gasaziarebelia iuridiul literaturaSi gamoTqmuli
mosazreba, rom „arasrulwlovanTa samarTlis“ Seqmna Zalian
rTuli procesia, vinaidan igi bavSvebTan aris dakavSirebuli da
am mxriv, TiToeul qveyanas Tavisi problemebi axasiaTebs,215 rac
aisaxeba kidec sxvadasxva qveynebis kanonmdeblobasa da
sisxlissamarTlebriv politikaze. miuxedavad imisa, rom
arasrulwlovnis saukeTeso interesebis prioritetulobas
saqarTvelos kanonmdeblobaSi 2015 wlamde arsebobis istoria ar
gaaCnia da ufro metic, arasrulwlovanTa mimarT mkacri sasjelis
gamoyeneba da am gziT danaSaulebrivi mentalitetis Secvla
sazogadoebis simSvidis uzrunvelmyofi iyo,216 dReisaTvis,
saqarTveloSi msoflios masStabiT erT-erTi yvelaze progresuli
arasrulwlovanTa marTlmsajulebis sistema moqmedebs da
SeiZleba iTqvas, rom TiTqmis srulad pasuxobs bavSvis uflebaTa

210 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 55.
211 Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice,
Explanatory Memorandum, Adopted by the Committee of Ministers of the Council of Europe, Council of
Europe Publishing, 17 November, 2010, III, B, 38.
212 Awan N. S., Balancing a Child’s Right to Be Heard with Protective Measures Undertaken in “The Best
Interests of the Child”: Does the International Criminal Court Get it Right?, “Children's Legal Rights
Journal“, Vol. 35, Issue 6, 2015, 99.
213 Goldson B., Muncie J., Towards a Global “Child Friendly“ Juvenile Justice?, “International Journal of
Law”, “Crime and Justice”, Vol. 40, Issue 1, 2012, 51.
214 Freeman M., The Value and Values of Children’s Rights, in: The Human Rights of Children from
Visions to Implementation, Antonella Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited,
Swansea University, Wales, UK, 2011, 27.
215 ivaniZe m., arasrulwlovani da misi saukeTeso interesebi, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.

`meridiani“, Tbilisi, 2017, 39.
216 gvenetaZe n., kvaWaZe m., wiklauri-lamixi e., gabunia m., arasrulwlovanTa
marTlmsajuleba: ganrideba da mediacia, gamomc. „universali“, Tbilisi, 2012, 71.
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konvenciis ZiriTad suliskveTebas, maT Soris, saukeTeso
interesebis prioritetulad gaTvaliswinebis konteqstSi. bavSvis
uflebaTa komiteti Tavis daskvniT mosazrebaSi miesalmeba
saukeTeso interesebis prioritetulobis principis
arasrulwlovanTa marTlmsajulebis kodeqsSi asaxvas, Tumca,
amavdroulad, iZleva saxelmwifos mier Zalisxmevis gaZlierebis
rekomendacias, raTa uzrunvelyofil iqnes principis saTanadod
integrireba, interpretireba da gamoyeneba yvela sakanonmdeblo,
administraciul da sasamarTlo proceduraSi. am TvalsazrisiT,
komiteti mouwodebs saqarTvelos Sesabamisi procedurebis
ganxorcielebisa da kriteriumebis ganviTarebisaken, raTa yvela
saTanado piri uzrunvelyos saukeTeso interesebis gansasazRrad
da upiratesobis misaniWeblad saWiro miTiTebebiT.217

217 Concluding Observations on the Fourth Periodic Report of Georgia, Committee on the Rights of the
Child, CRC/C/GEO/CO/4, 9 March 2017, Para. 16.
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Tavi II. arasrulwlovnis saukeTeso interesebis
prioritetulobis principis zogadi analizi

arasrulwlovnis saukeTeso interesebis prioritetulobis
principis ganmtkicebis yvelaze myar garantias  warmoadgens
bavSvis uflebaTa konvenciis me-3 muxli, romlis saboloo saxiT
Camoyalibebas TiTqmis 11 weli dasWirda.218 Sesabamisad,
mniSvnelovania, swored konvenciis WrilSi warmoCindes principis
samarTlebrivi analizi.

1978 wels poloneTis mier SemuSavebul iqna bavSvis
uflebaTa konvenciis proeqti, romlis me-2 muxli iTvaliswinebda
saukeTeso interesebis prioritetulobis princips Semdegi saxiT:
`bavSvs ufleba aqvs uzrunvelyofil iqnes saTanado dacviT,
mieces kanonieri da sxva saSualebebi ganviTardes fizikurad,
gonebrivad, moralurad, sulierad da socialurad jansaRi da
normaluri gziT misi Tavisuflebisa da Rirsebis Sesabamis
garemoSi. aRniSnuli mizniT kanonTa miRebis procesSi mxolod
arasrulwlovnis saukeTeso interesebi unda iqnes
gaTvaliswinebuli“.219 principis amgvari formulireba efuZneboda
1959 wlis deklaracias da maSasadame, asaxavda am ukanasknelis
mier damkvidrebul saukeTeso interesebis prioritetulobis
principis moqmedebis SezRudul perspeqtivas.220 proeqtis am saxiT
formulirebaze saxelmwifoTa warmomadgenlebis mier gamoiTqva
araerTi SeniSnva Tu komentari da Sedegad, 1979 wels samuSao
jgufs waredgina ganaxlebuli versia konvenciis me-3 muxlis
saxiT: `bavSvebis mimarT yvela moqmedebaSi, imis miuxedavad
mimarTaven mas misi mSoblebi, mzrunvelebi, socialuri an
saxelmwifo instituciebi, sasamarTloebi Tu administraciuli
organoebi, gaTvaliswinebul unda iqnes mxolod bavSvis saukeTeso
interesebi“. Tumca, arc aRniSnuli formulireba aRmoCnda yvela
saxelmwifosaTvis misaRebi da teqstis pirveli mosmenisas (1979-
1988 wlebSi) araerTi qveynis delegaciam gamoTqva SeniSvna, maT
Soris, amerikis SeerTebulma Statebma da avstraliam, romlebmac
1981 wels gamarTul samuSao jgufis Sexvedraze waradgines
alternatiuli proeqtebi. 1988-1989 wlebSi gaimarTa meore mosmena
da sabolood, xangrZlivi ganxilvisas miRweuli konsensusis
Sedegad, konvenciis me-3 muxlis teqsti miRebul iqna im saxiT, ra
saxiTac dRes arsebobs:221 `bavSvebis mimarT yvela moqmedebaSi imis

218 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 44.
219 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 335.
220 Cantwell N., Are “Best Interests” A Pillar or a Problem for Implementing the Human Rights of
Children?, in: The United Nations Convention on the Rights of the Child: Taking Stock After 25 Years
and Looking Ahead, Ton Liefaard, Julia Sloth-Nielsen (Eds.), Brill Nijhoff, Leiden, Boston, 2017, 63.
221 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 335-348; Freeman M., A Commentary
on the United Nations Convention on the Rights of the Child, Article 3, Best Interests of the Child, André
Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke Verheyde (Eds.),
Martinus Nijhoff Publishers, Leiden, Boston, 2007, 44.
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miuxedavad, mimarTaven mas socialuri uzrunvelyofis sakiTxebze
momuSave saxelmwifo Tu kerZo dawesebulebebi, sasamarTloebi,
administraciuli Tu sakanonmdeblo organoebi, upirvelesi
yuradReba eTmoba bavSvis saukeTeso interesebis uzrunvelyofas“.

2.1 saukeTeso interesis cneba

2.1.1 saukeTeso interesisa da keTildReobis cnebebis
urTierTgamijvna

termini `saukeTeso interesebi“ farTo gagebiT aRwers
arasrulwlovnis keTildReobas.222 swored keTildReoba gaxlavT
saukeTeso interesebis tradiciuli gageba.223 erTi SexedviT,
saukeTeso interesebi da keTildReoba identuri cnebebia, vinaidan
orive maTgani arasrulwlovans gansakuTrebuli saWiroebebis
mqone subieqtad ganixilavs, romelsac saxelmwifos mxridan
Sesabamisi zrunva da daxmareba esaWiroeba. miuxedavad amisa,
aRsaniSnavia, rom bavSvis uflebaTa konvenciis me-3 muxlis me-2
punqti nacvlad saukeTeso interesisa, yuradRebas amaxvilebs
keTildReobis cnebaze, rac mianiSnebs mis gansxvavebul
mniSvnelobaze. kerZod, keTildReoba aris Sedegi, romelic unda
iqnes miRweuli da ara gadawyvetilebis misaRebad saWiro
kriteriumi.224

saukeTeso interesisa da keTildReobis cnebebs Soris bevri
saerTo niSnis arsebobis miuxedavad, ikveTeba ramdenime
mniSvnelovani ganmasxvavebeli faqtoric. kerZod, saukeTeso
interesis cnebisagan gansxvavebiT, keTildReobis cneba
arasrulwlovnis uflebebs ar aniWebs aranair mniSvnelobas. mas
mxolod paternalisturi, dacviTi funqcia gaaCnia da Sesabamisi
piris mier gadawyvetilebebi miiReba damoukideblad, bavSvis
yovelgvari monawileobis gareSe, maSin rodesac saukeTeso
interesebi metad orientirebulia bavSvis uflebebze da
ganimarteba, rogorc arasrulwlovnis ufleba, principi da
saproceso norma.225 Semdegi ganmasxvavebeli niSani mdgomareobs

222 UNHCR Guidelines on Determining the Best Interests of the Child, United Nations High
Commissioner for Refugees, Geneva, May, 2008, 14; UNHCR Guideleines on Formal Determination of
the Best Interests of the Child, United Nations High Commissioner for Refugees, May, 2006, 6; Parker
S., The Best Interests of the Child – Principles and Problems, “International Journal of Law and Family”,
Vol. 8, Issue 1, 1994, 26; Field Handbook for the Implementation of UNHCR BID Guidelines, United
Nations High Commissioner for Refugees, 2011, 3.
223 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 20.
224 Sutherland E. E., Article 3 of the United Nations Convention on the Rights of the Child: The
Challenges of Vagueness and Priorities, in: Implementing Article 3 of the United Nations Convention on
the Rights of the Child: Best Interests, Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne
Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 23.
225 Khazova O., Interpreting and Applying the Best Interests of the Child: The Main Challenges, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 28; Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights
Perspective on Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London,
2013, 21.



53

diskreciuli uflebamosilebis ganxorcielebis farglebSi.
kerZod, keTildReobis cneba gulisxmobs gadawyvetilebis mimRebi
piris SeuzRudav, farTo diskrecias bavSvis uflebebis
mxedvelobaSi miRebis valdebulebiT SezRudvis gareSe.226 garda
amisa, keTildReobis testi, saukeTeso interesis testisgan
gansxvavebiT, ar avaldebulebs Sesabamis pirs, miiRos bavSvis
interesebisaTvis saukeTeso gadawyvetileba. Sesabamisad,
gadawyvetileba, romelic keTildReobis gaTvaliswinebiT miiReba,
ar niSnavs, rom aris erTaderTi saukeTeso  arCevani.227 da bolos,
dReisaTvis saukeTeso interesebis cneba ufro farTod
gamoyenebadia, vidre arasrulwlovnis keTildReoba, romelsac
SezRuduli gamoyenebis farglebi gaaCnda.228

amrigad, zemoaRniSnul ganmasxvevebel niSanTa mxedvelobaSi
miRebis paralelurad, SeiZleba iTqvas, rom saukeTeso interesis
cneba warmoadgens keTildReobis cnebis Tanamedrove gagebas.
gasaTvaliswinebelia, rom xSirad saukeTeso interesis cneba
gaigivebulia bavSvis WeSmariti interesis cnebasTan. am
ukanasknels jer kidev arasrulwlovanTa marTlmsajulebis
kodeqsis miRebamde iTvaliswinebda araerTi samarTlebrivi aqti229

da kvlav gamoiyeneba iuridiul literaturasa Tu sasamarTlo
praqtikaSi, rogorc saukeTeso interesis cnebis sinonimi.

2.1.2 saukeTeso interesis cnebis ganusazRvreloba
miuxedavad saukeTeso interesebis prioritetulobis

principis sayovelTao aRiarebisa, saukeTeso interesebis cnebis
gansazRvra kvlav problemur sakiTxad rCeba.230 igi warmoadgens
bavSvis uflebaTa konvenciis erT-erT yvelaze metad arasworad
gagebul cnebas, ris gamoc bavSvis uflebaTa komitets xSirad
gamouTqvams wuxili Tavis moxsenebebSi.231 saukeTeso interesis
cnebis gansazRvris pirveli mcdeloba poloneTis mier

226 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 21.
227 Elliston S., The Best Interests of the Child in Healthcare, Sheila M.A. Mclean (Ed.), Routledge
Cavendish Publishing, London, New-York, 2007, 14; Holm S., Edgar A., Best interest: A Philosophical
Critique, “Health Care Analysis Journal”, Vol. 16, issue 3, 2008, 198.
228 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 21.
229 ix. mag.: „zogadi ganaTlebis Sesaxeb“ saqarTvelos kanoni, me-11 muxlis me-4
punqti, 487 muxlis pirveli punqti; „arasrulwlovanTa danaSaulis prevenciis
strategiis damtkicebis Sesaxeb“ saqarTvelos prezidentis 2012 wlis 22 martis
#235 brZanebulebiT damtkicebuli „arasrulwlovanTa danaSaulis prevenciis
strategia“; „sisxlis samarTlis politikis saxelmZRvanelo principebis zogadi
nawilis damtkicebis Sesaxeb“ saqarTvelos iusticiis ministris 2010 wlis 8
oqtombris #181 brZanebiT damtkicebuli „sisxlis samarTlis politikis
saxelmZRvanelo principebi”.
230 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child“: Meaning, History and its
Place Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 324.
231 Ghiletchi V., The Best Interests of the Child in Removal Decisions – A Parliamentary Perspective, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016,122.
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SemuSavebul konvenciis proeqtis Tavdapirvel, 1978 wlis versiaSi
dafiqsirda, sadac aRniSnuli iyo, rom saukeTeso interesebi
gulisxmobda bavSvis fizikur, gonebriv, sulier, moralur da

socialur ganviTarebas.232 SemoTavazebuli definicia cxare
diskusiis sagani gaxda saxelmwifoTa delegaciebs Soris.233

Sedegad, teqstis redaqciidan amoRebul iqna saukeTeso
interesebis ganmarteba.234 amrigad, bavSvis uflebaTa konvencia ar
gvTavazobs arasrulwlovnis saukeTeso interesebis definicias da
arc misi gansazRvris konkretul faqtorebze miuTiTebs, rac
ganapiroba teqstis SemuSavebis procesSi sakmaod bevri
saxelmwifos CarTulobam da erTian cnebaze konsensusis miRwevis
SeuZleblobam; saukeTeso interesebis gansazRvris sirTuleebma
gansakuTrebiT maSin, rodesac sakiTxi jer kidev Seswavlis sagans
warmoadgenda; aseve sxvadasxva kulturuli Tu religiuri
tradiciebis mxedvelobaSi miRebis mizanSewonilobam, ris gamoc
sakiTxi Riad iqna datovebuli da saxelmwifoebs miecaT
interpretirebis SesaZlebloba.235 amis Semdeg, araerT gamoCenil
mecniers hqonia saukeTeso interesebis gansazRvrisa Tu mis
gansasazRvrad saTanado faqtorTa SemuSavebis mcdeloba, Tumca
uSedegod. veravin SeZlo erTi yovlismomcveli cnebis
Camoyalibeba, romelic gamosadegi iqneboda nebismier situaciaSi,
yovelgavari gamonaklisebis gareSe.236 2013 wels #14 zogadi
komentaris miRebiTa da, Sesabamisad, saukeTeso interesebis
prioritetulobis principis sammagi bunebis - ufleba,
fundamenturi principi da proceduruli wesi - warmoCeniT bavSvis
uflebaTa komiteti Seecada Seemcirebina saukeTeso interesebis
testTan dakavSirebuli bundovaneba237 da xorci Seesxa saukeTeso
interesis cnebisTvis, risTvisac komitets bavSvis uflebaTa
konvenciis miRebidan oc welze meti dasWirda, rac sakiTxis
eqstraordinaluri sirTuliT aixsneba.238

232 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 335.
233 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 50; Legislative
History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations High
Commissioner for Human Rights, New York, Geneva, 2007, 336.
234 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 337-338.
235 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 23.
236 Khazova O., Interpreting and Applying the Best Interests of the Child: The Main Challenges, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 27.
237 Sutherland E. E., Article 3 of the United Nations Convention on the Rights of the Child: The
Challenges of Vagueness and Priorities, in: Implementing Article 3 of the United Nations Convention on
the Rights of the Child: Best Interests, Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne
Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 22.
238 Khazova O., Interpreting and Applying the Best Interests of the Child: The Main Challenges, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 28.
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iseve rogorc Rirebulebebi da socialuri normebi ar aris
yvelgan erTnairi, swored asea saukeTeso interesis cnebis
gagebac.239 saukeTeso interesebi gansxvavebulad ganimarteboda
sxvadasxva sazogadoebis mier sxvadasxva epoqaSi.240 misi
ganmarteba mWidro kavSirSia kulturasTan da gansxvavebuli
kulturis mqone sazogadoebas arasrulwlovnis saukeTeso
interesebis gansxvavebuli aRqma gaaCnia,241 rac dRemde diskusiis
sagans warmoadgens.242 saukeTeso interesis cneba damokidebulia
drosa da sivrceze. igi emyareba konkretuli drois periodSi
arsebul mcnierul codnas bavSvis statusis Sesaxeb da
konkretul periodSi gabatonebul Teoriebs. misi damokidebuleba
sivrceze gulisxmobs konkretul qveyanaSi arsebuli standartebis
gavlenas.243 amrigad, saukeTeso interesis cneba evoluciuri,
ganviTarebadi xasiaTisaa.244

saukeTeso interesebis testis ganxorcieleba rTulia mkafio
saxelmZRvanelo miTiTebebis gareSe. zog qveyanaSi kanonmdebelma
gansazRvra saukeTeso interesebis Sesafaseblad mosamarTlisa da
sxva Sesabamis pirTa mier mxedvelobaSi misaRebi
garemoebebi/elementebi.245 amis magaliTad SeiZleba moviyvanoT
inglisisa246 da espaneTis247 kanonmdebloba. aRsaniSnavia, rom
zogierT qveyanaSi, saukeTeso interesebis gansasazRvrad
precedentuli samarTlis meSveobiT Camoyalibda gaidlainebi. Ees
yovelive warmoadgens bavSvis WeSmariti interesis Sesaxeb mcdari
warmodgenis Seqmnis Tavidan acilebis mcdelobas da awesebs
zRvrul niSnulebs gansakuTrebiT delikatur gzaze.248

evrokavSiris wevr saxelmwifoTa erT mesamedSi ar arsebobs arc

239 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child”: Meaning, History and its
Place Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 324.
240 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 27.
241 iqve, 33.
242 Saudamini S., Child Rights and Transnational Justice, in: Children and Transnational Justice: Truth-
telling, Accountability and Reconcilation, Sharanjeet Rarmar, Mindy Jane Roseman, Saudamini Siegrist,
Theo Sowa (Eds.), UNICEF, 2010, 17.
243 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 493.
244 iqve.
245 Khazova O., Interpreting and Applying the Best Interests of the Child: The Main Challenges, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 28.
246 Children Act, 1989, Section 1,< https://www.legislation.gov.uk/ukpga/1989/41>, [10.03.2019];
Children’s Involvement in Criminal, Civil and Administrative Judicial Proceedings in 28 Member States
of the EU, Policy Brief, European Union, European Commission, Directorate-General for Justice and
Consumers, 2015, 23; Williams J., England and Wales, in: Litigating the Rights of the Child: The UN
Convention on the Rights of the Child in Domestic and International Jurisprudence, Ton Liefaard, Jaap E.
Doek (Ed.), Springer, New-York, London, 2015, 58-59.
247 Organic Law 1/1996, of January 15, On the Legal Protection of the Minor, Partial Modification of the
Civil Code and the Law of Civil Prosecution, Spain, 1996, Art.
2.<https://www.boe.es/buscar/act.php?id=BOE-A-1996-1069>, [10.03.2019].
248 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 113.
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kanonmdeblobiT dadgenili kriteriumebi da arc saxelmZRvanelo
miTiTebebi. mag. SvedeTis mTavrobam Segnebulad uari Tqva amgvari
kriteriumebis arsebobaze, raTa sasamarTloebs ufro meti
moqniloba da diskrecia hqonodaT saukeTeso interesis yovel
individualur SemTxvevaSi gansasazRvrad.249 gasakviri ar unda
iyos rom im garemoebebis kompleqsuroba da mravalferovneba,
romlebSic arasrulwlovnebi gardatexis asakis gamo imyofebian
da romlebSic maT uwevT cxovreba, moiTxovs gadawyvetilebis
misaRebad moqnili standartis arsebobas, xolo moqniloba, Tavis
mxriv, swored ganusazRvrelobis garkveul xarisxs ukavSirdeba.250

aRsaniSnavia, rom saqarTvelos kanoni „bavSvis uflebaTa kodeqsi“
iTvaliswinebs bavSvis saukeTeso interesis gansasazRvrad
mxedvelobaSi misaReb garemoebebs, amasTan, adgens kriteriumebs,
romelTa mixedviTac unda ganxorcieldes saukeTeso interesebis
Sefaseba da gansazRvra,251 rac dadebiTad unda Sefasdes, Tumca
mniSvnelovania, msgavs regulacias iTvaliswinebdes
arasrulwlovanTa marTlmsajulebis kodeqsic, arasrulwlovanTa
marTlmsajulebis specifikis mxedvelobaSi miRebiT. damatebiTi
kriteriumebis arseboba gansakuTrebiT Rirebuli unda iyos
qarTul kanonmdeblobaSi saukeTeso interesebis testis
inovaciurobis gaTvaliswinebiT.

arasrulwlovanTa marTlmsajulebaSi saukeTeso interesis
zogadi ganmarteba gulisxmobs sisxlis samarTlis tradiciuli
miznebis, dasjisa da samagieros mizRvis Canacvlebas
reabilitaciisa da aRdgeniTi marTlmsajulebis miznebiT,
sazogadoebriv usafrTxoebaze yuradRebis gamaxvilebis
paralelurad.252 Sesabamisad, saukeTeso interesebis testi
moiTxovs, rom marTlmsajulebis sistemam ar gamoiyenos
damsjelobiTi RonisZiebebi da xeli Seuwyos danaSaulis Camdeni
bavSvebis reintegracias.253 garda amisa, bavSvis uflebaTa
konvenciis me-40 muxlis me-4 punqti ganixilavs ra bavSvis
keTildReobis xelSewyobas arasrulwlovanTa marTlmajulebis

249 Children’s Involvement in Criminal, Civil and Administrative Judicial Proceedings in 28 Member
States of the EU, Policy Brief, European Union, European Commission, Directorate-General for Justice
and Consumers, 2015, 22-23.
250 Sutherland E. E., Article 3 of the United Nations Convention on the Rights of the Child: The
Challenges of Vagueness and Priorities, in: Implementing Article 3 of the United Nations Convention on
the Rights of the Child: Best Interests, Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne
Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 22.
251 ix. saqarTvelos kanoni `bavSvis uflebaTa kodeqsi“, me-5 muxlis me-2, me-5
nawilebi.
252 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 10.
253 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 5; hamiltoni q.,
arasrulwlovanTa marTlmsajulebis sakanonmdeblo reformis saxelmZRvanelo
miTiTebebi, bavSvTa samarTlebrivi centri da gaeros bavSvTa fondi, bavSvTa
dacvis ganyofileba, niu-iorki, 2011, 34.
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upirveles miznad,254 masSi moiazrebs amave muxlis pirveli
punqtiT gaTvaliswinebul, kanonTan konfliqtSi myofi
arasrulwlovnisadmi iseT mopyobas, romelic xels uwyobs bavSvis
Rirsebis da pirovnuli mniSvnelobis grZnobis gaviTarebas,
adamianis uflebebisa da sxvaTa ZiriTadi Tavisuflebebisadmi
pativiscemis ganmtkicebas, reintegraciasa da sazogadoebaSi
sasargeblo rolis Sesrulebas.255

aRsaniSnavia, rom saqarTvelos arasrulwlovanTa
marTlmsajulebis kodeqsis me-3 muxlis me-4 nawili gvTavazobs
saukeTeso interesebis cnebis zogad, saorientacio ganmartebas,
rac, amavdroulad, ar aris amomwuravi xasiaTis. Sesabamisad,
konkretul SemTxvevaSi, saukeTeso interesis gansazRvra kvlav
problemur sakiTxad rCeba. ra Tqma unda, kanonmdebloba ver
daadgens saukeTeso interesis universalur cnebas, romelic
yovel individualur SemTxvevaSi gamoyenebadi iqneba. TiTqmis
yvela sakanonmdeblo cneba, garda cifrebisa da TariRebisa, met-
naklebad mravalmniSvnelovani da, Sesabamisad, SefasebiTi
SeiZleba iyos.256 zogierT avtorTa mosazrebiT, zusti cnebis
gansazRvra rekomendirebulic ki ar aris, raTa principma
SeinarCunos Tavisi moqniloba,257 Tumca mniSvnelovania,
kanonmdeblobiT ganisazRvros gadawyvetilebis misaRebad
sakmarisi miTiTebebi, ris Sesaxebac yuradReba gamaxvilebulia
aseve `kanonTan konfliqtSi myof arasrulwlovanTa
marTlmsajulebis Sesaxeb“ modaluri kanonis komentarSic.258

2.1.3 saukeTeso interesis testis kritika
saukeTeso interesis testi an rogorc es zogierT erovnul

kanonmdeblobaSia cnobili - keTildReobis testi, jer kidev
karga xniT adre, vidre poloneTis mTavroba bavSvis uflebaTa
konvenciis proeqtis SemuSavebaze ifiqrebda, mwvave kritikis qveS
moeqca.259 kritikis erT-erT mTavar mizezad saukeTeso interesis
cnebis bundovaneba, subieqtivizmi, zogadi xasiaTi, abstraqtuloba,

254 Van Bueren G., A Commentary on the United Nations Convention on the Rights of the Child, Article
40 (Child Criminal Justice), André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2006, 11.
255 iqve, 12.
256 gvenetaZe n., turava m., sisxlis samarTlis saqmeebze gadawyvetilebaTa miRebis
meTodika, red. ZiZiguri n., saqarTvelos mosamarTleTa asociacia, Tbilisi, 2005,
14.
257 Jensdottir R., The Concept of the Child’s Best Interests in the Work of the Council of Europe, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Council of Europe, Milka
Sormunen (Ed.), 2016, 85.
258 Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Art. 13 (2),
Commentary, 70.
259 Sutherland E. E., Article 3 of the United Nations Convention on the Rights of the Child: The
Challenges of Vagueness and Priorities, in: Implementing Article 3 of the United Nations Convention on
the Rights of the Child: Best Interests, Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne
Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 22.
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ganusazRvreloba da araprognozirebadoba ganixileba.260 Tumca,
isic gasaTvaliswinebelia, rom bevrad martivia principis
gakritikeba, vidre alternativis SeTavazeba.261

rogorc aRniSnulia, ganusazRvrelobis problema
mdgomareobs imaSi, rom SeuZlebelia udavod vamtkicoT, ra aris
arasrulwlovnis saukeTeso interesi da SevTanxmdeT konkretul
Rirebulebebze. saukeTeso interesis cneba spekulaciuria da
moiTxovs alternativaTa Soris mkacrad individualizebuli
arCevanis gakeTebas.262 gadawyvetilebis mimReb pirs SeuZlia
amtkicos, rom arasrulwlovnis saukeTeso interesebis Sesabamisad
imoqmeda, Tumca realurad mxolod sakuTar Rirebulebebs
daeyrdno,263 rac cnebisaTvis damaxasiaTebeli subieqtivizmiTaa
ganpirobebuli. es ukanaskneli SeiZleba iyos rogorc koleqtiuri,
ise personaluri. koleqtiuri subieqtivizmi ukavSirdeba drois
konkretul periodSi, konkretuli sazogadoebis mier saukeTeso
interesebis aRqmas, xolo personaluri anu individualuri
subieqtivizmi, Tavis mxriv, moicavs sam ganzomilebas:
arasrulwlovnis kanonier warmomadgenelTa subieqturoba, Tavad
arasrulwlovnis subieqturoba da bolos, gadawyvetilebis
mimRebi piris, mosamarTlis subieqturoba.264

garda zemoaRniSnulisa, kritikosTa ganmartebiT, saukeTeso
interesis cnebis gansazRvrulobis nakleboba warmoadgens
problemas ara marto im pirebisaTvis, visac saboloo
gadawyvetileba miemarTeba aramed safrTxes uqmnis kanonis
uzenaesobasa da zogadad, saxelmwifosa da sasamarTlos

260 Kilkelly U., The Best Interests of the Child: A Gateway to Children’s Rights? In: Implementing Article
3 of the United Nations Convention on the Rights of the Child: Best Interests, Welfare and Well-being,
Elaine E. Sutherland, Lesley-Anne Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 51;
Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s Rights
and Cultural Values, UNICEF, Innocenti Studies,1996, 2; Jensdottir R., The Concept of the Child’s Best
Interests in the Work of the Council of Europe, in: The Best Interests of the Child – A Dialogue Between
Theory and Practice, Council of Europe, Milka Sormunen (Ed.), 2016, 81; Herring J., Farewell Welfare?
“Journal of Social Welfare and Family Law”, Vol. 27, No. 2, 2005, 160; Reece H., The Paramountcy
Principle: Consensus or Construct? “Current Legal Problems Journal”, Vol. 49, Issue 1, 1996, 271;
Freeman M. D. A., Upholding the Dignity and Best Interest of Children: International Law and the
Corporal Punishment of Children, “Law and Contemporary Problems“, Vol. 7, No. 2, 2010, 216;
SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 110.
261 Eekelaar J., Beyond the Welfare Principle, “Child and Family Law Quarterly”, Vol. 14, No. 3, 2002,
237.
262 Thomas N., O’Kane C., When Children’s Wishes and Feelings Clash with their “Best Interests”, “The
International Journal of Children’s Rights”, Vol. 6, Issue 2, 1998, 138; Archard D., Children, Adults, Best
Interests and Rights, “Medical Law International”, Vol. 13, Issue 1, 2013, 57-58; Skivenes M., Judging
the Child’s Best Interests: Rational Reasoning or Subjective Presumptions?, “Acta Sociologica”, Vol. 53,
Issue 4, 2010, 340; Elliston S., The Best Interests of the Child in Healthcare, Sheila M.A. Mclean (Ed.),
Routledge Cavendish Publishing, London, New-York, 2007,14.
263 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 29.
264 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 494.
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legitimacias.265 amasTan, SesaZloa uaryofiTi gavlena iqonios
bavSvis uflebebze da gamoyenebul  iqnes saxelmwifosaTvis
sasargeblo gadawyvetilebebis misaRebad.266 kerZod, warsulSi
saukeTeso interesebis cneba xSirad gamoiyeneboda iseTi
farTomasStabiani qmedebebis gasamarTleblad, romlebic dRes
adamianis uflebaTa uxeS darRvevad kvalificirdeba. rogorc
aRniSnulia, dResac ki, zogjer warmatebiT, zogjer
warumateblad, arsebobs saukeTeso interesebis cnebis moxmobis
mcdelobebi bavSvis uflebebTan winaaRmdegobaSi myofi
iniciativebis gasamarTleblad.267 magaliTad, bavSvis uflebaTa
komiteti yuradRebas amaxvilebs zogierTi qveynis mTavrobis
warmomadgenlis poziciaze, rom `gonivruli“ doniT fizikuri
sasjelis gamoyeneba SesaZloa gamarTlebul iqnes
arasrulwlovnis saukeTeso interesiT.268 aRsaniSnavia, rom
zogierTi avtori saukeTeso interesebis ganusazRvrelobas
principis rogorc sust, ise Zlier mxared afasebs, vinaidan garda
uaryofiTi aspeqtebisa, iZleva moqnil da individualur
saWiroebebze morgebuli Sedegis miRwevis SesaZleblobas.269

zemoaRniSnuli kritika, ra Tqma unda, ar aris usafuZvlo da
mxedvelobaSia misaRebi, Tumca pasuxi kiTxvaze, ramdenad
realuria dasaxelebuli safrTxeebi da ramdenad iZleva
saukeTeso interesebis priorotetulobis principi
arasrulwlovnisaTvis saziano SedegTa dadgomis SesaZleblobas,
gaecema naSromis meoTxe TavSi saukeTeso interesebis gansazRvris
sakiTxze msjelobis konteqstSi.

2.2 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis roli

saukeTeso interesebis prioritetulobis principis bavSvis
uflebaTa konvenciis me-3 muxlis pirvelive puntqSi ganTavseba
gansakuTrebul mniSvneblobas sZens mas da gaaCnia e.w. `qolga
principis“ daniSnuleba, Tumca es sakmarisad ver warmoaCens
konvenciis mier misTvis miniWebul rols.270 zogierTi avtoris
mier principi patara daTvis Tanavarskvlavedis yvelaze kaSkaSa

265 Skivenes M., Judging the Child’s Best Interests: Rational Reasoning or Subjective Presumptions?,
“Acta Sociologica”, Vol. 53, Issue 4, 2010, 339-340.
266 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 495.
267 Cantwell N., Are “Best Interests” A Pillar or a Problem for Implementing the Human Rights of
Children?, in: The United Nations Convention on the Rights of the Child: Taking Stock After 25 Years
and Looking Ahead, Ton Liefaard, Julia Sloth-Nielsen (Eds.), Brill Nijhoff, Leiden, Boston, 2017, 65;
Lansdown G., Best Interests of the Child and the Right to Be Heard, in: The Best Interests of the Child –
A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 31.
268 General Comment No. 8, “The Right of the Child to Protection from Corporal Punishment and Other
Cruel or Degrading Forms of Punishment (Arts. 19; 28, Para. 2; and 37, inter alia)”, UN Committee on
the Rights of the Child, Forty-second Session (15 May-2 June), CRC/C/GC/8, 2 March, 2007, Para. 26.
269 Herring J., Farewell Welfare? “Journal of Social Welfare and Family Law”, Vol. 27, No. 2, 2005, 169.
270 Alston Ph., The Best Interests Principle: Towards a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1,1994, 15.
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CrdiloeTis varskvlavTanac ki aris Sedarebuli, radgan
saukeTeso interesebis prioritetulobas samarTlebriv sivrceSi
igive daniSnuleba gaaCnia, rac caze CrdiloeTis varskvlavs.271

mniSvnelovania, yuradReba gamaxvildes saukeTeso interesebis
prioritetulobis principis sam ZiriTad funqciaze.

2.2.1 saukeTeso interesebis prioritetuloba, rogorc
calkeul normaTa ganmartebisaTvis saxelmRvanelo principi

bavSvis uflebaTa komiteti saxelmwifoTa mimarT Sedgenil
moxsenebebSi iSviaTad amaxvilebs yuradRebas bavSvis uflebaTa
konvenciis mxolod erTi konkretuli muxlis darRvevaze. igi
konvencias ganixilavs rogorc urTierTdamokidebuli wesebis
erTobliobas, sadac saukeTeso interesebis prioritetuloba
yovlismomcvel principad ganixileba.272 misi erT-erTi ZiriTadi
daniSnuleba konvenciidan gamomdinare sakiTxebTan mimarTebiT
arsebuli midgomis ganmtkiceba, ganmarteba da dazustebaa.
aRniSnuli gansakuTrebiT mniSvnelovania erovnul Tu
saerTaSoriso kanonmdeblobaSi bundovanebisa da xarvezis
arsebobisas. am konteqstSi, igi warmoadgens konstruqciis
damatebiT elements, iseve rogorc elements, romelic saWiroebs
mxedvelobaSi miRebas sxva uflebebis ganxorcielebisas.273

aRniSnuli funqcia gulisxmobs aseve principis gamoyenebis
SesaZleblobas bavSvisaTvis miniWebuli uflebebis gaZlierebis
xelSesawyobad.274

zemoaRniSnulis gaTvaliswinebiT, SeiZleba iTqvas, rom
konvenciiTa Tu erovnuli kanonmdeblobiT gaTvaliswinebul
debulebebs met sicxades matebs saukeTeso interesebTan kavSirSi
ganxilva.275 aRniSnulis magaliTad SeiZleba davasaxeloT
arasrulwlovanTa marTlmsajulebis kodeqsiT gaTvaliswinebuli
ramdenime SemTxveva. kerZod, amk-is 73-e muxlis pirveli nawili
arasrulwlovnisaTvis vadiani Tavisuflebis aRkveTis daniSvnis
erT-erT SemTxvevad ganixilavs warsulSi gamamtyunebeli ganaCenis
gamotanis faqts. gaurkvevelia, ramdenad moiazrebs aRniSnuli
formulireba ukve gaqarwylebul an moxsnil nasamarTlobas.
swored msgavs SemTxvevebSi saWiroa saukeTeso interesebis

271 Fierens J., Alpha Ursae Minoris – The North Star and the Child’s Best Interests Among Competing
Interests, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen
(Ed.), Council of Europe, 2016, 36.
272 Hammarberg T., The Principle of the Best Interests of the Child - What it Means and What it Demands
from Adults, Lecture, Commissioner for Human Rights, Council of Europe, CommDH/Speech(2008)10,
Warsaw, 30 May, 2008, 3.
273 Alston Ph., The Best Interests Principle: Towards a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1,1994, 15.
274 Jensdottir R., The Concept of the Child’s Best Interests in the Work of the Council of Europe, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Council of Europe, Milka
Sormunen (Ed.), 2016, 82.
275 Hammarberg T., The Principle of the Best Interests of the Child - What it Means and What it Demands
from Adults, Lecture, Commissioner for Human Rights, Council of Europe, CommDH/Speech(2008)10,
Warsaw, 30 May, 2008, 3.
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prioritetulobis, rogorc calkeul normaTa ganmartebisaTvis
saxelmZRvanelo principad gamoyeneba. arsebuli mosazrebiT,
kanonmdebloba uSvebs arasrulwlovnisaTvis Tavisuflebis
aRkveTis daniSvnis SesaZleblobas, miuxedavad moxsnili an
gaqarwylebuli nasamarTlobisa,276 Tumca gasaziarebelia pozicia
normis amgavri ganmartebis mizanSeuwonlobis Sesaxeb, vinaidan igi
ewinaaRmdegeba ssk-is 79-e muxlis me-6 nawils, romlis Tanaxmad,
`gaqarwylebuli an moxsnili nasamarTloba mxedvelobaSi ar
miiReba sisxlissamarTlebrivi pasuxismgeblobis, danaSaulis
kvalifikaciisa da sisxlissamarTlebrivi zemoqmedebis
RonisZiebis sakiTxis gadawyvetisas“.277 arasrulwlovnis
SemTxvevaSi ki nasamarTloba gaqarwylebulad iTvleba sasjelis
moxdisTanave, xolo pirobiT msjavrdebisas – gamosacdeli vadis
gasvlisTanze, garda im SemTxvevisa, Tu arasrulwlovanma kvlav
ar Caidina danaSauli.278

analogiur problemas vawydebiT amk-is 74-e muxlSi, romelic
arasrulwlovnisaTvis pirobiTi msjavris daniSvnis aucilebel
winapirobad iTvaliswinebs ganzraxi danaSaulisaTvis msjavrdebis
faqtis ararsebobas. aseve gasaTvaliswinebelia amk-is 76-e muxli,
romelic mosamarTles aniWebs uflebamosilebas, arasrulwlovans
dauniSnos kanoniT gaTvaliswinebul zRvarze naklebi an sxva,
ufro msubuqi sasjeli, Tu mis mimarT warsulSi gamamtyunebeli
ganaCeni gamotanili ar yofila da arsebobs Semamsubuqebel
garemoebaTa erToblioba. msgavsad zemoaRniSnulisa,
gasaziarebelia mosazreba, rom am SemTxvevebSic dauSvebelia
gaqarwylebuli an moxsnili nasamarTlobis mxedvelobaSi miReba.279

analogiur msjelobas aviTarebs saqarTvelos uzenaesi
sasamarTlo da ganmartavs, rom Tu arasrulwlovans moxsnili an
gaqarwylebuli aqvs nasamarTloba, mis mimarT warsulSi
gamotanili ganaCeni ar unda iqnes mxedvelobaSi miRebuli amk-is

276 Todua n., arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba, wignSi:
sisxlis samarTali (saxelmZRvanelo), zogadi nawili, meore gamocema, avtorTa
koleqtivi, red. naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 692.
277 Todua n., arasrulwlovanTa sasjelis daniSvnis zogierTi sadavo sakiTxi,
wignSi: arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika,
gamomc. `meridiani“, Tbilisi, 2017, 106-107; varZelaSvili i., arasrulwlovnis
mimarT sasjelis daniSvna (sasamarTlo praqtikis analizi), wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.
`meridiani“, Tbilisi, 2017, 153; maxarobliZe T., sasjelebi arasrulwlovanTa
marTlmsajulebis kodeqsis mixedviT, wignSi: arasrulwlovanTa kanonmdeblobis
analizi da sasamarTlo praqtika, gamomc. `meridiani“, Tbilisi, 2017, 77.
278 ix. amk-is me-12 muxli.
279 varZelaSvili i., arasrulwlovnis mimarT sasjelis daniSvna (sasamarTlo
praqtikis analizi), wignSi: arasrulwlovanTa kanonmdeblobis analizi da
sasamarTlo praqtika, gamomc. `meridiani“, Tbilisi, 2017, 139, 159-160;
varZelaSvili i., pirobiTi msjavris daniSvna da gauqmeba, wignSi: guram naWyebia
– 75, saiubileo krebuli, red. Todua n., gamomc. `meridiani“, Tbilisi, 2016, 247-
248; varZelaSvili i., arasrulwlovnis saukeTeso intreresebis
prioritetulobis, rogorc arasrulwlovanTa marTlmsajulebis kodeqsis
umniSvnelovanesi principis mniSvneloba sasamarTlo praqtikaSi, „sisxlis
samarTlis aqtualuri sakiTxebi“, #1, 2017, 76.
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73-e da 74-e muxlebis  miznebisaTvis.280 uzenaesi sasamarTlos
ganmartebiT, `arasrulwlovanTa marTlmsajulebis kodeqsis
normis bundovanebis SemTxvevaSi, norma unda ganimartos
arasrulwlovnis saukeTeso (WeSmariti) interesebis sasargeblod,
marTlmsajulebis saerTaSoriso standartebis
gaTvaliswinebiT“.281 am TvalsazrisiT, sainteresoa uzenaesi
sasamarTlos kidev erTi gadawyvetileba, sadac davis sagans
warmoadgenda arasrulwlovnis sasjelis moxdisagan
gaTavisufleba gamamtyunebeli ganaCenis xandazmulobis gamo maSin,
rodesac msjavrdebuli imyofeboda mimalvaSi. aRsaniSnavia, rom
amk-is 36-e muxli gansazRvravs mxolod sasjelis moxdisagan
gaTavisuflebis specifikur vadebs da gansxvavebiT ssk-is 76-e
muxlis me-2 nawilisagan, ar Seicavs sasjelis moxdisagan Tavis
aridebis SemTxvevaSi vadis dinebis SeCerebis damdgen normas.
sakasacio palatam ar gaiziara dacvis mxaris pozicia da ganmarta,
rom amk-is me-2 muxlis me-3 nawili, romelic uSvebs
arasrulwlovanTa marTlmsajulebis procesSi sxva normatiuli
aqtebis debulebebis gamoyenebis SesaZleblobas, Tu isini ar
ewinaaRmdegeba marTlmsajulebis kodeqss an/da
arasrulwlovnisaTvis SeRavaTs iTvaliswinebs, ar gamoricxavda
ssk-is 76-e muxlis me-2 nawilis gamoyenebis SesaZleblobas,
vinaidan es ukanaskneli ar warmoadgenda amk-is miznebisa da
principebis sawinaaRmdego debulebas, aramed Sinaarsobrivad
avsebda amk-is 36-e muxls. sakasacio palatam sakiTxis amgvarad
gadawyvetisas ixelmZRvanela swored arasrulwlovnis saukeTeso
interesebis prioritetulobis principiT da ganmarta, rom bavSvis
saukeTeso interess warmoadgens misi sazogadoebaSi integraciis
warmatebiT ganxorcieleba, kanonisa da adamianis uflebebisadmi
pativiscemis grZnobiT ganmsWvalva, ganaCenis aRsruleba da
sasjelis miznebis miRweva. sasamarTlos SefasebiT, ssk-is 76-e
muxlis me-2 nawilis gauTvaliswineblobis pirobebSi,
xandazmulobis vadis gasvlamde SesaZloa arasrulwlovanSi
gaizardos sasjelis moxdisaTvis Tavis aridebis cdunebis riski,
rac ver uzrunvelyofs arasrulwlovanSi adamianis
uflebebisadmi da sxvaTa ZiriTadi Tavisuflebebisadmi
pativiscemis ganmtkicebas, vinaidan sasjelis moxdisaTvis Tavis
aridebis dros, piri ar cdilobs gaaanalizos darRveuli
samarTlebrivi sikeTis mniSvneloba da misi qmedebiT gamowveuli
marTlsawinaaRmdego Sedegi, aramed upirispirdeba saxelmwifos
reaqcias mis mier Cadenil qmedebaze. sakasacio palatis
ganmartebiT, sasjelis moxdisaTvis Tavis aridebis SemTxvevaSi,
xandazmulobis vadis dinebis SeuCerebloba ar warmoadgens
bavSvis sazogadoebaSi warmatebiT dabrunebis winapirobas da,
Sesabamisad, ssk-is 76-e muxlis me-2 nawilis mimarT amk-is me-2

280 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2016
wlis 20 oqtombris #172ag-16 gadawyvetileba, abz. 10.
281 iqve, para. 11.
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muxlis me-3 nawilis gamoyeneba efeqtianad emsaxureba bavSvis
saukeTeso interess.282

aRniSnuli magaliTebi naTlad warmoaCens arasrulwlovnis
saukeTeso interesebis prioritetulobis principis rols normaTa
ganmartebis TvalsazrisiT.

2.2.2 saukeTeso interesebis prioritetulobis principis
mediatoruli funqcia

saukeTeso interesebis prioritetulobis principis meore
ZiriTad daniSnulebad misi mediatoruli funqcia ganixileba, rac
profesor filip alstonis saxels ukavSirdeba.283 am
TvalsazrisiT, principi uzrunvelyofs uflebaTa Soris arsebuli
konfliqtis gadaWras. kerZod, SesaZlebelia, erTmaneTs
daupirispirdes bavSvis ufleba iqonios kontaqti Tavis
mSoblebTan da ufleba iyos daculi yovelgvari Zaladobisagan.
aseT SemTxvevaSi, erTaderTi gamosavali swored saukeTeso
interesebis Sesabamisad moqmedebaa.284 principis, rogorc uflebaTa
dambalanseblis funqcias did mniSvnelobas aniWebs evropis
sabWoc. es gaxlavT sakiTxi, romlis winaSec xSirad dgas
evrosasamarTlo, romelic aseT dros gansakuTrebul yuradRebas
swored saukeTeso interesis upiratesad gaTvaliswinebis
standartze amaxvilebs.285 arsebuli mosazrebiT, miuxedavad
principis mediatoruli funqciisa, aRniSnuli arc Tu ise
gamoyenebadia, radgan sakmaod bevria damokidebuli
gadawyvetilebis mimReb pirTa Rirebulebebze da imaze, Tu bavSvis
uflebaTa konvenciis ra aspeqtebs aniWeben gansakuTrebul
mniSvnelobas.286

mediatoruli funqcia mWidro kavSirSia e.w. `problemis
gadaWris“ igive `gamosavlis Ziebis“ funqciasTan, romlis
mixedviT, principi gadawyvetilebis mimReb pirs xels uwyobs
arasrulwlovnisaTvis Sesaferisi gadawyvetilebis miRebaSi, rac
gulisxmobs bavSvze yvelaze pozitiuri gavlenis mqone yvela
SesaZlo gamosavlis moZiebas, Sefasebas da maTgan
arasrulwlovnis saukeTeso interesze morgebuli gadawyvetis

282 ix. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis
2017 wlis 17 martis gadawyvetileba, saqme #558ap-16, abz. 3-9; saqarTvelos
uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2017 wlis 17
noembris gadawyvetileba, saqme #65ag-17, abz. 14.
283 Alston Ph., The Best Interests Principle: Towards a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1,1994, 16.
284 Hammarberg T., The Principle of the Best Interests of the Child - What it Means and What it Demands
from Adults, Lecture, Commissioner for Human Rights, Council of Europe, CommDH/Speech(2008)10,
Warsaw, 30 May, 2008, 3.
285 Jensdottir R., The Concept of the Child’s Best Interests in the Work of the Council of Europe, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Council of Europe, Milka
Sormunen (Ed.), 2016, 83.
286 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 32.
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arCevas.287 aRniSnuli kriteriumi, ufro farToa da moicavs
konkretul uflebaTa Soris winaaRmdegobis arsebobis
SemTxvevebs. `gamosavlis Ziebis“ funqcia gansakuTrebul rols
asrulebs gadawyvetilebis miRebis procesSi, radgan warmoadgens
xids Teoriul cnebasa da mis praqtikaSi pirdapir gamoyenebas
Soris.288

2.2.3 saukeTeso interesebis prioritetuloba, rogorc
kanonmdeblobisa da praqtikis Sefasebis saxelmZRvanelo principi

saukeTeso interesebis prioritetulobis principis mesame
ZiriTad funqciad ganixileba saxelmwifoTa kanonmdeblobisa da
arsebuli praqtikis Sefaseba bavSvis uflebaTa konvenciis
pozitiuri uflebebiT dauregulirebel yvela sakiTxTan
mimarTebiT.289 sxva sityvebiT rom vTqvaT, iq sadac sicariele
arsebobs.290 mag. konvenciis me-40 muxlis me-3 punqti avaldebulebs
saxelmwifoebs, daadginon sisxlissamarTlebrivi
pasuxismgeblobis minimaluri asaki, Tumca ar gansazRvravs
konkretul asakobriv zRvars. Sesabamisad, saxelmwifoebma
minimaluri zRvaris dadgenisas, swored bavSvis saukeTeso
interesebiT unda ixelmZRvanelon.291 am TvalsazrisiT, saukeTeso
interesebis prioritetuloba Semavsebel funqcias asrulebs. misi
gamoyenebis saWiroeba ikveTeba, Tu bavSvis uflebebiT
sargeblobas safrTxe emuqreba292 da saWiroa saTanado
RonisZiebebis gamovlena.293 Sesabamisad, principis aRniSnuli

287 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 111-
112; SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 73; Zermatten J., The Best Interests of the Child Principle: Literal Analysis and
Function, “International Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 493; Beshir F. H., Article 3
of the Convention on the Rights of the Child, The Best Interests of the Child, Prepared for Public Policies
and Child Rights Diploma, Course: Child Rights in Law, 2011-2012, 8.
288 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 493.
289 Parker S., The Best Interests of the Child – Principles and Problems, “International Journal of Law and
Family”, Vol. 8, Issue 1, 1994, 27; Alston Ph., The Best Interests Principle: Towards a Reconcilation of
Culture and Human Rights, “International Journal of Law, Policy and the Family“, Vol. 8, Issue 1,1994,
16.
290 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 32.
291 Hammarberg T., The Principle of the Best Interests of the Child - What it Means and What it Demands
from Adults, Lecture, Commissioner for Human Rights, Council of Europe, CommDH/Speech(2008)10,
Warsaw, 30 May, 2008, 3.
292 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 33.
293 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 26.
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funqcia emsaxureba bavSvis uflebebis ganxorcielebis
uzrunvelyofas.294

saukeTeso interesebis prioritetulobis principis es
tradiciuli daniSnuleba literaturaSi aseve cnobilia
`makontrolebeli funqciis“ saxeliT, romlis Tanaxmad, principi
gamoiyeneba bavSvebis mier maTTvis miniWebuli uflebebiT srulad
sargeblobisa da maT winaSe arsebuli valdebulebebis jerovnad
ganxorcielebis uzrunvelsayofad.295 kontrolis kriteriumi
arasrulwlovanTaTvis agreTve aris garantia, rom maTi ufleba
saukeTeso interesebis upiratesad gaTvaliswinebis Sesaxeb
srulad iqneba realizebuli iseTi gadawyvetilebebis miRebisas,
romlebic mniSvnelovan gavlenas axdens arasrulwlovnis
cxovrebaze.296

aRniSnuli funqciis mixedviT, kanonmdeblobiT
gaTvaliswinebuli TiToeuli regulacia swored saukeTeso
interesebis prioritetulobis principTan Sesabamisobis tests
unda gadiodes. arasrulwlovanTa marTlmsajulebis kodeqsi
iTvaliswinebs araerT regulacias, romelic SesaZloa ver
akmayofilebdes saukeTeso interesebTan Sesabamisobis kriteriums.
kerZod, literaturaSi gamoTqmuli mosazrebiT, problemas
warmoadgens jarimisa da giraos Tanxis maqsimaluri odenobis
ganusazRvrelobis sakiTxi,297 rac SesaZloa winaaRmdegobaSi
modiodes kanonis ganWvretadobis principTan, romelic
samarTlebrivi saxelmwifos principis arsidan gamomdinareobs da
mis Semadgenel elements warmoadgens.298 normis ganusazRvrelobam
SeiZleba SecdomaSi Seiyvanos samarTlebrivi urTierTobis

294 Jensdottir R., The Concept of the Child’s Best Interests in the Work of the Council of Europe, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Council of Europe, Milka
Sormunen (Ed.), 2016, 83.
295 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 111;
SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 73; Zermatten J., The Best Interests of the Child Principle: Literal Analysis and
Function, “International Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 492-493; Beshir F. H.,
Article 3 of the Convention on the Rights of the Child, The Best Interests of the Child, Prepared for
Public Policies and Child Rights Diploma, Course: Child Rights in Law, 2011-2012, 8.
296 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 492-493.
297 SalikaSvili m., SeniSvnebi arasrulwlovanTa marTlmsajulebis kodeqsTan
dakavSirebiT, „kriminologiis Jurnali“, #1, 2016, 82-83; SalikaSvili m., miqanaZe
g., arasrulwlovanTa marTlmsajuleba (saxelmZRvanelo), meore gamocema,
gamomc. `meridiani”, Tbilisi, fraiburgi, strasburgi, 2016, 132, 184; maxarobliZe
T., sasjelebi arasrulwlovanTa marTlmsajulebis kodeqsis mixedviT, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.
`meridiani“, Tbilisi, 2017, 45.
298 eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, red.
xecuriani j., papuaSvili g., varZelaSvili k., Tbilisi, 2013, 131; `saqarTvelos
saxalxo damcveli da saqarTvelos axalgazrda iuristTa asociacia
saqarTvelos parlamentis winaaRmdeg”, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #2/3/406,408, 30 oqtomberi, 2008, II-33.
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monawileebi da gazardos uflebebis darRvevis riski, misces
samarTalSemfardebels TviTnebobis safuZveli.299 Sesabamisad,
`kanonmdebeli valdebulia, TviTon miiRos principuli
gadawyvetilebebi savaraudo samarTlebrivi Sedegebis saxesa da
masStabTan dakavSirebiT da mosamarTles SeZlebisdagvarad
mkafiod miuTiTos zRvari, romlis farglebSic igi imoqmedebs“.300

aRniSnuli mniSvnelovania normis adresatisaTvis mosalodneli
sanqciis SesamCnevobisa da prognozirebadobis TvalsazrisiTac.301

aRniSnulis gaTvaliswinebiT, mizanSewonilia, amk-is 63-e da 68-e
muxlebSi ganxorcieldes cvlileba da ganisazRvros Sesabamisad,
giraos Tanxisa da jarimis maqsimaluri odenobebi.

garda zemoaRniSnulisa, mniSvnelovania, yuradReba
gamaxvildes arasrulwlovnis mimarT sasjelis saxiT
Sinapatimrobis gamoyenebaze, romelic erTi SexedviT humanur
sasjelad ganixileba. SeiZleba iTqvas, rom privilegirebuli
mopyrobis gzas warmoadgens302 da sisxlis samarTlis sistemis
liberalizacias emsaxureba,303 Tumca gasaTvaliswinebelia, rom
amk-is 69-e muxlis me-5 nawilis Tanaxmad, Sinapatimroba, rogorc
wesi, aRsruldeba eleqtronuli zedamxedvelobis saSualebis
gamoyenebiT, rac uaryofiT fizikur da fsiqologiur SedegebTanaa
dakavSirebuli.304 kerZod, eleqtronuli samajuris tarebiTa da
misi xilvadobiT ikveTeba arasrulwlovnis sociumTan
urTierTobis problemebi, radgan xdeba misi nasamarTlobis
gasajaroeba da samarTaldamrRvevad identificireba, rac xels
uwyobs arasrulwlovnis stigmatizacias, izolaciasa da
marginalizacias.305 Sesabamisad, arasrulwlovani cdilobs
sociumTan nakleb urTierTobas da kargavs socialur
kontaqtebs.306 garda amisa, eleqtronuli mowyobilobis tareba

299eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, red. xecuriani
j., papuaSvili g., varZelaSvili k., Tbilisi, 2013, 132.
300Svabe i., germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi,
Targmani CaCaniZe e., red. kublaSvili k., niniZe T., lolaZe b., eremaZe q., 2011, 374.
301 iqve.
302 ivaniZe m., alternatiuli sasjelebi (SedarebiTi analizi), wignSi: mzia
lekveiSvili – 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis
samyaro“, Tbilisi, 2014, 35.
303 gorgoZe m., iuvenaluri iusticiis organizaciul-samarTlebrivi modelebi da
qarTuli arasrulwlovanTa marTlmsajulebis zogierTi problematuri sakiTxi
am modelTa WrilSi, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 96.
304 mWedliSvili-hedrixi q., Sinapatimroba, rogorc Tavisuflebis aRkveTis
alternativa arasrulwlovanTa marTlmsajulebaSi – istoriuli,
samarTlebrivi aspeqtebi da daniSvnis Tavisebureba, „sisxlis samarTlis
aqtualuri sakiTxebi“, #1, 2017, 67.
305 mWedliSvili-hedrixi q., SeniSvnebi arasrulwlovanTa marTlmsajulebis
kodeqsze, `samarTali da msoflio“, #2, 2015, 61; mWedliSvili-hedrixi q.,
sapatimro sasjelebis alternativa sazRvargareTis qveynebSi, wignSi: sisxlis
samarTlis kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi,
avtorTa koleqtivi, red. Todua n., gamomc. „meridiani“ Tbilisi, 2016, 717;
arsoSvili g., miqanaZe g., SalikaSvili m., probaciis samarTali, red.
javaxiSvili n., svaniZe i., Tbilisi, 2015, 166.
306maxarobliZe T., Sinapatimroba, rogorc sapatimro sasjelis axali
alternativa iuvenalur iusticiaSi, wignSi: guram naWyebia – 75, saiubileo
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iwvevs mozardis etiketirebas da SesaZlebelia, xeli Seuwyos
masSi damnaSavis pirovnebis Camoyalibebas.307 aRsaniSnavia aseve
ganaTlebis miRebasTan da dasaqmebasTan dakavSirebuli
problemebic. am mxriv, sainteresoa iuridiul literaturaSi
ganxiluli erT-erTi SemTxveva, saidanac irkveva, rom
arasapatimro sasjelis aRsrulebis periodSi arasrulwlovani
garicxes skolidan da sxva skolaSi mouwia swavlis gagrZeleba,
sadac Cveulebrivad miiRes, radgan ar gaugiaT misi nasamarTlobis
Sesaxeb.308 aRniSnuli warmoadgens arasrulwlovnis
stigmatizaciis karg magaliTs, rac ufro mZafrdeba eleqtronuli
samajuris xilvadobis pirobebSi. garda amisa, miuxedavad imisa,
rom Sinapatimroba SesaZlebelia saqmianobis uflebis
SenarCunebiT, es ufleba praqtikulad ver realizdeba, radgan
yvela damsaqmebeli moerideba msjavrdebuli piris dasaqmebas.309

amasTan, eleqtronuli zedamxedvelobis gamoyenebisas aseve
ikveTeba pirad cxovrebaSi Carevis problemac.310 aRsaniSnavia, rom
eleqtronuli monitoringis gamoyenebas safuZveli Caeyara 1983
wels, amerikis SeerTebul StatebSi,311 im qveyanaSi, sadac jer
kidev ar aris bavSvis uflebaTa konvencia ratificirebuli. es
faqtic bevrs metyvelebs zemoaRniSnuli msjelobis ganmtkicebis
TvalsazrisiT. Tumca, isic gasaTvaliswinebelia, rom SesaZloa
eleqtronuli zedamxedvelobis ganxoricieleba, konkretuli
saqmis garemoebebis gaTvaliswinebiT, warmoadgendes
aucileblobas ganaCenis efeqtianad aRsrulebis uzrunvelsayofad.
am yovelives gaTvaliswinebiT, mizanSewonilia amk-is 69-e muxlis
me-5 nawilSi cvlilebis ganxorcieleba da eleqtronuli
zedamxedvelobis saSualebis gamoyenebis SesaZleblobis dadgena
mxolod gamonaklis SemTxvevebSi, probaciis erovnuli saagentos
gadawyvetilebiT. Sinapatimrobis aRsruleba ki, rogorc wesi, unda
xorcieldebodes msjavrdebulis sacxovrebel adgilze probaciis
oficris gaufrTxilebeli vizitiT, TveSi aranakleb eqvsjer, ris
Taobazec unda Sedges Sesabamisi oqmi, rogorc amas „arasapatimro

krebuli, red. NTodua n., gamomc. `meridiani“, Tbilisi, 2016, 288; varZelaSvili i.,
arasrulwlovnis mimarT sasjelis daniSvna, wignSi: arasrulwlovanTa
kanonmdeblobis analizi da sasamarTlo praqtika, gamomc. `meridiani“, Tbilisi,
2017, 147.
307SalikaSvili m., kriminologia (saxelmZRvanelo), mesame Sevsebuli da
gadamuSavebuli gamocema, gamomc. `meridiani”, Tbilisi, 2017, 141.
308SalikaSvili m., alternatiuli sasjelebis kvleva saqarTveloSi, wignSi: mzia
lekveiSvili – 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis
samyaro“, Tbilisi, 2014, 101.
309maxarobliZe T., sasjelebi arasrulwlovanTa marTlmsajulebis kodeqsis
mixedviT, wignSi: arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo
praqtika, gamomc. `meridiani“, Tbilisi, 2017, 57-58.
310gorgoZe m., arasrulwlovanTa marTlmsajulebis sistemis zogierTi sadavo
sakiTxi, `marTlmsajuleba da kanoni“, #1, 2018, 50; arsoSvili g., miqanaZe g.,
SalikaSvili m., probaciis samarTali, red. javaxiSvili n., svaniZe i., Tbilisi,
2015, 167.
311SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 135.
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sasjelTa aRsrulebis wesisa da probaciis Sesaxeb“ saqarTvelos
kanonis 448 muxlis me-8 punqti iTvaliswinebs eleqtronuli
zedamxedvelobis saSualebis gamoyenebiT kontrolis
ganxorcielebis teqnikurad SeuZleblobisas. amasTan, amoRebul
unda iqnes amk-is 75-e muxlis me-3 nawili, romelic garda
Sinapatimrobisa, arasapatimro sasjelis aRsasruleblad, adgens
eleqtronuli zedamxedvelobis erT wlamde vadiT gamoyenebis
SesaZleblobas, arasrulwlovnis da misi kanonieri
warmomadgenlis TanxmobiT.

garda eleqtronuli samajuris xilvadobasTan
dakavSirebuli problemebisa, sasjelis saxiT Sinapatimrobis
gamoyeneba SeiZleba Sefasdes saxelmwifos mier saukeTeso
interesebis prioritetulobis principiT masze dakisrebuli
pasuxismgeblobisa da valdebulebebis Sesrulebis Tavidan
acilebad. kerZod, arsebuli mosazrebiT, saxelmwifo
eleqtronuli samajuris gamoyenebisas uars ambobs
arasrulwlovnis resocializaciaze da mxolod piris
adgilsamyoflis kontroliT kmayofildeba,312 rac
saxelmwifosaTvis ekonomikuri upiratesobis momatania, radgan
piri saxelmwifos ar awevs tvirTad da izogeba saxelmwifos
saxsrebi.313 am mxriv, sainteresoa sisxlis samarTlis kodeqsSi 2017
wlis 1 ivniss ganxorcielebuli cvlileba, romliTac sasjelis
saxe Tavisuflebis SezRudva Caanacvla Sinapatimrobam. aRniSnuli
cvlilebis proeqtis ganmartebiT baraTSi yuradReba swored im
mimarTulebiTaa gamaxvilebuli, rom Tavisuflebis SezRudvis
gauqmeba mniSvnelovan gavlenas axdens biujetis xarjviT nawilze.
kerZod, sasjelis aRniSnuli saxis datovebis SemTxvevaSi,
saxelmwifos unda uzrunvelyo sul mcire sami axali, maT Soris,
arasrulwlovanTa dawesebulebis mSenebloba. amasTan, rogorc
aRiniSna, saxelmwifos Tavisuflebis SezRudvis dawesebulebis
funqcionirebisaTvis, msjavrdebulTa Senaxvis xarjebis
gaTvaliswinebiT, weliwadSi 100 000 laramde Tanxis gaReba
uwevda.314 am yovelives gaTvaliswinebiT, naTelia, ramdenad
xelsayrelia saxelmwifosaTvis Sinapatimrobis gamoyeneba, rac,
Tavis mxriv, warmoadgens kanonTan konfliqtSi myof

312mWedliSvili-hedrixi q., sapatimro sasjelebis alternativa sazRvargareTis
qveynebSi, wignSi: sisxlis samarTlis kanonmdeblobis liberalizaciis
tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n., gamomc.
„meridiani“, Tbilisi, 2016, 713.
313 mWedliSvili-hedrixi q., Sinapatimroba, rogorc Tavisuflebis aRkveTis
alternativa arasrulwlovanTa marTlmsajulebaSi – istoriuli,
samarTlebrivi aspeqtebi da daniSvnis Tavisebureba, „sisxlis samarTlis
aqtualuri sakiTxebi“, #1, 2017, 62-63.
314ix. ganmartebiTi baraTi `saqarTvelos sisxlis samarTlis kodeqsSi
cvlilebis Setanis Sesaxeb” saqarTvelos 2017 wlis 1 ivnisis kanonis proeqtze,
<https://info.parliament.ge/file/1/BillReviewContent/141563?>, [14.05.2019]; ganmartebiTi baraTi
`patimrobis kodeqsSi cvlilebis Setanis Sesaxeb” saqarTvelos 2017 wlis 1
ivnisis kanonis proeqtze <https://info.parliament.ge/file/1/BillReviewContent/141560?>,
[14.05.2019].
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arasrulwlovanTa reabilitacia-resocializaciis, maTi saukeTeso
interesebis daculobis mimarT upasuxismgeblo damokidebulebas.

zemoTganxiluli sakiTxebi kargi magaliTia imisa, Tu rogor
SeiZleba saukeTeso interesebis prioritetulobis principis
gamoyeneba kanonmdeblobis Sefasebis, arsebuli xarvezebis
identificirebisa da saTanado cvlilebebis ganxorcielebis
instrumentad. bunebrivia, mxolod am sakiTxebiT ar
Semoifargleba amk-iT  gaTvaliswinebuli regulaciebis saukeTeso
interesebis testTan Sesabamisobis Semowmeba da yvela sxva
danarCen sakiTxze naSromis Sesabamis qveTavSi gamaxvildeba
yuradReba.

2.3 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis sammagi buneba

bavSvis uflebaTa komiteti saukeTeso interesebis
prioritetulobis principis namdvil mniSvnelobas gamoxatavs
misTvis samgvari gagebis - uflebis, principisa da proceduruli
wesis - miniWebis meSveobiT.315

2.3.1 saukeTeso interesebis prioritetuloba, rogorc
arasrulwlovnis ufleba

bavSvis uflebaTa konvenciis me-3 muxlis pirveli punqti
ganamtkicebs ara marto princips, aramed arasrulwlovnis
uflebas, mis mimarT nebismieri qmedebis ganxorcielebisas da
gadawyvetilebis miRebisas Sefasebul iqnes misi saukeTeso
interesi da mieniWos upirvelesi mniSvneloba sxva interesebTan
mimarTebiT. amasTan, saukeTeso interesebis amgvari gageba
gulisxmobs garantiis arsebobas, rom es ufleba aucileblad
ganxorcieldeba. saukeTeso interesebis prioritetulad
gaTvaliswinebis uflebas gaaCnia TviTaRsrulebadi xasiaTi da
SesaZlebelia sasamarTloSi pirdapir gamoyeneba.316

konvenciis me-3 muxlis amgvari gageba naTlad aisaxa bavSvis
uflebaTa komitetis #14 zogadi komentaris saTaurSic.317 kerZod,
zogad komentars nacvlad saukeTeso interesebis

315 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration” (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras.1, 6; Sutherland E. E., Article 3 of
the United Nations Convention on the Rights of the Child: The Challenges of Vagueness and Priorities,
in: Implementing Article 3 of the United Nations Convention on the Rights of the Child: Best Interests,
Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne Barnes Macfarlane (Eds.), Cambridge
University Press, 2016, 32; Hainsworth J., The Best Interests of the Child and Current Challenges Civil
Society Faces, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka
Sormunen (Ed.), Council of Europe, 2016, 100.
316 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras.1, 6.
317 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 31.
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prioritetulobis principisa, ewoda bavSvis ufleba misi
saukeTeso interesebis upirvelesad gaTvaliswinebis Sesaxeb.318

miuxedavad amisa, arsebobs konvenciis me-3 muxlTan dakavSirebuli
erT-erTi seriozuli, magram naklebad gavrcelebuli kritika,
romlis Tanaxmad, saukeTeso interesebis prioritetuloba ar
warmoadgens uflebas im motiviT, rom igi gaxlavT konvenciis im
mcirericxovan debulebaTa Soris, romlebic ar iyeneben uflebis
formulirebis enas.319 miuxedavad amisa, saukeTeso interesebis
prioritetuloba farTod aRiarebulia, rogorc arasrulwlovnis
ufleba, rasac bavSvis uflebaTa komitetis ganmartebac
adasturebs.

2.3.2 saukeTeso interesebis prioritetuloba, rogorc
fundamenturi interpretirebadi principi

saukeTeso interesebis prioritetuloba, rogorc
fundamenturi principi gulisxmobs gadawyvetilebis mimRebi piris
farTo uflebamosilebis SezRudvas da arasrulwlovnis
sasargeblod gadawyvetilebis miRebis valdebulebis dawesebas.320

amasTan, im SemTxvevaSi, Tu kanonis norma iZleva interpretirebis
saSualebas, imgvari ganmarteba unda iqnes gamoyenebuli, romelic
yvelaze metad emsaxureba arasrulwlovnis interesebis dacvas.
interpretirebis CarCos ki bavSvis uflebaTa konvenciasa da mis
damatebiT oqmebSi garantirebuli uflebebi qmnian.321 saukeTeso
interesebis prioritetuloba, rogorc principi warmoadgens
umniSvnelovanes iaraRs RirsebiTa da uflebebiT aRWurvili
arasrulwlovnis pativiscemisa da ZiriTadi yuradRebis sagnad
ganxilvis TvalsazrisiT.322

bavSvis uflebaTa komitetis ganmartebiT, saukeTeso
interesebis prioritetulobis principi gansazRvravs sami
sxvadasxva saxis valdebulebas. pirveli, sajaro uwyebebis mier
ganxorcielebul nebismier qmedebaSi, gansakuTrebiT,
administraciul da sasamarTlo warmoebisas, arsrulwlovnis
saukeTeso interesebis saTanadod integrirebisa da
Tanmimdevrulad gamoyenebis uzrunvelyofa; meore,
arasrulwlovnebTan dakavSirebul sasamarTlo da

318 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 17.
319 Kilkelly U., Using the Convention on the Rights of the Child in Law and Policy: Two Ways to
Improve Compliance, in: The Human Rights of Children from Visions to Implementation, Antonella
Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited, Swansea University, Wales, UK, 2011,
181.
320 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 485.
321 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 6 (b).
322 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 42.
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administraciul gadawyvetilebebSi, aseve kanonmdeblobasa Tu
politikaSi saukeTeso interesebis upiratesad gaTvaliswinebis
warmoCenis uzrunvelyofa; da bolos, kerZo seqtoris mier
miRebul gadawyvetilebebsa da Tu ganxorcielebul qmedebebSi
arasrulwlovnis saukeTeso interesebis Sefasebisa da upiratesad
gaTvaliswinebis uzrunvelyofa.323

amrigad, saukeTeso interesebis prioritetuloba, rogorc
ufleba arasrulwlovans aRWuravs uflebamosilebiT, mosTxovos
gadawyvetilebis mimReb pirs misi saukeTeso interesebis
upirveles yovlisa gaTvaliswineba, xolo rogorc principi,
gadawyvetilebis mimReb pirs avaldebulebs arasrulwlovnis
saukeTeso interesebis Sesabamisad moqmedebas.324

2.3.3 saukeTeso interesebis prioritetuloba, rogorc
proceduruli wesi

saukeTeso interesebis prioritetulobis procedurul wesad
ganmartebas gansakuTrebuli mniSvneloba eniWeba, misi rogorc
bavSvis uflebisa da fundamenturi principis saTanadod
ganxorcielebis uzrunvelsayofad. kerZod, saukeTeso interesebi,
rogorc proceduruli wesi saxelmwifosagan moiTxovs
formaluri procedurebis danergvas mkacri saproceso
garantiebiT, raTa Sefasdes da ganisazRvros arasrulwlovnis
saukeTeso interesebi. Tavis mxriv, saxelmwifos ekisreba
gadawyvetilebis miRebis gamWvirvale da obieqturi procesis
Camoyalibebis valdebuleba.325

proceduris dacvaSi, maT Soris, moiazreba saboloo
gadawyvetilebis arasrulwlovanze SesaZlo gavlenis Sefaseba,
rogorc pozitiuri, ise negatiuri TvalsazrisiT.326 amasTan,
mniSvnelovania, miRebuli gadawyvetilebis dasabuTeba cxadyofdes
bavSvis saukeTeso interesis upiratesad gaTvaliswinebis uflebis
saTanadod mxedvelobaSi miRebas327 da uflebis mflobeli
flobdes informacias im faqtorebisa da garemoebebis Sesaxeb,
romlebic Sefasebul iqna gadawyvetilebis mimRebi piris mier.328

Sesabamisad, gadawyvetileba srulyofilad unda asaxavdes, Tu ra
iqna miCneuli bavSvis saukeTeso interesad, ra kriteriumebs

323 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 14.
324SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 274.
325 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 17.
326 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 6(c).
327 iqve.
328 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 17.
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daefuZna igi da rogor Sefasda bavSvis interesebi sxva
interesebTan mimarTebiT.329 amrigad, ara marto saboloo
gadawyvetileba unda Seesabamebodes arasrulwlovnis saukeTeso
interesebs, aramed gadawyvetilebis miRebis procesic
SesabamisobaSi unda iyos bavSvis saukeTeso interesebTan.330

arasrulwlovnis saukeTeso interesebis prioritetulobis
bavSvis uflebad, ZiriTad principad da procedurul wesad
ganmarteba naTels hfens mis namdvil Sinaarssa da daniSnulebas.
aseve xazgasmiT warmoaCens arasrulwlovnebis aRqmas, rogorc
uflebebiT aRWurvil aqtiur procesis monawileebad, ise
saxelmwifos mxridan saTanado dacvisa da zrunvis obieqtebad.
arasrulwlovanTa marTlmsajulebis kodeqsi saukeTeso
interesebis prioritetulobas arasrulwlovanTa
marTlmsajulebis zogad principad ganixilavs, Tumca aRniSnuli
ar gamoiricxavs saukeTeso interesebis prioritetulobis,
rogorc bavSvis uflebad ganxilvis SesaZleblobas. amasTan,
gasaTvaliswinebelia, rom saqarTvelos kanoni „bavSvis uflebaTa
kodeqsi“ arasrulwlovnis saukeTeso interesebis
prioritetulobas swored bavSvis ZiriTad uflebad ganixilavs.331

2.4 arasrulwlovnis saukeTeso interesebisaTvis
prioritetis miniWebis Teoriuli safuZvlebi

ratom saukeTeso interesebi? es kiTxva SeiZleba principis
kritikosebisTvis iyos gansakuTrebiT aqtualuri da masze pasuxis
gasacemad mniSvnelovania saukeTeso interesebisaTvis
upiratesobis miniWebis Teoriuli safuZvlebis gaanalizeba. am
sakiTxTan dakavSirebiT literaturaSi damkvidrebulia ramdenime
argumenti. pirveli, arasrulwlovnebs aqvT ufleba, maT
interesebs mieniWos upiratesoba; meore, saukeTeso
interesebisaTvis upiratesobis miniWeba gamomdinareobs
arasrulwlovanTa daucvelobidan da Tu ara amgvari prioritetis
miniWeba, arsebobs maTi interesebis sruli ignorirebis safrTxe;
mesame, arasrulwlovnebs unda mieceT SesaZlebloba, gaxdnen
warmatebulebi; meoTxe, bavSvebs qmnian da ayalibeben
srulwlovnebi da swored maTi valdebulebaa
arasrulwlovanTaTvis ganviTarebis xelSewyoba; da bolos,
mexuTe argumenti saukeTeso interesisaTvis upiratesobis miniWebas
mSoblis poziciidan afasebs. kerZod, survili Seswiro sakuTari
interesebi arasrulwlovnis interesebs.332

329 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 6 (c).
330 SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 274-275.
331 ix. saqarTvelos kanoni `bavSvis uflebaTa kodeqsi“, me-5 muxli.
332 Reece H., The Paramountcy Principle: Consensus or Construct? “Current Legal Problems Journal”,
Vol. 49, Issue 1, 1996, 275-280; Freeman M., A Commentary on the United Nations Convention on the
Rights of the Child, Article 3, Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen
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aristoteles ganmartebiT, `marTlmsajuleba isaa, rom
Tanaswors moveqceT Tanasworad da `araTanaswors“ –
araTanasworad, maTi araTanasworobis Sesabamisad“.333 amrigad, arc
erTi civilizebuli sazogadoeba ar akisrebs arasrulwlovnebs
Cadenili qmedebebisTvis pasuxismgeblobas iseTive doneze,
rogorc srulwlovnebs.334 `calke aRebuli kanonis winaSe
Tanasworobis principis dacva did borotebad iqceva, Tu mas sxva
principebTan kavSirSi ar avamoqmedebT“. Tanasworoba adamianTa
Soris, ase vTqvaT, `uTanasworo“ gansxvavebuli pirobebiT
midgomas moiTxovs, rasac safuZvlad calkeuli individisaTvis
damaxasiaTebeli gansxvavebuli Tvisebebi da SesaZleblobebi
ganapirobebs. Tanasworobis gamosayvanad moqmedebs formula:
saerTo Tanaswori pirobebis gamoyeneba individualuri
SesaZleblobebis proporciulad“.335 swored es gaxlavT
samarTlianoba, romelic safuZvlad udevs konstitucias,
samarTlebriv saxelmwifosa da sisxlis samarTlis
kanonmdeblobis liberalizacias, rogorc sisxlis samarTlis
politikis mTavar sakiTxs.336 Sesabamisad, arasrulwlovnebTan
mimarTebiT gansxvavebuli damokidebulebis dadgena swored
samarTlianobis principis gamoxatulebaa.337

bavSvis uflebaTa komitetis ganmartebiT, saukeTeso
interesisaTvis upiratesobis miniWeba ganpirobebulia bavSvis
gansakuTrebuli viTarebiT, rasac ganapirobebs maTi damokidebuli
mdgomareoba, mowifulobis xarisxi, samarTlebrivi statusi da
xSirad sakuTari azris gamoxatvis SeuZlebloba. zrdasruli
adamianebisagan gansxvavebiT, bavSvebs sakuTari interesebis dacvis
naklebi SesaZlebloba gaaCniaT.338 swored gamocdilebisa da
gansjis SesaZleblobis naklebobiT aixsneba zrdasrulTa mier
arasrulwlovnebis sasargeblod gadawyvetilebis miRebis

Verhellen, Fiona Ang, Eva Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden,
Boston, 2007, 40.
333 ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Targmani babuxadia
m., red. baCiaSvili i., qurdovaniZe q., „Tbilisis universitetis gamomcemloba“,
Tbilisi, 2012, 82.
334 Molan M., Lanser D., Bloy D., Bloy and Parry’s Principles of Criminal Law, 4th Edition, Paul Dobson,
Nigel Gravells, Phillip Kenny, Richard Kidner (Eds.), Cavendish Publishing Limited, London, Sydney,
2000, 256.
335 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjelis da danaSaulis sxva
sisxlissamarTlebrivi Sedegebi, red. naWyebia g., maRlakeliZe l., gamomc.
`meridiani“, Tbilisi, 2013, 209.
336 ivaniZe m., alternatiuli sasjelebi (SedarebiTi analizi), wignSi: mzia
lekveiSvili – 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis
samyaro“, Tbilisi, 2014, 20.
337 giorgaZe al., arasrulwlovanTa sasjelis mizani (ra mizans emsaxureba
sasjeli?), wignSi: arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis
iZulebiTi RonisZiebebis Sefardebis problemebi, statiaTa krebuli, red.
lekveiSvili m., SalikaSvili m., gamomc. `meridiani“, Tbilisi, 2011, 84.
338 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 37.
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aRiareba.339 gamoucdelobam SesaZloa ara marto danaSaulis
Cadena, aramed arasrulwlovnis msxverplad gaxdomac ganapirobos,
rogorc amas viqtimologiaSi kargad cnobili hentingis
msxverplis tipologiebi mowmobs.340 garda amisa, piris
mowyvladoba uflebebis darRvevis maRal risks Seicavs,341 romlis
prevenciisaTvis gansakuTrebuli midgomaa saWiro.  amasTan,
arasrulwlovanTa moumwifeblobidan gamomdinare, isini ar
SeiZleba ganxilul iqnan, rogorc TviTmotivirebuli danaSaulis
Camdeni adamianebi, aramed ganixilebian im garemos msxverplad,
sadac cxovroben. maT mier Cadenili nebismieri kriminaluri
qmedeba SeiZleba gamomdinareobdes swored garemoSi arsebuli
disfunqciuri elementebidan.342 gardatexis periodSi mozardis
organizmSi mimdinare nivTierebaTa cvla did gavlenas axdens mis
fsiqikur ganviTarebaze.343 am dros mozardSi aRiniSneba energiis
didi mozRvaveba, ris gamoc yovelgvari sulieri da moraluri
normebis gauTvaliswineblad, surs Tavi gamoiCinos.344 Catarebuli
kvlevebiT, mozardebs uWirT survilebis racionaluri marTva.345

danaSaulis Cadenas xSir SemTxvevaSi, arasrulwlovnis
pirovnebaSi (TviTdamkvidreba) da organizmSi (biologiuri)
mimdinare procesebi ganapirobebs.346 swored jer kidev
ganuviTarebeli fizikuri da fsiqologiuri SesaZleblobebis
gaTvaliswinebiT, saxelmwifos ekisreba gansakuTrebuli
pasuxismgebloba arasrulwlovanTa mimarT,347 rac saukeTeso
interesebis upiratesad gaTvaliswinebaSi gamoixateba. am midgomis
erT-erTi mTavari mizezi aseve aris arasrulwlovnis Semdgomi

339 Sund L.G., Vackermo M., The Interest Theory, Children’s Rights and Social Authorities, “The
International Journal of Children's Rights”, Vol. 23, Issue 4, 2015, 759.
340 SalikaSvili m., viqtimologia - mecniereba danaSaulis msxverplis Sesaxeb,
red. TumaniSvili g., gamomc. „meridiani”, Tbilisi, 2011, 37.
341SalikaSvili m., miqanaZe g., xasia m., sasjelaRsrulebis samarTali
(saxelmZRvanelo) gamomc. „iuristebis samyaro“, Tbilisi, 2014, 312.
342 Bottoms A., The Divergent Development of Juvenile Justice Policy and Practice in England and
Scotland, in: A Century of Juvenile Justice, Margaret K. Rosenheim, Franklin E. Zimring, David S.
Tanenhaus, Bernardine Dohrn (Eds.), University of Chicago Press, Chicago, London, 2002, 461.
343SalikaSvili m., arasrulwlovanTa ganridebis da mediaciis programis
sisxlissamarTlebrivi, kriminologiuri da fsiqologiuri aspeqtebi, Tbilisi,
2013, 15; SalikaSvili m., arasrulwlovanTa sisxlissamarTlebrivi
pasuxismgeblobis kriminologiuri Taviseburebebi, wignSi: arasrulwlovanTa
sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis
problemebi (statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc.
`meridiani“, Tbilisi, 2011, 18; SalikaSvili m., kriminologia, meore Sevsebuli da
gadamuSavebuli gamocema, gamomc. `meridiani“, Tbilisi, 2011, 158; ivaniZe m.,
arasrulwlovani da misi saukeTeso interesebi, wignSi: arasrulwlovanTa
kanonmdeblobis analizi da sasamarTlo praqtika, gamomc. `meridiani“, Tbilisi,
2017, 22-23.
344 SalikaSvili m., viqtimologia - mecniereba danaSaulis msxverplis Sesaxeb,
red. TumaniSvili g., gamomc. „meridiani”, Tbilisi, 2011, 37.
345 ivaniZe m., arasrulwlovani da misi saukeTeso interesebi, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.
`meridiani“, Tbilisi, 2017, 22-23.
346 iqve, 24.
347 Ashworth A., Sentencing and Criminal Justice, 5th Edition, Cambridge University Press, Cambridge,
2010, 391.
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resocializaciis simartive.348 swored srulwlovnebisagan
gansxvavebuli fizikuri da gonebrivi ganviTarebis doniT,
emociuri mdgomareobiTa da ganaTlebis saWiroebiT xsnis
arasrulwlovanTa marTlmsajulebis kodeqsis ganmartebiTi
baraTi arasrulwlovnebis mimarT gansxvavebul damokidebulebas
da maTi interesebis upiratesad gaTvaliswinebis valdebulebas.349

garda arasrulwlovnebsa da srulwlovnebs Soris bio-
fsiqologiuri gansxvavebebis arsebobisa, mniSvnelovania,
arasrulwlovanTa danaSaulTan dakavSirebul risk-faqtorebze
yuradRebis gamaxvileba. kerZod, kanonTan konfliqtSi myofi
arasrulwlovnis interesebisaTvis upiratesobis miniWeba SesaZloa
aseve aixsnas arasrulwlovanTa danaSaulobis xasiaTis,
Taviseburebebis gaTvalisiwnebiT. aRsaniSnavia, rom
arasrulwlovanTa danaSauli, maTi biologiuri da fsiqologiuri
ganviTarebis gamo, sazogadoebis normaluri gamovlinebaa.350

sayovelTaod cnobili faqtia, rom recidiuli danaSaulis
SemTxvevaSi, damnaSaveTa umetesma nawilma Tavisi pirveli
danaSauli swored mozardobis periodSi Caidina.351 amasTan,
kriminologiuri kvlevebi cxadyofs, rom TiTqmis yvela mozards
arasrulwlovnebis periodSi erTxel mainc aqvs Cadenili
kanonsawinaaRmdego qmedeba.352 gasaTvaliswinebelia aseve
arasrulwlovanTa danaSaulobis situaciuri xasiaTi.353 garda
amisa, yvelgan da yovelTvis arasrulwlovnebi Cadian saziano
qmedebebs.354 Sesabamisad, arasrulwlovanTa danaSauli yvela
sazogadoebaSi, nebismier socialur fenaSi gavrcelebulia da,

348 imerliSvili i., arasrulwlovanTa mimarT aRkveTis RonisZiebebis gamoyenebis
sakiTxi erovnuli kanonmdeblobis, sasamarTlo praqtikisa da evropuli
standartebis analizis mixedviT, `marTlmsajuleba da kanoni“, #1, 2018, 28.
349 ix. ganmartebiTi baraTi saqarTvelos kanonis proeqtze `arasrulwlovanTa

marTlmsajulebis kodeqsi”, <https://info.parliament.ge/file/1/BillReviewContent/68425?>
[14.05.2019].
350 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 16; SalikaSvili m., arasrulwlovanTa ganridebis da mediaciis
programis sisxlissamarTlebrivi, kriminologiuri da fsqiqologiuri
aspeqtebi, Tbilisi, 2013, 19; SalikaSvili m., arasrulwlovanTa
sisxlissamarTlebrivi pasuxismgeblobis kriminologiuri Taviseburebebi,
wignSi: arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi (statiaTa krebuli), red. lekveiSvili m.,
SalikaSvili m., gamomc. `meridiani“, Tbilisi, 2011, 20.
351 ivaniZe m., arasrulwlovanTa mimarT sasjelis gamoyenebis sasamarTlo
praqtika, wignSi: arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis
iZulebiTi RonisZiebis Sefardebis problemebi (statiaTa krebuli), red.
lekveiSvili m., SalikaSvili m., gamomc. `meridiani“, Tbilisi, 2011, 160.
352 SalikaSvili m., kriminaluri karieris xelSewyobis kriminologiuri analizi
(sazogadoebis roli adamianis kriminalad Camoyalibebis procesSi), `samarTlis
Jurnali“, #1-2, 2010, 199.
353 kriminologia da samarTlebrivi sistema saqarTveloSi, red. Rlonti g.,
TinaTin wereTlis saxelmwifosa da samarTlis instituti, Tbilisi, 2008, 290.
354 Telford M., The Criminal Responsibility of Children and Young People: An Analysis of Compliance
with International Human Rights Obligations in England and Wales, “International Journal of Private
Law”, Vol. 5, No. 2, 2012, 114.
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amavdroulad, axasiaTebs epizoduroba, rac imas niSnavs, rom misi
Cadena SesaZlebelia nebismier dros, gardatexis periodidan srul
Camoyalibebamde, ra drosac aseve mniSvnelovania mis
socializaciasTan dakavSirebuli problemebi. aRniSnuli
gulisxmobs imas, rom socializaciis dasrulebis Semdeg mozardi
aRar Caidens danaSauls,355 vinaidan am procesis dasrulebamde
arasrulwlovans ar aqvs mkafiod garkveuli sakuTari roli
sazogadoebaSi, sabolood ar aqvs Camoyalibebuli warmodgena, Tu
ra aris swori da araswori da ra Sedegebi SeiZleba moutanos
danaSaulis Cadenam.356 Tumca, gasaTvaliswinebelia, rom
arasrulwlovnis mier danaSaulebrivi saqmianobis gagrZelebis
sakiTxi ar wydeba erTmniSvnelovnad da mraval faqtorzea
damokdiebuli.357 garda zemoT dasaxelebulisa, aRsaniSnavia, rom
arasrulwlovanTa danaSaulebrioba sazogadoebisaTvis naklebad
saSiSi da naklebi zaralis momtania, aseve SedarebiT dabalia
mZime danaSaulTa wilic.358 am yovelives gaTvaliswinebiT,
saxelmwifos politika unda uzrunvelyofdes mozardis mier
gardatexis periodoT gamowveuli sirTuleebis gadalaxvasa da
misi kriminalad Camoyalibebis prevencias.359 nevrologiuri
kvlevebi cxadyofs sanqciis efeqtianobis sxvadasxva faqtors.
kerZod, erTi mxriv, sasjeli mxolod maSin aris efeqtiani,
rodesac igi socialuri kontrolis sistemaSi TavSekavebul
adgils ikavebs, xolo, meore mxriv, xazi unda gaesvas
mozardisTvis SesaZleblobis micemas, sakuTari dadebiTi
saqcieliT aRidginos imiji sazogadoebaSi.360 aRniSnulis
gaTvaliswinebiT, kanonmdebloba unda iyos imdenad daxvewili da
saerTaSoriso standartebTan Sesabamisi, rom arasrulwlovanebis
periodSi Cadenilma danaSaulma rac SeiZleba umtkivneulod

355SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 17; SalikaSvili m., arasrulwlovanTa ganridebis da mediaciis
programis sisxlissamarTlebrivi, kriminologiuri da fsiqologiuri aspeqtebi,
Tbilisi, 2013, 19-20; SalikaSvili m., arasrulwlovanTa sisxlissamarTlebrivi
pasuxismgeblobis kriminologiuri Taviseburebebi, wignSi: arasrulwlovanTa
sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis
problemebi (statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc.
`meridiani“, Tbilisi, 2011, 21-22.
356 giorgaZe al., arasrulwlovanTa sasjelis mizani (ra mizans emsaxureba
sasjeli?), arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis
iZulebiTi RonisZiebebis Sefardebis problemebi, statiaTa krebuli, red.
lekveiSvili m., SalikaSvili m., gamomc. `meridiani“, Tbilisi, 2011, 80.
357 xerxeuliZe i., arasrulwlovanTa danaSauli da misi gamomwvevi mizezebi
iuvenaluri iusticiis sistemebSi, „samarTlis Jurnali“, #2, 2012, 292.
358 kriminologia da samarTlebrivi sistema saqarTveloSi, red. Rlonti g.,
TinaTin wereTlis saxelmwifosa da samarTlis instituti, Tbilisi, 2008, 290.
359SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 18.
360 iqve, 91.
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Caiaros piris cxovrebaSi.361 swored am miznis miRwevas emsaxureba
saukeTeso interesebisaTvis upiratesobis miniWeba, rac aseve
utilitaruli TeoriebiTac SeiZleba iqnes gamarTlebuli,
miuxedavad imisa, rom utilitarizmi socialurad sasargeblo
Sedegebzea orientirebuli,362 individualur saWiroebebTan
mimarTebiT upiratesobas sayovelTao keTildReobas aniWebs363 da

romlis Tanaxmad, „marTlmsajuleba bednierebis maqsimumamde

gazrdaa“,364 risTvisac gamarTlebulia erTi adamianisaTvis zianis
miyeneba sayovelTao keTildReobis uzrunvelsayofad.365 Tumca,
sayovelTao keTildReobis miRweva erTi adamianis keTildReobis
xarjzec SesaZlebelia. kerZod, arasrulwlovnis interesebisaTvis
ufro didi mniSvnelobis miniWeba xels uwyobs mTlianad
sazogadoebis keTildReobis maqsimalur zrdas, radgan swored
arasrulwlovnebi arian sazogadoebaSi uwyveti wesrigis
SenarCunebis ZiriTadi Zala, xolo maTi interesebis
gaTvaliswineba momavlis Senebas gulisxmobs.366 axalgazrda Taoba
warmoadgens socialuri ganviTarebis bunebriv rezervs.367

Sesabamisad, is, rac demokratiul sazogadoebaSi
arasrulwlovnisaTvis sasargebloa, imavdroulad sargeblis
momtania mTlianad sazogadoebisaTvis.368 arasrulwlovnis
saukeTeso interesebisaTvis upiratesobis miniWeba uzrunvelyofs
maT kanonmorCil adamianebad Camoyalibebas, rac
sazogadoebisaTvis usafrTxod cxovrebis garantiaa. amasTan, isic
gasaTvaliswinebelia, rom arasrulwlovnebi ufro metad eqcevian
dadebiTi zegavlenis, sareabilitacio da saganmanaTleblo
programebis qveS, vidre srulwlovnebi.369

kanonTan konfliqtSi myofi arasrulwlovnis saukeTeso
interesebisaTvis upiratesobis miniWeba da maTdami

361ivaniZe m., sasjelis Sefardebis zogadi sawyisebi saqarTvelos
arasrulwlovanTa marTlmsajulebis kanonmdeblobis mixedviT, „sisxlis
samarTlis aqtualuri sakiTxebi“, #1, 2017, 10.
362 vaCeiSvili al., sasjeli da socialuri dacvis RonisZiebani, Tbilisi, 1960, 31.
363 xubua g., samarTlis Teoria, meore Sevsebuli da gadamuSavebuli gamocema,
gamomc. `meridiani”, Tbilisi, 2015, 101.
364 ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Targmani babuxadia
m., red. baCiaSvili i., qurdovaniZe q., „Tbilisis universitetis gamomcemloba“,
Tbilisi, 2012, 82.
365 Follesdal A., John Rawls’ Theory of Justice as Fairness, in: Philosophy of Justice, Series:
Contemporary Philosophy: A New Survey, Vol. 12, Guttorm Fløistad (Ed.), Springer, Oslo, 2015, 312.
366 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 41; Reece H.,
The Paramountcy Principle: Consensus or Construct? “Current Legal Problems Journal”, Vol. 49, Issue 1,
1996, 280.
367 wulaia z., kriminologia (zogadi da kerZo nawili), red. izoria l., gamomc.
`inteleqti“, Tbilisi, 2005, 284.
368 Corriero  M.A., Judging Children as Children: A Proposal for a Juvenile Justice System, Temple
University Press, Philadelphia, 2006, 6.
369 miqanaZe g., arasrulwlovan, qal da uvado TavisuflebaaRkveTil patimrebTan
mopyrobis Taviseburebani, red. qiria e., sasjelaRsrulebisa da probaciis
saswavlo centris gamocema, Tbilisi, 2008, 13.
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gansakuTrebuli damokidebulebis aRiareba humanizmis principidan
gamomdinareobs, romelsac zogadsakacobrio mniSvneloba gaaCnia,
Tumca ar niSnavs mxolod da mxolod calmxriv daTmobebs da
zRvargadasul mimteveblobas.370

2.5 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis mimarTeba da kavSiri sxva
principebTan

bavSvis uflebaTa konvencia efuZneba oTx fundamentur
princips: diskriminaciis dauSvebloba, arasrulwlovnis saukeTeso
interesebis prioritetuloba, sicocxlis, gadarCenisa da jansaRi
ganviTarebis ufleba da sakuTari Sexedulebebis gamoxatvis
ufleba.371 yvela es principi imavdroulad arasrulwlovanTa
marTlmsajulebis principebicaa. unda aRiniSnos, rom Tavad
bavSvis uflebaTa komitets ar gaukeTebia ganmarteba, Tu ratom
dayo konvencia zemoaRniSnul oTx zogad principad da ratom
moixseniebs maT principebad, rodesac isini Tavisi arsiT
konvenciiT dacul uflebebs warmoadgenen. aRsaniSnavia, rom
amgvari dayofa ganxorcielda komitetis Tavdapirveli wevrebis
mier 1991 wels.372 rogorc Semdgom gamoikveTa, vinaidan konvenciis
debulebebi misi miRebis sawyis etapze ucxo iyo saxelmiwifoebisa
da saerTaSoriso sazogadoebisaTvis, zogadi principebis
warmoCena emsaxureboda konvenciis arsis Secnobis gamartivebasa373

da saxelmwifoebisaTvis miTiTebis micemas, Tu ra Rirebulebebze
unda gaemaxvilebinaT gansakuTrebuli yuradReba konvenciis
implementaciis Sesaxeb TavianT sawyis moxsenebebSi.374 amrigad,

370 sisxlis samarTlis zogadi nawili, avtorTa koleqtivi, red. naWyebia g.,
tyeSeliaZe g., „Tbilisis universitetis gamomcemloba“, Tbilisi, 2004, 34-35;
sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi, red.
naWyebia g.,  dvaliZe i., gamomc. `meridiani“, Tbilisi, 2007, 37; naWyebia g.,
sisxlis samarTlis principebi, wignSi: sisxlis samarTali, zogadi nawili

(saxelmZRvanelo), meore gamocema, avtorTa koleqtivi, gamomc. `meridiani“, red.
naWyebia g., Todua n., Tbilisi, 2016, 70.
371 hamiltoni q., arasrulwlovanTa marTlmsajulebis sakanonmdeblo reformis
saxelmZRvanelo miTiTebebi, bavSvTa samarTlebrivi centri da gaeros bavSvTa
fondi, bavSvTa dacvis ganyofileba, niu-iorki, 2011, 34; Detrick Sh., A Commenatry on
the United Nations Convention on the Rights of the Child, Martinus Nijhoff Publishers, The Hague,
Boston, London, 1999, 86; Tobin J., Understanding a Human Rights Based Approach to Matters
Involving Children: Conceptual Foundations and Strategic Considerations, in: The Human Rights of
Children from Visions to Implementation, Antonella Invernizzi, Jane Williams (Eds.), Ashgate Publishing
Limited, Swansea University, Wales, UK, 2011, 71; Kilkelly U., Using the Convention on the Rights of
the Child in Law and Policy: Two Ways to Improve Compliance, in: The Human Rights of Children from
Visions to Implementation, Antonella Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited,
Swansea University, Wales, UK, 2011, 180-181.
372 Abramson B., A Commentary on the United Nations Convention on the Rights of the Child, Article 2,
The Right of Non-Discrimination, Andre Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2008, 64.
373 iqve.
374 Cantwell N., Are “Best Interests” A Pillar or a Problem for Implementing the Human Rights of
Children?, in: The United Nations Convention on the Rights of the Child: Taking Stock After 25 Years
and Looking Ahead, Ton Liefaard, Julia Sloth-Nielsen (Eds.), Brill Nijhoff, Leiden, Boston, 2017, 64.
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aRniSnuli debulebebi asaxaven im ZiriTad valdebulebebs, risi
Sesrulebac saxelmwifoebs ekisrebaT mTlianad konvenciis
implementaciis uzrunvelsayofad.375 is uflebebi, romlebic
bavSvis uflebebis sferoSi yvelaze mniSvnelovnad miiCnevian,
principebad Camoyalibdnen.376

mniSvnelovania, Sefaseba mieces arasrulwlovnis saukeTeso
interesebis prioritetulobis principis sxva principebTan
mimarTebis sakiTxs. marTalia, igi warmoadgens yovlismomcvel
debulebas, romelsac efuZneba rogorc bavSvis uflebaTa
konvencia, ise arasrulwlovanTa marTlmsajulebis sistema, magram
aRniSnuli garemoeba ar gulisxmobs saukeTeso interesebis
prioritetulobis, rogorc principis upiratesobas sxva
principebze. am midgomas adasturebs zemoaRniSnuli msjelobac,
saidanac irkveva, rom bavSvis uflebaTa komitets gansakuTrebuli
mniSvneloba mxolod konvenciis me-3 muxliT gaTvaliswinebuli
uflebisTvis ar miuniWebia da masTan erTad sxva uflebebic
moiazra, rogorc ZiriTad principebad. amasTan,  komitetma
saukeTeso interesebis prioritetuloba erT-erT ZiriTad
principad warmoaCina ara imitom, rom mas rogorc princips unda
miniWeboda upiratesoba, aramed sul sxva mizeziT, razec zemoT
gamaxvilda yuradReba. garda amisa, aRsaniSnavia, rom bavSvis
uflebaTa konvenciiT gaTvaliswinebul debulebebs gaaCniaT
Tanabari iuridiuli Zala, radgan konvencia TiToeul muxls
aniWebs erTsa da imave mboWav efeqts. Sesabamisad, arsad gvxvdeba
miniSneba imis Sesaxeb, rom romelime uflebas/princips aqvs
prioriteti sxvebTan mimarTebiT.377 zogadad, bavSvis uflebaTa
konvencias uflebebisadmi/principebisadmi erTiani midgoma
axasiaTebs da yvela maTgani urTierTdamokidebuli xasiaTisaa.
TiToeuli maTganis mniSvneloba gagebul unda iqnes sxvaTa
interpretirebisa da gaanalizebis Sedegad.378 principTa Soris ar
moqmedebs subordinaciis wesi. Sesabamisad, saukeTeso interesebis
prioritetulobis princips ar SeuZlia gadafaros sxva principebi
da mieniWos upiratesoba, aramed igi unda ganimartos sxva
principebTan kavSirSi.379 amgvari urTierTdamokidebuli da

375 Kilkelly U., Using the Convention on the Rights of the Child in Law and Policy: Two Ways to
Improve Compliance, in: The Human Rights of Children from Visions to Implementation, Antonella
Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited, Swansea University, Wales, UK, 2011,
181.
376 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 64.
377 Archard D., Skivenes M., Balancing a Child’s Best Interests and a Child’s Views, “The International
Journal of Children s Rights”, Martinus Nijhoff Publishers, Vol.17, Issue 1, 2009, 2.
378 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 54.
379 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 24; Nyaman
J., What is the Input by Children and Young People in Implementing their Best Interests?, in: The Best
Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 93; Lansdown G., Best Interests of the Child and the Right to Be Heard, in: The Best
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urTierTSeTavsebadi xasiaTidan gamomdinare, rTuli
warmosadgenia principTa Soris winaaRmdegoba, Tumca SesaZlo
konfliqtis arsebobisas, aucilebelia balansis SenarCeuneba da
ara romelime maTganisTvis upiratesobis miniWeba. aRniSnuli
msjelobis gaTvaliswinebiT, iuridiul literaturaSi gamoTqmuli
mosazreba saukeTeso interesebis prioritetulobis principis sxva
principebTan mimarTebiT uparatesi Zalis Sesaxeb ar unda iqnes
gaziarebuli,380 miT ufro, saukeTeso interesebis
ganusazRvrelobisa da ganuWvretadobis gaTvaliswinebiT, rac,
Tavis mxriv, garkveul riskebs ukavSirdeba. Sesabamisad,
mizanSeuwonelicaa sisxlissamarTlebriv Tu arasrulwlovanTa
marTlmsajulebis principTa uaryofa saukeTeso interesebis
prioritetulobis saxeliT maSin, rodesac darwmunebiT aravin
icis konkretul SemTxvevaSi ra aris saukeTeso interesi da misi
gansazRvra gadawyvetilebis mimReb pirzea damokidebuli, rom
aRaraferi vTqvaT imaze, rom msgavsi midgoma arsebiTad akninebs
sxva principTa mniSvnelobas da yovelgvar azrs ukargavs maT
arsebobas.

arasrulwlovanTa marTlmsajulebaSi saukeTeso interesebis
prioritetuloba gulisxmobs am principis moqmedebas arsebuli
mocemulobis, maT Soris, marTlmsajulebaSi damkvidrebul
principTa sistemis farglebSi da ara maT winaaRmdeg.

aRniSnuli qveTavis farglebSi, mniSvnelovania, Sefaseba
mieces saukeTeso interesebis prioritetulobis principis
SejibrebiTobis principTan Tavsebadobis sakiTxs. kerZod,
gamomdinare iqedan, rom SejibrebiTobis principi mosamarTles
mxareebTan SeTanxmebis gareSe damazustebeli SekiTxvis dasmis
SesaZleblobasac ki ar aniWebs,381 mniSvnelovnad zRudavs
damoukideblad moqmedebis farglebs da metyvelebs mosamarTlis
rolis dasustebaze.382 arsebuli mosazrebiT, `arasrulwlovnis
saukeTeso interesi SesaZlebelia darRveul iqnes SejibrebiTobis

Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 33.
380 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 73; Todua n., arasrulwlovanTa sisxlissamarTlebrivi
pasuxismgebloba, wignSi: sisxlis samarTali, zogadi nawili (saxelmZRvanelo),

meore gamocema, avtorTa koleqtivi, gamomc. `meridiani“, red. naWyebia g., Todua
n., Tbilisi, 2016, 658; varZelaSvili i., arasrulwlovnis mimarT sasjelis
daniSvna, wignSi: arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo

praqtika, gamomc. `meridiani“, Tbilisi, 2017, 130; ivaniZe m., sasjelis Sefardebis
zogadi sawyisebi saqarTvelos arasrulwlovanTa marTlmsajulebis
kanonmdeblobis mixedviT, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017,
10-11; varZelaSvili i., arasrulwlovnis saukeTeso intreresebis
prioritetulobis, rogorc arasrulwlovanTa marTlmsajulebis kodeqsis
umniSvnelovanesi principis mniSvneloba sasamarTlo praqtikaSi, „sisxlis
samarTlis aqtualuri sakiTxebi“, #1, 2017, 72.
381 ix. sssk-is 25-e muxlis me-2 nawili.
382aqubardia i., SejibrebiTobis qarTuli modelis zogierTi aspeqti, „germanul-
qarTuli sisxlis samarTlis Jurnali“, me-2 gamocema, 2016, 13.
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principis dros“,383 romlis Tavidan asacileblad saWiroa
mosamarTlisaTvis mxareebTan SeTanxmebis gareSe SekiTxvis dasmis
uflebis miniWeba, raTa gaarkvios danaSaulis Cadenis mizezebi da
sasjelis saxisa da zomis gansazRvrisas ixelmZRvanelos
arasrulwlovnis saukeTeso interesiT. amasTan, mizanSewonilad
miiCneva arasrulwlovnis saukeTeso interesis SejibrebiTobis
principze upiratesi Zalis miniWebis sakiTxis kanonmdeblobiT
daregulireba.384

upirveles yovlisa, unda aRiniSnos, rom SejibrebiTobis
principis Tavsebadobis Semowmeba saukeTeso interesebis
prioritetulobis principTan unda ganxorcieldes ara saqmeze
WeSmaritebis dadgenis, aramed arasrulwlovnis saukeTeso
interesebis saTanadod Sefasebisa da gansazRvris TvalsazrisiT,
vinaidan arasrulwlovnis saukeTeso interesebis
prioritetulobis principi ar emsaxureba saqmeze WeSmaritebis
dadgenasa da arasrulwlovnis damnaSaveobisa Tu udanaSaulobis
Sefasebas. igi mosamarTlisaTvis, rogorc wesi, sasjelis
daniSvnisas saxelmZRvanelo principia.385 saqmeze WeSmaritebis
dadgenas ki, sxva saproceso garantiebTan erTad, uzrunvelyofs
SejibrebiTobis principi.386 arsebuli mosazrebiT, aseT dros
xdeba saqmeze ara obieqturi, aramed formaluri WeSmaritebis
dadgena anu faqtebis dadgena ara imgvarad, rogorc maT hqondaT
adgili, aramed, rogorc amis saSualebas mxareTa mier wardgenili
faqtobrivi garemoebebi iZleva.387 SejibrebiToba aris
konstituciuri rangis principi, aseve `samarTliani sasamarTlos
uflebis Semadgeneli elementi da warmoadgens rogorc
inkviziciuri, ise SejibrebiTi sisxlis samarTlis modelis
nawils“.388 amasTan, umniSvnelovanesi winapirobaa demokratiuli

383 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 76.
384 iqve, 77.
385 Manco E., Protecting the Child’s Right to Participate in Criminal Justice Proceedings, “Amsterdam
Law Forum”, Vol. 8, No. 1, 2016, 56.
386 TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, red.
giorgaZe g., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 76; TumaniSvili g.,
SejibrebiTobis principi braldebulis dauswreblad sisxlis samarTlis saqmis
arsebiTi ganxilvisas, wignSi: mzia lekveiSvili – 85, saiubileo krebuli, red.
ivaniZe m., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 108.
387 hegeri m., adversaluri da inkviziciuri elementebi evropuli saxelmwifoebis
sisxlis samarTlis procesis kanonmdeblobebSi, rogorc sisxlis saproceso
samarTlis evropeizaciis gamowveva, „germanul-qarTuli sisxlis samarTlis
Jurnali“, me-2 gamocema, 2016, 5; aqubardia i., SejibrebiTobis qarTuli modelis
zogierTi aspeqti, „germanul-qarTuli sisxlis samarTlis Jurnali“, me-2
gamocema, 2016, 14.
388 `saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba saqarTvelos
sisxlis samarTlis saproceso kodeqsis 306-e muxlis me-4 nawilis
konstituciurobis Taobaze da saqarTvelos uzenaesi sasamarTlos
konstituciuri wardgineba saqarTvelos sisxlis samarTlis saproceso
kodeqsis 297-e muxlis `z“ qvepunqtis konstituciurobis Taobaze”, saqarTvelos
sakonstitucio sasamarTlos plenumis gadawyvetileba, saqme #3/1/608,609, 29
seqtemberi, 2015, II-16.
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meqanizmebis ganviTarebisTvis da braldebulis uflebebis dacvis
uzrunvelsayofad.389 Sesabamisad, am principis uaryofa
arasrulwlovanTa marTlmsajulebaSi saqmeze WeSmaritebis
dadgenis konteqstSi safuZvels moklebulia. rac Seexeba
saukeTeso interesebis Sefasebisa da gansazRvris process, am
etapze SejibrebiTobis principi ar awesebs SezRudvebs
mosamarTlisaTvis. igi saqmeze WeSmaritebis dadgenis konteqstSi
moiTxovs mosamarTlisagan neitralurobas da krZalavs
braldebisa da dacvis poziciebis xelSewyobas, romelime mxaris
sasargeblod saqmisTvis mniSvnelovani mtkicebulebis
damoukideblad mopovebas, maT Soris, Tundac damazustebeli
SekiTxvis dasmas. amiT kanonmdebeli Seecada, sasamarTlos mier
saqmis gadawyvetis funqcia gaewminda braldebisa da dacvis
elementebisgan.390 es yovelive emsaxureba mxareTa Tanasworobas,
rac „SejibrebiTobis aucilebeli pirobaa“.391 saukeTeso
interesebis Sefasebisa da gansazRvris procesi scildeba saqmeze
WeSmaritebis dadgenis farglebs, radgan am SemTxvevaSi ar xdeba
piris damnaSaveobisa Tu udanaSaulobis Sefaseba. Sesabamisad, am
etapze mosamarTle ver iqneba SezRuduli SejibrebiTobis
principiT da saukeTeso interesebis Sefasebisa da gansazRvris
mizniT ver waerTmeva SekiTxvis dasmis SesaZlebloba. miT ufro,
rom saqmeze WeSmaritebis dadgenis TvalsazrisiTac ki ar aris
mosamarTle absoluturad neitraluli, gansxvavebiT SejibrebiTi
modelisagan, romlis `fundamentur niSans warmoadgens
mosamarTlis neitralurobis pirobebSi sasamarTloSi
WeSmaritebis damtkicebis funqciis mxareTa iniciativisTvis

mindoba“.392 SejibrebiTobis principi, rogorc aRiniSna,
samarTliani sasamarTlos uflebis Semadgenel elementad
ganixileba da `arc erT SemTxvevaSi ar aTavisuflebs
mosamarTles TavisTavadi valdebulebisgan, iTvaliswinebdes da
sworad iyenebdes samarTlis fundamentur principebs...“.393

389TumaniSvili g., SejibrebiTobis principi braldebulis dauswreblad sisxlis
samarTlis saqmis arsebiTi ganxilvisas, wignSi: mzia lekveiSvili – 85,
saiubileo krebuli, red. ivaniZe i., gamomc. `iuristebis samyaro“, Tbilisi, 2014,
108.
390 aqubardia i., mxareTa Tanasworoba da mosamarTlis roli SejibrebiT
samarTalwarmoebaSi, wignSi: mzia lekveiSvili – 85, saiubileo krebuli, red.
ivaniZe m., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 142; aqubardia i.,
gogSeliZe r., fafiaSvili l., gogniaSvili n., sisxlis samarTlis procesi,
(zogadi nawilis calkeuli institutebi), meore gamocema, red. gogSeliZe r.,
gamomc. `samarTali“, Tbilisi, 2009, 152.
391 `saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba saqarTvelos
sisxlis samarTlis saproceso kodeqsis 306-e muxlis me-4 nawilis
konstituciurobis Taobaze da saqarTvelos uzenaesi sasamarTlos
konstituciuri wardgineba saqarTvelos sisxlis samarTlis saproceso
kodeqsis 297-e muxlis `z“ qvepunqtis konstituciurobis Taobaze”, saqarTvelos
sakonstitucio sasamarTlos plenumis gadawyvetileba, saqme #3/1/608,609, 29
seqtemberi, 2015, II-19.
392 iqve, II-15.
393 iqve, II-21.
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garda zemoaRniSnulisa, saukeTeso interesebis Sefaseba,
gansazRvra da gadawyvetilebis miRebisas misi upiratesad
gaTvaliswineba mosamarTlisaTvis rogorc bavSvis uflebaTa
konvenciiT, ise erovnuli kanonmdeblobiT dakisrebuli
valdebulebaa, romlis Sesrulebac TavisTavad moiTxovs
mosamarTlis aqtiur rols, rasac ver SezRudavs SejibrebiTobis
principi. amasTan, Tundac SejibrebiTobis principi saukeTeso
interesebis Sefasebisa da gansazRvris etapzec ukrZalavdes
mosamarTles SekiTxvis dasmis uflebas, gasaTvaliswinebelia, amk-
is me-2 muxlis me-3 nawili, romelic arasrulwlovanTa
marTlmsajulebis procesSi sxva normatiuli aqtebis debulebebis
gamoyenebis SesaZleblobas mxolod im SemTxvevaSi uSvebs, Tu
isini ar ewinaaRmdegeba marTlmsajulebis kodeqss an/da
arsrulwlovnisaTvis SeRavaTs iTvaliswinebs. saukeTeso
interesebis Sefasebisa da gansazRvris procesSi
mosamarTlisaTvis SekiTxvis dasmis uflebis SezRudva
ewinaaRmdegeba marTlmsajulebis kodeqss im TvalsazrisiT, rom
igi ver SeZlebs saukeTeso interesis saTanadod Sefasebas,
gansazRvras da, Sesabamisad, amk-is me-4 muxliT gaTvaliswinebuli
valdebulebis Sesrulebas. am SemTxvevaSi, sssk-is 25-e muxlis me-3
nawilis gamoyeneba SekiTxvis dasmis nawilSi dauSvebelia, Tumca
es, ra Tqma unda, ar niSnavs mTlianad SejibrebiTobis principis
uaryofas arasrulwlovanTa marTlmsajulebaSi zemoaRniSnul
mizezTa gamo, gansakuTrebiT ki principis konstituciuri rangis
gaTvaliswinebiT.

2.6 arasrulwlovnis saukeTeso interesebis
prioritetulobis principis gamoyeneba

2.6.1 principis moqmedebis areali
bavSvis uflebaTa konvenciis mixedviT, saukeTeso

interesebis prioritetulad ganxilva garantirebulia bavSvebis
mimarT ganxorcielebul yvela moqmedebaSi da amasTan, ar
Semoifargleba mxolod konvenciiT daculi uflebebiT, rac, Tavis
mxriv, mianiSnebs principis gamoyenebis sakmaod farTo arealze.394

Sesabamisad, marTalia, konvenciis 37-e da me-40 muxlebi ar
gansazRvravs arasrulwlovanTa marTlmsajulebasTan
dakavSirebul sakiTxTa srulyofil regulirebas da mxolod
principuli mniSvnelobis sakiTxebiT Semoifargleba, magram
saukeTeso interesebis prioritetulobis principi ganagrZobs
moqmedebas am muxlebiT daregulirebul sakiTxTa miRmac.
aRniSnuli msjeloba relevanturia erovnul kanonmdeblobasTan
mimarTebiTac. kerZod, saukeTeso interesebis prioritetulobis
principi moqmedebs ara marto amk-iT dadgenil farglebSi, aramed
mis farglebs gareTac, rodesac kodeqsis me-2 muxlis me-3

394 Detrick Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus
Nijhoff Publishers, The Hague, Boston, London, 1999, 90.
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nawilidan gamomdinare, arasrulwlovanTa marTlmsajulebis
procesSi xdeba sxva normatiuli aqtebis debulebebis gamoyeneba.

bavSvis uflebaTa konvenciis me-3 muxli yuradRebas
amaxvilebs sityva `moqmedebaze“, romelic pirvelad 1979 wels
poloneTis mier SemoTavazebuli konvenciis teqstis
koreqtirebul versiaSi aisaxa da 1981 wels, pirveli mosmenisas,
ganxilul iqna samuSao jgufis mier,395 Tumca samuSao jgufis
farglebSi aranairi msjeloba ar gamarTula imasTan
dakavSirebiT, gulisxmobda Tu ara aRniSnuli sityva
umoqmedobasac. aRsaniSnavia, rom konvencia unda ganimartos
miznobrivad. Sesabamisad, saukeTeso interesebis prioritetulobis
principidan umoqmedobis amoricxva ar iqneba gamarTlebuli
konvenciis miznebisaTvis.396 moqmedebis ganxorcielebisagan Tavis
Sekavebis Sesaxeb gadawyvetilebac, Tavis mxriv, moqmedebaa.397

amasTan, mniSvnelovania, rom konvencia principis moqmedebas ar
zRudavs mxolod gadawyvetilebis miRebis procesiT. analogiuri
midgoma gvxvdeba arasrulwlovanTa marTlmsajulebis kodeqsSic,
romelic saukeTeso interesebis prioritetulobis princips
ganavrcobs arasrulwlovanTa marTlmsajulebis mTlian
procesze, dawyebuli gamoZiebiT, dasrulebuli reabilitacia-
resocializaciiT, rac moicavs arasrulwlovnis mimarT rogorc
gadawyvetilebebis miRebas, ise qmedebaTa ganxorcielebas.
Sesabamisad, principis moqmedebis farglebi praqtikulad
SeuzRudavia, rac xazs usvams mis gansakuTrebul mniSvnelobas.

2.6.2 principis adresatTa wre
saukeTeso interesebis prioritetulobis principis

moqmedebas adresatTa wris mixedviT gaaCnia, rogorc viwro, ise
farTo gageba. upirveles yovlisa, unda aRiniSnos, rom saukeTeso
interesebis upiratesad gaTvaliswinebis valdebuleba miemarTeba
ara marto konkretul arasrulwlovans/arasrulwlovnebs,
romlebic  arasrulwlovanTa marTlmsajulebis procesSi
aRmoCndebian CarTuli, aramed zogadad bavSvebs, konkretizaciis
gareSe.398 principiT gaTvaliswinebuli samarTlebrivi

395 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 337-338.
396 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 45.
397 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 18; Howe R.B., Covell K., Education
in the Best Interests of the Child: A Children’s Rights Perspective on Closing the Achievement Gap,
University of Toronto Press, Toronto, Buffalo, London, 2013, 21.
398 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 23; General Comment No. 7,
“Implementing Child Rights in Early Childhood”, UN Committee on the Rights of the Child, Fortieth
Session (12-20 September), CRC/C/GC/7/Rev.1, 20 September, 2006, Para. 13; hamiltoni q.,
arasrulwlovanTa marTlmsajulebis sakanonmdeblo reformis saxelmZRvanelo



85

valdebuleba, viwro gagebiT, miemarTeba im gadawyvetilebebsa da
RonisZiebebs, romlebsac pirdapiri gavlena aqvT
arasrulwlovanze, arasrulwlovanTa garkveul jgufze an
zogadad arasrulwlovnebze (mag. arasrulwlovnis mimarT
gamotanili sasamarTlos gadawyvetileba, prokuroris
dadgenileba, marTlmsajulebis maregulirebeli kanonmdeblobis
miReba Tu politikis SemuSaveba da a.S.), xolo farTo gagebiT
aseve moicavs yvela im RonisZiebasa da gadawyvetilebas,
romlebsac arapirdapiri gavlena aqvT arasrulwlovanze,
arasrulwlovanTa garkveul jgufze Tu zogadad
arasrulwlovnebze (mag. xelisuflebis mier miRebuli nebismieri
gadawyvetileba Tu ganxorcielebuli qmedeba, romlebic ara
marto arasrulwlovnebs exebaT).399 amrigad, principi araa
SezRuduli bavSvebTan pirdapir SemxeblobaSi myofi qmedebebiT,
aramed moicavs yvelafer mniSvnelovans, ramac SeiZleba pirdapiri
an arapirdapiri gavlena moaxdinos bavSvze.400 bavSvis uflebaTa
komiteti upiratesobas farTo ganmartebas aniWebs,401 rasac
safuZvlad udevs, erTi mxriv, saukeTeso interesebis
prioritetulobis principis maqsimalurad farTod gamoyenebis
aucilebloba da, meore mxriv, Tavad bavSvis uflebaTa konvenciis
suliskveTeba, rac gamoixateba me-3 muxlis teqstSi sityva
`bavSvebis” anu mravlobiTi ricxvis gaTvaliswinebiT da mianiSnebs
saukeTeso interesebis prioritetulobis principis farTod
gamoyenebis mizanze.402 farTo ganmartebis gamoyeneba SesaZlebelia
im moculobiT, rac Zalian zogads da absoluturad
yovlismomcvels ar gaxdis princips.403

bavSvis uflebaTa komiteti saukeTeso interesebis
prioritetetulobis princips avrcelebs rogorc kanonTan
konfliqtSi myof, ise kanonTan kontaqtSi myof pirebze - mowme da

miTiTebebi, bavSvTa samarTlebrivi centri da gaeros bavSvTa fondi, bavSvTa
dacvis ganyofileba, niu-iorki, 2011, 34.
399 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para.19; General Comment No. 7,
“Implementing Child Rights in Early Childhood”, UN Committee on the Rights of the Child, Fortieth
Session (12-20 September), CRC/C/GC/7/Rev.1, 20 September, 2006, Para. 13 (b).
400 mesxi m., arasrulwlovani msxverplis dacva da saerTaSoriso standartebiT
aRiarebuli uflebebi, romelTa gaTvaliswineba aucilebelia
samarTalwarmoebisas (gaerTianebuli erebis samodelo kanonmdeblobis
analizis mixedviT), „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 56;
SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 277.
401 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para.19.
402 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 46.
403 iqve.
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dazaralebuli.404 swored analogiur midgomas efuZneba
saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsic.

mocemul Temaze msjelobis farglebSi, mniSvnelovania,
yuradReba gamaxvildes arasrulwlovanTa marTlmsajulebis
saproceso normebis moqmedebis sakiTxze, vinaidan aRniSnuli
gavlenas axdens kodeqsis debulebebis, maT Soris, saukeTeso
interesebis prioritetulobis principis moqmedebaze pirTa wris
mimarT. 2018 wlis 30 maiss ganxorcielebuli cvlilebiT,
marTlmsajulebis kodeqsi im piris mimarT, romelic danaSaulis
Cadenisas da/an arasrulwlovanTa marTlmsajulebis procesis
dawyebisas arasrulwlovani iyo da Semdeg gaxda srulwlovani
gamoricxavs amk-is saproceso normebis gamoyenebis SesaZleblobas
da masze avrcelebs sisxlis samarTlis saproceso kodeqsis
normebs.405 aRniSnuli regulireba gulisxmobs, rom mxolod da
mxolod iuridiuli asakis dadgomis gamo, kanonTan konfliqtSi
myofi piri rCeba saxelmwifos mxridan yovelgvari dacvis gareSe
da erTmeva arasrulwlovanTa marTlmsajulebis kodeqsiT
dadgenili araerTi umniSvnelovanesi garantiiT, maT Soris,
saukeTeso interesebis prioritetulobis principiT, savaldebulo
dacviT, saqmis daxurul sxdomaze ganxilvisa da procesSi
specializebul pirTa monawileobis uflebiT sargeblobis
SesaZlebloba. am ukanasknel SemTxvevaSi, mosamarTlesTan
mimarTebiT, sasamarTlos Semadgenlobis ucvlelobidan
gamomdinare, praqtikiulad problema ar warmoiqmneba,406 Tumca
procesis sxva monawileebi SeiZleba Caanacvlon
araspecializebulma pirebma. yovelive aRniSnuli gulisxmobs
saxelmwifos mier pasuxismgeblobis moxsnas sisxlissamarTlebriv
sistemaSi moxvedrili arasrulwlovnebis mimarT. msgavsi midgoma
pirs ukargavs stabilurobis gancdas, rac samarTlebrivi
saxelmwifos principis erT-erTi ZiriTadi komponentia da `pirvel
rigSi, calkeuli moqalaqis ndobis dacvas gulisxmobs“.407 18 wlis
asakis miRweva ar niSnavs, rom mozardma daasrula ganviTareba da
SesaZlebelia mis winaaRmdeg igive normebis gamoyeneba, rac
gamoiyeneba srulwlovani adamianis sisxlissamarTlebrivi
pasuxismgeblobis dros.408 evrosasamarTlos ganmartebiT, is
mizezebi, rogoricaa bavSvis simwifis done, inteleqtualuri da
emociuri unarebi, romelTa gamo arasrulwlovnis mimarT

404 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 28.
405 ix. amk-is me-2 muxlis me-2 da me-4 nawilebi.
406CxeiZe i., specializaciis standarti arasrulwlovanTa qarTul
marTlmsajulebaSi, `marTlmsajuleba da kanoni“, #3, 2018, 91.
407Svabe i., germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi,
Targmani CaCaniZe e., red. kublaSvili k., niniZe T., lolaZe b., eremaZe q., 2011, 335.
408SalikaSvili m., arasrulwlovanTa sasjelisa da aRmzrdelobiTi
zemoqmedebis iZulebiTi RonisZiebis saxeebi, wignSi: arasrulwlovanTa
sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis
problemebi (statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc.
`meridiani“, Tbilisi, 2011, 101.
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gamoiyeneba specialuri mopyroba, ar wyvets moqmedebas
dauyovnebliv iuridiuli asakis miRwevisTanave da garkveuli
periodis manZilze kvlav inarCunebs Tavis mniSvnelobas.409 swored
msgavs midgomas efuZneba araerTi qveynis kanonmdebloba. kerZod,
estoneTis sisxlis samarTlis saproceso kodeqsi sisxlis
samarTalwarmoebaSi advokatis savaldebulo monawileobas
danaSaulis Cadenis dros piris arasrulwlovanebas ukavSirebs,
miuxedavad imisa, procesis msvlelobisas Seusrulda Tu ara 18
weli.410 germaniis arasrulwlovanTa marTlmsajulebis aqti 18-dan
21 wlamde piris mier danaSaulis Cadenis SemTxvevaSi uSvebs
arasrulwlovanTaTvis gaTvaliswinebuli sanqciebis gamoyenebis
SesaZleblobas, im SemTxvevaSi, Tu piri danaSaulebrivi qmedebis
Cadenisas sakuTari moraluri RirebulebebiTa da
inteleqtualuri ganviTarebis doniT uTanabrdeboda
arasrulwlovans an Tu qmedebas axasiaTebs arasrulwlovanTa
danaSaulisaTvis specifikurad damaxasiaTebeli motivi da
garemoebebi.411 CexeTis arasrulwlovanTa marTlmsajulebis aqtis
Tanaxmad, 18 wels gadacilebuli piri eqvemdebareba aRniSnuli
aqtiT gaTvaliswinebul sisxlissamarTlebriv procedurebs, Tu
igi danaSaulis Cadenis dros iyo 18 welze naklebi asakis.412

analogiurad, avstriis arasrulwlovanTa sasamarTloebis Sesaxeb
aqtis413 debulebebi gamoiyeneba im danaSaulTa mimarT, romlebic
Cadenilia arasrulwlovanebis periodSi, Tundac braldebuli
procesis msvlelobisas gaxdes srulwlovani.414 gansxvavebiT
saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsisagan,
aRniSnuli magaliTebi adasturebs, rom saxelmwifo ar ixsnis
arasrulwlovnebis mimarT pasuxismgeblobas iuridiuli asakis
dadgomisTanave da iTvaliswinebs am kategoriis pirTa
mowyvladobas. msgavsi midgoma aRiarebulia saerTaSoriso
donezec. kerZod, evropis sabWosa da evroparlamentis direqtiva,
romelic gansazRvravs sisxlis samarTlis saqmis warmoebis
procesSi arasrulwlovanTa procedurul garantiebs,

409 Case of Martin v. Estonia, Application No. 35985/09, Strasbourg, 30 May, 2013, Para. 92.
410 Code of Criminal Procedure, Estonia, Riigikogu, Passed 12.02.2003, Entry into force 01.07.2004, Art.
45 (2), ix. <https://www.riigiteataja.ee/en/eli/530102013093/consolide>, [10.03.2019].
411 Dunkel F., Heinz W., Germany, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H.
Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 306; Juvenile Justice Act, Germany, 1974,
Section 105(1).
<file:///C:/Users/APGUSER/Downloads/Germany_Juvenile_Courts_Act_am2013_en%20(3).pdf>,
[10.03.2019].
412 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Czech Republic, European Commission, June, 2013, 21-22; The Law on Juvenile
Responsibility for Unlawful Acts and Juvenile Justice and on Amendments to Certain Acts (Law on
Juvenile Justice), Czech Republic, Act No. 218/2003 Coll. Art.1 (3),
<https://www.zakonyprolidi.cz/cs/2003-218>, [10.03.2019].
413 Federal Act of 20 October 1988 on the Administration of Justice for Juvenile and Young Adult
Offenses (Juvenile Court Act 1988 - JGG), Austria,
<https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10002825
>, [10.03.2019].
414 Study on Children’s Involvement in Judicial Proceedings, Contextual Overview for the Criminal
Justice Phase – Austria, European Commission, June, 2013, 16.
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iTvaliswinebs savaldebulo daTqmas, romlis mixedviTac
direqtivis debulebebi, garda kanonier warmomadgenelTa
monawileobis konteqstSi, vrceldeba srulwlovan pirebzec, Tu
isini arasrulwlovanebis periodSi daeqvemdebarnen
sisxlissamarTlebriv procedurebs da Tu am debulebaTa
gamoyeneba gamarTlebulia konkretuli saqmis garemoebebiT, maT
Soris, piris mowifulobis doniTa da daucvelobis xarisxiT.415

swored danaSaulis arasrulwlovanebis periodSi Cadenis faqtze
akeTebs aqcents `kanonTan konfliqtSi myof arasrulwlovanTa
marTlmsajulebis Sesaxeb“ modaluri kanonic da 18 wlis asakis
miRwevis SemTxvevaSi, gamoricxavs srulwlovanTa regulaciebis
gavrcelebas.416

gansaxilvel sakiTxTan dakavSirebiT, sainteresoa,
saqarTvelos uzenaesi sasamarTlos gadawyvetileba, romelic jer
kidev arasrulwlovanTa marTlmsajulebis kodeqsis amoqmedebamde
iqna miRebuli da sadac sakasacio palatam ganmarta, rom im
droisaTvis moqmedi ssk-is 63-e muxlis me-5 nawili, romelic
miuxedavad danaSaulis arasrulwlovanebis dros Cadenisa,
krZalavda pirobiTi msjavris gamoyenebis SesaZleblobas im
SemTxvevaSi, Tu ganaCenis gamotanis momentisaTvis msjavrdebuls
Seusrulda Tvrameti weli, ewinaaRmdegeboda saerTaSoriso
aqtebs, ris gamoc palatam ixelmZRvanela ra arasrulwlovnis
saukeTeso interesebiT, saqarTvelos konstituciis Sesabamisad,
erovnul kanonmdeblobasTan mimarTebiT upiratesoba mianiWa
saerTaSoriso standartebs da arasrulwlovans Tavisuflebis
aRkveTis saxiT daniSnuli sasjeli CauTvala pirobiTad.417

yovelive zemoaRniSnulis gaTvaliswinebiT, saqarTvelos
arasrulwlovanTa marTlmsajulebis kodeqsSi ganxorcielebuli
cvlileba ver pasuxobs saxelmwifos mier nakisr valdebulebebs
arasrulwlovnebTan mimarTebiT. Sesabamisad, mizanSewonilia,
marTlmsajulebis kodeqsSi cvlilebis ganxorcieleba, romelic
amk-is saproceso normebis, garda kanonier/saproceso
warmomadgenlobasTan dakavSirebuli regulaciebisa, gavrcelebas
uzrunvelyofs im pirebze, romlebmac arasrulwlovanebis
periodSi Caidines danaSauli, miuxedavad procesis dasrulebamde
18 wlis asakis miRwevisa. aRniSnuli gansakuTrebiT miemarTeba im
SemTxvevas, rodesac arasrulwlovanTa marTlmsajulebis
procesis dawyebisas piri arasrulwlovani iyo da procesis
dasrulebamde gaxda srulwlovani. rac Seexeba SemTxvevas,
rodesac danaSauli arasrulwlovanma Caidina da procesi

415 Directive (EU) 2016/800 of the European Parliament and of the Council, “On Procedural Safeguards
for Children Who Are Suspects or Accused Persons in Criminal Proceedings”, 11 May, 2016, Art. 2 (3);
Cras S., The Directive on Procedural Safeguards for Children who Are Suspects or Accused Persons in
Criminal Proceedings - Genesis and Descriptive Comments Relating to Selected Articles, “UECRIM (The
European Criminal Law Associations‘ Forum)”, Issue 2, 2016, 112.
416 Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Art. 5 (5),
Commentary, 60.
417 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2015
wlis 29 ivnisis gadawyvetileba, saqme #265ap-15, abz. 25-29.
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srulwlovnis mimarT daiwyo, SesaZlebelia, calkeul
sagamonakliso SemTxvevebSi, danaSaulis Cadenidan piris mimarT
sisxlissamarTlebrivi devnis dawyebamde gasuli drois
xangrZlivobis gamo, piris asakis gaTvaliswinebiT, mizanSeuwoneli
iyos arasrulwlovanTa marTlmsajulebis kodeqsis saproceso
normebis gamoyeneba. am problemis aRmofxvris uzrunvelsayofad,
sasurvelia, dadgindes 21 wlamde asakobrivi zRvari, romlis
miRwevac gamoiwvevs procesis warmarTvas sisxlis samarTlis
saproceso kodeqsis normebis Sesabamisad.

2.6.3 principis ganmaxorcielebeli subieqtebi

2.6.3.1 sasamarTloebi da administraciuli organoebi
arasrulwlovanTa marTlmsajulebaSi arasrulwlovnis

saukeTeso interesebis prioritetulobis principis
ganxorcielebis TvalsazrisiT gansakuTrebuli wvlili
sasamarTloebsa da procesis mwarmoebel sxva administraciul
organoebs miuRZviT. principis jerovnad ganxorcieleba
warmoadgens absoluturad yvela instanciis sasamarTlos
valdebulebas418 da vrceldeba saqmis ganxilvis nebismier etapze
dawyebuli pirveli instanciis sasamarTloSi pirveli wardgenis
sxdomiT, dasrulebuli sakasacio saCivris ganxilviT. aseve
moicavs ganaCenis gadasinjvas axlad gamovlenil garemoebaTa
gamo. swored sasamarTlo aris erTaderTi organo, romelic
uflebamosilia ganaxorcielos sisxlissamarTlebrivi
marTlmsajuleba da gamoitanos saboloo gadawyvetileba.419

amasTan, warmoadgens arasrulwlovnis saukeTeso interesebis
dacvis umaRles institucias da bavSvis keTildReobis sakiTxis
gadawyvetisas, saboloo sityva swored mosamarTlezea
damokidebuli.420

arasrulwlovanTa marTlmsajulebis kodeqsi saukeTeso
interesebis prioritetulad ganxilvis valdebulebas avrcelebs
marTlmsajulebis procesze, rac amk-is me-3 muxlis me-5 nawilis
Tanaxmad, moicavs arasrulwlovnis monawileobiT sisxlis
samarTlis saqmis warmoebas, maT Soris, danaSaulis gamoZiebas,
sisxlissamarTlebriv devnas, saqmis sasamarTloSi ganxilvas,
daniSnuli sasjelis an sxva zomis aRsrulebas, resocializacia-
reabilitacias. Sesabamisad, principis Sesrulebis valdebuleba
ekisreba am procesis mwarmoebel/monawile yvela administraciul
organos. kerZod, prokuraturas, policias, probaciis erovnul
saagentosa da penitenciur dawesebulebebs. Tumca, garda
administraciuli organoebisa, amk-is me-3 muxlis me-6 nawilis

418 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 27.
419 TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, red.
giorgaZe g., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 90.
420 Dausab Y., The Best Interests of the Child, in: Children’s Rights in Namibia, Oliver C. Ruppel (Ed.),
Macmillan Education Namibia, 2009, 147.
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Sesabamisad, valdebuleba ekisrebaT agreTve advokatebs,
mediatorebs, mowmisa da dazaralebulis koordinatorebs.
mniSvnelovania, Sefaseba mieces sakiTxs, ramdenad moiazrebs
marTlmsajulebis kodeqsi specialuri penitenciuri samsaxuris
adgilobriv sabWos, rogorc principis ganxorcielebis
valdebulebis mqone administraciul organos. marTalia,
zemoaRniSnuli norma marTlmsajulebis procesis ganmartebisas
pirdapir ar miuTiTebs sasjelis moxdisagan pirobiT vadamde
gaTavisuflebisa da Tavisuflebis aRkveTis saxiT daniSnuli
sasjelis mouxdeli nawilis ufro msubuqi saxis sasjeliT
Secvlaze da ufro metic, adgilobrivi sabWo arc
marTlmsajulebis procesis mwarmoebel/monawile pirebSi
moiazreba,421 magram es ar niSnavs imas, rom masze ar vrceldeba
principis dacvis valdebuleba. kerZod, amk-is me-3 muxlis me-5
nawili ar gvTavazobs marTlmsajulebis procesis etapTa
amomwurav CamonaTvals, Sesabamisad, SesaZlebelia, aRniSnul
procesSi moviazroT adgilobrivi sabWos mier sakiTxTa
ganxilvac. garda amisa, marTlmsajulebis procesi calsaxad
gulisxmobs sasjelis aRsrulebas, rac ar SeiZleba gagebul iqnes
viwrod, rogorc arasrulwlovanze mxolod saTanado
zedamxedvelobis ganxorcieleba, aramed moiazreba sasjelis
aRsrulebis etapi, rac moicavs adgilobrivi sabWos qvemdebare
sakiTxTa ganxilvasac. Sesabamisad, principis ganmaxorcielebel
administraciul organoebSi adgilobrivi sabWoc unda moviazroT.
analogiuri msjeloba vrceldeba mudmivmoqmed komisiebze,
romlebic ganixilaven pirobiTi msjavrisa da nasamarTlobis
moxsnis, agreTve avadmyofobis gamo sasjelis Semdgomi moxdisagan
gaTavisuflebis sakiTxebs. bundovanebis aRmofxvris mizniT,
mizanSewonilia, amk-is me-3 muxlis me-6 nawilSi cvlilebis
ganxorcieleba da arasrulwlovanTa marTlmsajulebis procesis
mwarmoebel/procesis monawile pirTa CamonaTvalisaTvis
zemoaRniSnuli administraciuli organoebis damateba.

2.6.3.2 socialuri uzrunvelyofis sakiTxebze momuSave
saxelmwifo da kerZo dawesebulebebi

arasrulwlovnis saukeTeso interesebi da zogadad bavSvis
uflebebi arasrulwlovnebTan momuSave socialuri muSakebis
ZiriTadi yuradRebis sagans warmoadgens,422 rac bavSvis uflebaTa
konvenciis me-3 muxlis pirveli punqtidan gamomdinareobs da
mianiSnebs principis Sesrulebis valdebulebis dakisrebis
ganzraxvas bavSvebTan momuSave profesionalTa rogorc sajaro,
ise kerZo seqtorisaTvis.423 amrigad, yvela saTanado pirma unda

421 ix. amk-is me-3 muxlis me-6 nawili.
422 Martins C., How Can We Ensure that the Best Interests of the Child Are a Primary Consideration in
Social Work?, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka
Sormunen (Ed.), Council of Europe, 2016, 117.
423 Zermatten J., The Best Interests of the Child: Literal Analysis, Function and Implementation, Working
Report, Institut international des droits de l'enfant, 2010, III-a (Literal Analysis).
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uzrunvelyos konvenciis muxlebis praqtikaSi gamoyeneba
arasrulwlovnis saukeTeso interesebis dasacavad.424 aRsaniSnavia,
rom poloneTis mier 1979 wels pirveli mosmenisas
SemoTavazebuli konvenciis me-3 muxlis ganaxlebuli redaqcia
principis dacvis valdebulebas, maT Soris, mSoblebsa da
mzrunvelebs akisrebda.425 amerikis SeerTebuli Statebis mier
SemoTavazebulma alternatiulma versiam principis gamoyeneba
SezRuda mxolod `oficialuri“ qmedebebiT,426 rac miznad isaxavda
kerZo gadawyvetilebaTa gamoricxvas principis moqmedebis
arealidan.427 aRsaniSnavia, rom arc poloneTis da arc amerikis
SeerTebuli Statebis mier SeTavazebuli modeli ar iqna
gaziarebuli.428 teqstis saboloo versia calsaxad miuTiTebs, rom
valdebuleba ar vrceldeba mSoblebze da mzrunvelebze, aramed
mxolod oficialuri (miuxedavad teqstSi am sityvis ararsebobisa)
gadawyvetilebebi unda iqnes miRebuli saukeTeso interesebis
gaTvaliswinebiT.429 Tumca, miuxedavad amisa, `mSoblebi
uflebamosili da valdebuli arian, aRzardon TavianTi Svilebi
sazogadoebis Rirseul wevrebad, izrunon maT fizikur, gonebriv,
sulier da socialur ganviTarebaze.“430 aRsaniSnavia, rom germaniis
sakonstitucio sasamarTlo aRiarebs mSoblebis upiratesobas
Svilebis aRzrdis sakiTxSi saxelmwifo struqturebTan
SedarebiT.431

amgvar midgomas ganamtkicebs saqarTvelos kanoni „bavSvis
uflebaTa kodeqsi“, romelic bavSvis saukeTeso interesis
gansazRvras prioritetulad swored mSobels miandobs.432

Sesabamisad, bavSvis uflebaTa konvenciis me-18 muxli, marTalia,

424 Ng G. T., The Rights of the Child and The Best Interests of the Child, “Asia Pacific Journal of Social
Work and Development”, Vol. 15, No. 2, 2005, 1.
425 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 47; Legislative
History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations High
Commissioner for Human Rights, New York, Geneva, 2007, 337.
426 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 338.
427 Detrick Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus
Nijhoff Publishers, The Hague, Boston, London, 1999, 90; Legislative History of the Convention on the
Rights of the Child, Vol. 1, Office of the United Nations High Commissioner for Human Rights, New
York, Geneva, 2007, 339.
428 Detrick Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus
Nijhoff Publishers, The Hague, Boston, London, 1999, 90.
429 Freeman M. D. A., Upholding the Dignity and Best Interest of Children: International Law and the
Corporal Punishment of Children, “Law and Contemporary Problems”, Vol. 7, No. 2, 2010, 217.
430 „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“,
saqarTvelos sakonstitucio sasamarTlos plenumis gadawyvetileba, saqme
#3/2/416, 11 ivlisi, 2011, II-58; kopaleiSvili m., iwvevs Tu ara saqarTvelos
sisxlis samarTlis kodeqsis 42-e muxlis 51 nawilis moqmedeba mSoblis
sisxlissamarTlebriv pasuxismgeblobas, „samarTlis Jurnali“, #1, 2013, 304.
431 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 22.
432 ix. saqarTvelos kanoni `bavSvis uflebaTa kodeqsi“, me-3 muxlis „T“
qvepunqti.
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susti formulirebiT, magram mainc ganamtkicebs bavSvis saukeTeso
interesebis mSobelTa ZiriTadi zrunvis sagnad ganixilavis
aucileblobas.433 arsebuli mosazrebiT, bavSvis saukeTeso
interesi farTod unda iqnes gagebuli da garda
marTlmsajulebaSi specializebuli pirebisa, mSoblis aqtiur
rolsac unda iTvaliswinebdes.434

bavSvis uflebaTa konvenciis me-3 muxli saukeTeso
interesebis prioritetulobis princips ZiriTadad sajaro pirebis
mier miRebul gadawyvetilebebze da moqmedebebze avrcelebs,
xolo konkretulad socialuri uzrunvelyofis sakiTxebze
momuSave kerZo dawesebulebebze miTiTeba mianiSnebs principis
moqmedebis arealis gavrcelebaze mxolod im kerZo seqtorze,
romelsac miniWebuli aqvs socialuri uzrunvelyofis sakiTxebze
momuSave dawesebulebis statusi.435 arasrulwlovanTa
marTlmsajulebis kodeqsi principis ganxorcielebis
valdebulebas akisrebs arasrulwlovanTa marTlmsajulebis
procesis mwarmoebel/monawile yvela pirs, maT Soris, socialur
muSakebs, romlebsac gansakuTrebuli roli akisriaT bavSvis
saukeTeso interesebis uzrunvelsayofad, gansakuTrebiT
TavisuflebaaRkveTil arasrulwlovanTa resocializaciis
TvalsazrisiT, radgan socialuri integraciis sakiTxebi
saWiroebs regularul inspeqtirebasa da kontrols am mizniT
Seqmnili organos mier, romelic ar unda iyos sasjelaRsrulebis
dawesebulebis nawili.436

2.6.3.3 sakanonmdeblo organo
bavSvis uflebaTa konvenciis me-3 muxlis proeqti samuSao

jgufSi meore mosmeniT ganxilvamde ar iTvaliswinebda
sakanonmdeblo organoze miTiTebas, Tumca 1988 wels konvenciis
me-3 muxlis redaqciis teqnikuri gadasinjvisas, gaeros samdivnos
mier gamoiTqva mosazreba sxva instituciebTan erTad,
sakanonmdeblo organoze miTiTebis mizanSewonilobis Sesaxeb,
radgan konvenciis proeqti moicavda araerT muxls, romlebic
moiTxovda bavSvis uflebaTa uzrunvelsayofad sakanonmdeblo
zomebis miRebas.437 am mcire damatebas udidesi mniSvneloba aqvs,
radgan misi wyalobiT konvenciaSi mTeli politikuri Tu makro-

433 Freeman M. D. A., Upholding the Dignity and Best Interest of Children: International Law and the
Corporal Punishment of Children, “Law and Contemporary Problems”, Vol. 7, No. 2, 2010, 217.
434 ivaniZe m., sisxlis samarTlis politika, wignSi: sisxlis samarTali
(saxelmZRvanelo), zogadi nawili, meore gamocema, avtorTa koleqtivi, red.
naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 48.
435 Detrick Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus
Nijhoff Publishers, The Hague, Boston, London, 1999, 90.
436 miqanaZe g., arasrulwlovan, qal da uvado TavisuflebaaRkveTil patimrebTan
mopyrobis Taviseburebani, red. qiria e., sasjelaRsrulebisa da probaciis
saswavlo centris gamocema, Tbilisi, 2008, 17.
437 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 344.
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socialuri ganzomileba SemoiWra.438 sakanonmdeblo organoTa mier
saukeTeso interesebis mxedvelobaSi miRebis valdebuleba
praqtikul doneze gulisxmobs imas, rom erovnuli, regionuli Tu
municipaluri kanonebisa Tu politikis Seqmnisas, mTavrobebma
unda uzrunvelyon bavSvebis saTanadod gaTvaliswineba da maTi
interesebis dabalanseba sxva dapirispirebul interesebTan
mimarTebiT.439 amasTan, bavSvis ufleba Sefasebul da upirveles
yovlisa gaTvaliswinebul iqnes misi saukeTeso interesebi
mkafiod unda aisaxos Sesabamis kanonmdeblobaSi.440

saukeTeso interesebis prioritetulobis principis
Sesruleba, upirveles yovlisa, sakanonmdeblo organos
valdebulebaa, vinaidan swored is gansazRvravs arasrulwlovanTa
marTlmsajulebis ZiriTad mimarTulebebs da Tu kanonmdebloba
saTanado garantiebis SeqmniT ver uzrunvelyofs arasrulwlovnis
saukeTeso interesebis daculobas, bunebrivia, am mizniT, procesis
mwarmoebel pirebs SeezRudebaT moqmedebis farglebi. Sesabamisad,
sisxlis samarTlis `kanonmdebloba, romelic aregulirebs
arasrulwlovanTa sakiTxebs, orientirebuli unda iyos
axalgazrdebis keTildReobaze da miznad isaxavdes maT
reabilitacias da ara dasjas“,441 amasTan, uzrunvelyofdes
arasrulwlovnis saukeTeso interesebis dacvis myari garantiebis
Seqmnas.442

saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsis
pirvelive muxlis me-2 nawili arasrulwlovnis saukeTeso
interesebis dacvas kodeqsis erT-erT, upirveles miznad
gansazRvravs, rac mianiSnebs imaze, rom mxolod saukeTeso
interesebis prioritetulobis principis kanonmdeblobaSi
arseboba sakmarisi ar aris miznis misaRwevad, aramed Tavad
kanonmdeblobac SesabamisobaSi unda iyos aRniSnul principTan.443

am mizniT, mniSvnelovania, sakanonmdeblo organom uzrunvelyos
SemoTavazebuli kanonis arasrulwlovnebze samomavlo gavlenis
prognozireba.444

438 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 114.
439 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 39.
440 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 31.
441SalikaSvili m., miqanaZe g., xasia m., sasjelaRsrulebis samarTali
(saxelmZRvanelo) gamomc. „iuristebis samyaro“, Tbilisi, 2014, 348.
442 SeyilaZe x., arasrulwlovnis saukeTeso interesebis prioritetulobis
principis arsi, `samarTlis Jurnali“, #2, 2016, 268.
443 iqve, 278.
444 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 99.
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2.7 arasrulwlovnis saukeTeso interesebis upiratesad
gaTvaliswinebis standartis mniSvneloba

2.7.1 saukeTeso interesebis upiratesad gaTvaliswinebis
standartis samgvari gageba

bavSvis uflebaTa konvencia, iseve rogorc saqarTvelos
arasrulwlovanTa marTlmsajulebis kodeqsi, awesebs ra
saukeTeso interesebis upirveles yovlisa gaTvaliswinebis
standarts, gansazRvravs saukeTeso interesebis mxedvelobaSi
miRebis farglebs. aRniSnuli sakiTxis siRrmiseuli analizis
mizniT, mniSvnelovania, erTmaneTisagan gaimijnos saukeTeso
interesebis gaTvaliswinebis sami sxvadasxva standarti, risTvisac
aucilebelia, yuradReba gamaxvildes inglisurenovan
formulirebebze. kerZod, saukeTeso interesebi, rogorc: “A primary
consideration”, “The primary consideration” da “The paramount consideration”.

pirveli standarti (A primary consideration) niSnavs, rom
saukeTeso interesebi aris upirvelesad gasaTvaliswinebeli
garemoeba sxva garemoebaTa Soris, magram ar warmoadgens
erTaderT damZlev faqtors445 anu aris erT-erTi upirvelesi
mniSvnelobis mqone garemoeba. meore standarts (The primary
consideration) igive mniSvneloba gaaCnia, rac pirvel maTgans im
gansxvavebiT, rom saukeTeso interesebi ganixileba, rogorc yvela
SemTxvevaSi absoluturi upiratesobis mqone garemoeba sxva
garemoebebTan mimarTebiT, aris erTaderTi da ara erT-erTi
damZlevi faqtori.446 magaliTad, aRniSnul standarts adgens
bavSvis uflebebisa da keTildReobis Sesaxeb afrikuli qartiis
me-4 muxli. rac Seexeba mesame, yvelaze maRal standarts (The
paramount consideration), igi gulisxmobs, rom arasrulwlovnis
saukeTeso interesebs eniWeba gadamwyveti mniSvneloba da
gansazRvravs gansaxorcielebel qmedebaTa kurss, ra drosac
rTulia sxva garemoebebis seriozulad aRqma. igi bevrad metia,
vidre upirvelesi sxvaTa Soris da warmoadgens erTaderT
gasaTvaliswinebel garemoebas. arc erT sxva interess ar SeuZlia
gadawyvetilebaze gavlenis moxdena da gulisxmobs upirobo
upiratesobas.447 arsebuli mosazrebiT, sxva interesebi

445 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 61; Alston
Ph.,The Best Interests Principle: Towards  a Reconcilation of Culture and Human Rights, “International
Journal of Law, Policy and the Family”, Vol. 8, Issue 1, 1994, 12; Sund L.G., Vackermo M., The Interest
Theory, Children’s Rights and Social Authorities, “The International Journal of Children's Rights”, Vol.
23, Issue 4, 2015, 756; Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s
Rights Perspective on Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo,
London, 2013, 28.
446 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 61.
447 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 60; Reece H.,
The Paramountcy Principle: Consensus or Construct? “Current Legal Problems Journal”, Vol. 49, Issue 1,
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relevanturia imdenad, ramdenadac isini gavlenas axdens
arasrulwlovnis keTildReobaze.448 msgavsi midgoma saukeTeso
interesebis prioritetulobis princips sZens ukontrolobas,
ganusazRvreli moqmedebis farglebs da anadgurebs mis garSemo
arsebul yvela sxva interess.449 swored aRniSnul standarts
awesebs 1959 wlis deklaracia bavSvis uflebebis Sesaxeb, Tumca,
rogorc ukve aRiniSna, misi moqmedebis sfero sakmaod
SezRudulia.

aRsaniSnavia, rom poloneTis mier wardgenili bavSvis
uflebaTa konvenciis me-3 muxlis proeqtis Tavdapirveli versia
saukeTeso interesebis prioritetulobis principisTvis awesebda
yvelaze maRal standarts “The Paramount Consideration”-is saxiT.450

aRniSnuli gamowveuli iyo 1959 wlis bavSvis uflebaTa
deklaraciis gavleniT,451 Tumca, 1980 wels, proeqtis pirveli
mosmenisas, amerikis SeerTebulma Statebma waradgina
alternatiuli versia, romelic nacvlad arsebuli standartisa,
iTvaliswinebda saukeTeso interebis upirvelesi mniSvnelobis
mqone erT-erT garemoebad (A primary consideration) ganxilvas. 1981
wels, alternatiul proeqtze msjelobisas, marTalia, gamoiTqva
mosazreba imis Sesaxeb, rom poloneTis versia metad icavda
bavSvis uflebebs, Tumca, saboloo SeTanxmebis Sedegad, pirveli
mosmeniT miRebul iqna SeerTebuli Statebis proeqti.452 miuxedavad
amisa, sakiTxi kvlav diskusiis sagani gaxda 1988 wels, proeqtis
teqnikuri gadasinjvisas, ra drosac gaeros bavSvTa fondma
moiTxova absoluturi upiratesobis (The Primary Consideration) mqone
standartis dadgena swored im mizeziT, rom arsebuli redaqcia
gulisxmobda sxva, Tundac araupiratesi garemoebebis
mxedvelobaSi miRebis SesaZleblobas da mianiSnebda sxva
garemoebebis arsebobis Sesaxeb, romelTagan TiToeuli SeiZleba
upiratesi yofiliyo.453 aRniSnul pozicias meore mosmenisas
araerTma delegaciam dauWira mxari, radgan igi SesabamisobaSi iyo

1996, 267; Archard D., Children, Adults, Best Interests and Rights, “Medical Law International”, Vol. 13,
issue 1, 2013, 59; Moyo A., Reconceptualising the “Paramountcy Principle”: Beyond the Individualistic
Construction of the Best Interests of the Child, “African Human Rights Law Journal“, Vol. 12, No. 1,
2012, 144.
448 Foster Ch., Herring J., Altruism, Welfare and the Law, Springer, Heidelberg, New-York, Dordrecht,
London, 2015, 55.
449 Moyo A., Reconceptualising the “Paramountcy Principle”: Beyond the Individualistic Construction of
the Best Interests of the Child, “African Human Rights Law Journal”, Vol. 12, No. 1, 2012, 145.
450 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 335.
451 Sutherland E. E., Article 3 of the United Nations Convention on the Rights of the Child: The
Challenges of Vagueness and Priorities, in: Implementing Article 3 of the United Nations Convention on
the Rights of the Child: Best Interests, Welfare and Well-being, Elaine E. Sutherland, Lesley-Anne
Barnes Macfarlane (Eds.), Cambridge University Press, 2016, 24; Cantwell N., Are “Best Interests” A
Pillar or a Problem for Implementing the Human Rights of Children?, in: The United Nations Convention
on the Rights of the Child: Taking Stock After 25 Years and Looking Ahead, Ton Liefaard, Julia Sloth-
Nielsen (Eds.), Brill Nijhoff, Leiden, Boston, 2017, 63.
452 Legislative History of the Convention on the Rights of the Child, Vol. 1, Office of the United Nations
High Commissioner for Human Rights, New York, Geneva, 2007, 338-339, 343.
453iqve, 343-344.
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ukve arsebul saerTaSoriso standartebTan, kerZod, qalTa
winaaRmdeg diskriminaciis yvela formis aRmofxvris Sesaxeb
gaeros generaluri asambleis 1979 wlis konvenciasTan.454

miuxedavad amisa, SemoTavazebuli versia ar iqna gaziarebuli,
radgan arsebuli saerTaSoriso aqtebis regulirebis sfero,
bavSvis uflebaTa konvenciasTan SedarebiT, bevrad SezRuduli
iyo, rac amarTlebda ufro maRali standartis dawesebas.455 garda
amisa, saukeTeso interesebisaTvis absoluturi upiratesobis
miniWebis sapirispirod, gamoiTqva mosazreba, rom zogierT
SemTxvevaSi, dapirispirebuli interesebi, maT Soris,
marTlmsajulebisa da sazogadoebis, SesaZloa yofiliyo
arasrulwlovnis interesebis sul mcire tolfasi, Tu ara
aRmatebuli mniSvnelobis.456

xangrZlivi diskusiis Sedegad, miRweul iqna konsensusi
bavSvis uflebaTa konvenciis yovlismomcvel me-3 muxlSi
saukeTeso interesebis upirvelesi mniSvnelobis mqone erT-erT
garemoebad (A Primary Consideration) gaTvaliswinebis standartis
dadgenis Sesaxeb. aRsaniSnavia, rom konvenciis ramdenime muxlSi
principi gansxvavebuli saxiT aris warmodgenili. kerZod, yvelaze
maRal standarts (The paramount consideration) adgens 21-e muxli, xolo
me-9, me-18, me-20, 37-e (TavisuflebaaRkveTil arasrulwlovanTa
srulwlovnebisgan gancalkevebis konteqstSi) da me-40 (saqmis
ganxilvisas advokatis an sxva Sesabamisi piris daswrebis
konteqstSi) muxlebSi principi SedarebiT neitraluri saxiT
gvevlineba.

2.7.2 arasrulwlovnis saukeTeso interesebis adgili
interesTa konfliqtis dros

zemoaRniSnuli msjelobidan gamomdinare, naTelia, rom
bavSvis uflebaTa konvencia, iseve rogorc saqarTvelos
arasrulwlovanTa marTlmsajulebis kodeqsi, saukeTeso

454 Report of the Working Group on a Draft Convention on the Rights of the Child, United Nations,
Economic and Social Council, E/CN.4/1989/48, 2 March, 1989, Para. 118, ix.<http://hr-
travaux.law.virginia.edu/document/crc/ecn4198948/nid-139>, [15.05.2019]; Legislative History of the
Convention on the Rights of the Child, Vol. 1, Office of the United Nations High Commissioner for
Human Rights, New York, Geneva, 2007, 345.
455 Alston Ph., The Best Interests Principle: Towards a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1, 1994, 12; Legislative History of
the Convention on the Rights of the Child, Vol. 1, Office of the United Nations High Commissioner for
Human Rights, New York, Geneva, 2007, 345.
456 Report of the Working Group on a Draft Convention on the Rights of the Child, United Nations,
Economic and Social Council, E/CN.4/1989/48, 2 March, 1989, Para. 121, ix.<http://hr-
travaux.law.virginia.edu/document/crc/ecn4198948/nid-139>,[15.05.2019]; Legislative History of the
Convention on the Rights of the Child, Vol. 1, Office of the United Nations High Commissioner for
Human Rights, New York, Geneva, 2007, 345; Freeman M., A Commentary on the United Nations
Convention on the Rights of the Child, Article 3, Best Interests of the Child, André Alen, Johan Vande
Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff
Publishers, Leiden, Boston, 2007, 45; Eklund H., Article 12 of the “UN's Convention on the Rights of the
Child” and the Procedural Status of Children in Sweden, in: Procedural Law: Court Administrations,
Publisher Scandinavian Studies in Law, Peter Wahlgren (Ed.), Stokholm, 2007, 171.



97

interesebs ganixilavs, rogorc upirvelesi mniSvnelobis mqone
erT-erT garemoebad. kerZod, marTalia, pirvel rigSi swored
arasrulwlovnis saukeTeso interesebi gaiTvaliswineba da aris
upirvelesi mniSvnelobis mqone garemoeba, magram, amavdroulad, ar
warmoadgens erTaderT damZlev faqtors da ar gamoricxavs sxva,
aseve upirvelesi mniSvnelobis mqone garemoebaTa arsebobas.
WeSmariti interesis cneba ar aris damkvidrebuli absoluturad
upirates cnebad.457 aseT SemTxvevaSi, bunebrivia, arsebobs
interesTa konfliqtis warmoqmnis SesaZlebloba ramdenime
upiratesi mniSvnelobis mqone garemoebas Soris. Sesabamisad,
mniSvnelovania, Sefaseba mieces sakiTxs, Tu ra adgili uWiravs
arasrulwlovnis saukeTeso interesebs sxva interesebTan
mimarTebiT da ramdenad uSvebs arsebuli standarti sxva
dapirispirebuli garemoebebisadmi upiratesobis miniWebis
SesaZleblobas.

profesor filip alstonis mosazrebiT, arsebuli
standartis dadgenis obieqturi mizezi meti moqnilobis
uzrunvelyofa iyo, raTa garkveul eqstremalur SemTxvevebSi
SesaZlebeli yofiliyo sxva interesTaTvis upiratesobis
miniWeba.458 garda amisa, rogorc aRniSnulia, bavSvis uflebaTa
konvenciis SemuSavebis procesSi CarTuli pirebi miznad
isaxavdnen principis gamoyenebisaTvis garkveuli xarisxis
moqnilobis miniWebis uzrunvelyofas ara imitom, rom
arasrulwlovnis saukeTeso interesebi ar SeiZleba gadamwyveti,
absoluturi mniSvnelobis yofiliyo zogierT SemTxvevaSi, aramed
imitom, rom konvenciis mesame muxliT gaTvaliswinebul princips
gaaCnda farTo gamoyenebis farglebi da saukeTeso
interesebisaTvis absoluturi upiratesobis miniWeba me-3 muxliT
mocul yvela SesaZlo SemTxvevaSi ver iqneboda gamarTlebuli.459

konvenciis teqstSiAprincipis susti formulirebis asaxvis
ZiriTadi gamarTleba swored im SemTxvevebs ukavSirdeba, ra
drosac iseTi dapirispirebuli interesebi, rogoricaa
sazogadoebisa da marTlmsajulebis, SesaZloa bavSvis interesebis
Tanabari an sulac aRmatebulic yofiliyo.460 analogiur
msjelobas aviTarebs gaeros ltolvilTa umaRlesi komisariati
Tavis rekomendaciaSi da aRniSnavs, rom bavSvis uflebaTa

457 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 114.
458 Alston Ph.,The Best Interests Principle: Towards  a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1, 1994, 13; Freeman M., A
Commentary on the United Nations Convention on the Rights of the Child, Article 3, Best Interests of the
Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke
Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 61-62; Mower A. G., The
Convention on the Rights of the Child: International Law Support for Children, Greenwood Publishing
Group, Westport, London, 1997, 24.
459 Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s
Rights and Cultural Values, UNICEF, Innocenti Studies,1996, 11.
460 Degol A., Dinku Sh., Notes on the Principle “Best Interest of the Child”: Meaning, History and its
Place Under Ethiopian Law, “Mizan Law Review”, Vol. 5, No. 2, 2011, 328; Alston Ph., The Legal
Framework of the Convention on the Rights of the Child, “Human Rights Bulletin”, Geneva, 1992, 12-13.
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konvencia, iSviaT sagamonakliso SemTxvevebSi, ar gamoricxavs sxva,
adamianis uflebebze dafuZnebuli garemoebebis upiratesobas
bavSvis saukeTeso interesebze. aseT viTarebasTan SeiZleba
gvqondes saqme, rodesac arasrulwlovani warmoadgens seriozul
safrTxes sxva adamianTa fizikuri usafrTxoebisa da
sazogadoebis janmrTelobis daculobis TvalsazrisiT.461

gadawyvetilebis miRebisas saukeTeso interesebis erTaderT
gadamwyvet faqtorad aRqmas, bavSvis uflebaTa sferoSi erT-erTi
avtoritetuli eqsperti konvenciis araswori wakiTxvisa da
interpretirebis Sedegs uwodebs, vinaidan konvenciiT dadgenili
valdebuleba moiTxovs bavSvis interesebis erT-erT upirveles
garemoebad gaTvaliswinebas.462 aRniSnuli standarti
mniSvnelovania, Tumca ara imgvarad, rom aucileblad gadawonos
yvela sxva interesi463 da SesaZlebelia, konkretul situaciaSi
sxva upirvelesi mniSvnelobis mqone garemoebas mieniWos
upiratesoba.464 aRniSnuli msjelobis gageba dauSvebelia imgvarad,
TiTqos  arasrulwlovnis interesebi SeiZleba martivad iqnes
ignorirebuli, aramed, saWiroa gamWvirvalobis uzrunvelyofa da
saTanado dasabuTeba.465 kerZod, principis formulireba, maTTvis,
vinc cdilobs miaRwios bavSvze araorientirebuli Sedegi, awesebs
mtkicebis valdebulebas imis warmosaCenad, rom arsebul
viTarebaSi sxva SesaZlo da misaRebi alternativa ar arsebobda.466

literaturaSi aseve gvxvdeba gansxvavebuli mosazrebac, romlis
Tanaxmad, sxva, aseve upirvelesi mniSvnelobis mqone garemoebebs
SeiZleba mieniWos saukeTeso interesebis Tanabari da ara
aRmatebuli mniSvneloba.467

mniSvnelovania, yuradReba gamaxvildes sakiTxis bavSvis
uflebaTa komitetiseul ganmartebaze, ramac, rogorc aRniSnulia,
yvelaze cxare debati da msjeloba gamoiwvia komitetis zogad

461 UNHCR Guidelines on Formal Determination of the Best Interests of the Child, United Nations High
Commissioner for Refugees, May, 2006, 37.
462 Cantwell N., Are Children’s Rights Still Human?, in: The Human Rights of Children from Visions to
Implementation, Antonella Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited, Swansea
University, Wales, UK, 2011, 49.
463 Archard D., Children, Adults, Best Interests and Rights, “Medical Law International”, Vol. 13, issue 1,
2013, 60.
464 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 28;
Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 489.
465 Howe R.B., Covell K., Education in the Best Interests of the Child: A Children’s Rights Perspective on
Closing the Achievement Gap, University of Toronto Press, Toronto, Buffalo, London, 2013, 28.
466 Alston Ph.,The Best Interests Principle: Towards  a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1, 1994,13; Freeman M., A
Commentary on the United Nations Convention on the Rights of the Child, Article 3, Best Interests of the
Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke
Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 61-62; Mower A. G., The
Convention on the Rights of the Child: International Law Support for Children, Greenwood Publishing
Group, Westport, London, 1997, 24.
467 Taylor R., Putting Children First? Children’s Interests as a Primary Consideration in Public Law,
“Child and Family law Quarterly”, Vol. 28, No. 1, 2016, 62.
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komentarze muSaobis procesSi.468 komiteti interesTa Soris
konfliqtis arsebobisas upiratesobas aniWebs interesTa
dabalansebas da kompromisuli Sedegis miRwevas, Tumca interesTa
harmonizaciis SeuZleblobis SemTxvevaSi, saWirod miaCnia
TiToeuli mxaris uflebaTa saTanadod gaanalizeba imis
gaTvaliswinebiT, rom arasrulwlovnis ufleba, upirveles
yovlisa gaTvaliswinebul iqnes misi saukeTeso interesebi,
gulisxmobs imas, rom bavSvis saukeTeso interess maRali
prioriteti gaaCnia da ar warmoadgens ubralod erT-erT
gasaTvaliswinebel garemoebas. Sesabamisad, miiCnevs, rom ufro
didi mniSvneloba im gadawyvetilebas unda mieniWos, romelic
yvelaze ukeT emsaxureba arasrulwlovnis interesebs.469 am
SemTxvevaSi, komiteti sakmaod frTxilobs da yuradRebas ar
amaxvilebs iSviaT sagamonakliso SemTxvevebSi aseve upirvelesi
mniSvnelobis mqone dapirispirebuli interesisaTvis prioritetis
miniWebis SesaZleblobaze. miuxedavad amisa, komiteti Sors ar
dgas am mosazrebisgan. kerZod, imave zogad komentarSi,
gadawyvetilebis dasabuTebulobaze msjelobisas, yuradRebas
amaxvilebs im mizezTa saTanadod axsnis aucileblobaze, ris
gamoc sagamonakliso SemTxvevaSi sxva interesebs mieniWa
arasrulwlovnis interesebze ufro didi mniSvneloba da imis
ganmartebze, Tu ratom ar iyo arasrulwlovnis saukeTeso
interesebi sakmarisad Zlieri, raTa daeZlia sxva garemoebebi.470

amrigad, komitetic uSvebs gamonaklis SemTxvevebSi sxva
interesebisaTvis upiratesobis miniWebis SesaZleblobas.

miuxedavad zemoaRniSnulisa, saukeTeso interesebis erT-
erTi upirvelesi mniSvnelobis mqone garemoebad gansazRvra,
nacvlad absoluturi upiratesobisa, ar unda iqnes gagebuli im
zogadi standartis uaryofad, rom ganxorcielebuli qmedebebi
unda Seesabamebodes arasrulwlovnis saukeTeso interesebs, rasac
adasturebs is garemoeba, rom princips moqniloba mieniWa mxolod
eqstremalur situaciebSi sxva garemoebebisaTvis upiratesobis
miniWebis SesaZleblobis Seqmnis mizniT.471 amasTan, arsebuli
standarti ar warmoadgens principis Sesustebis mcdelobas,
vinaidan igi awesebs yvela SemTxvevaSi saukeTeso interesebis
gaTvaliswinebis valdebulebas da ara diskrecias.472 analogiur
midgomas ganamtkicebs bavSvis uflebaTa komitetic da aRniSnavs,
rom im SemTxvevaSic ki, Tu gamonaklis viTarebaSi, sakiTxis

468 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 15.
469 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 39.
470 iqve, Para. 97.
471 Alston Ph., The Legal Framework of the Convention on the Rights of the Child, “Human Rights
Bulletin”, Geneva, 1992, 9; Detrick Sh., A Commentary on the United Nations Convention on the Rights
of the Child, The Hague, Boston, London, 1999, 91.
472 Zermatten J., The Best Interests of the Child: Literal Analysis, Function and Implementation, Working
Report, Institut international des droits de l'enfant, 2010, III-a (Literal Analysis).
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gadawyveta ar emsaxureba arasrulwlovnis saukeTeso interess,
saWiroa saTanado dasabuTeba imis warmosaCenad, rom miuxedavad
damdgari Sedegisa, arasrulwlovnis interesebi warmoadgenda
upirvelesi ganxilvis sagans.473 Sesabamisad, gadawyvetilebis
mimRebma pirma arasrulwlovnis saukeTeso interesi unda
ganixilos sul mcire, rogorc mniSvnelovan garemoebad.
amavdroulad, principis formulireba Sesabamis pirs utovebs
SesaZleblobas, iq sadac SesaZlebelia, bavSvis interesebs
mianiWos gadamwyveti, absoluturi mniSvneloba (Paramount
consideration).474

amrigad, arasrulwlovnis saukeTeso interesebi warmoadgens
yvela SemTxvevaSi upirveles gasaTvaliswinebel garemoebas. amis
Semdeg ki Sefaseba unda mieces sxva garemoebebsac, romlebic
SeiZleba aRmoCndnen arasrulwlovnis interesebze naklebi,
Tanabari an iSviaT SemTxvevaSi, ufro didi mniSvnelobisac. Tu
sxva arsebuli garemoebebi saukeTeso interesebze naklebi
mniSvnelobisaa, maSin gadawyvetilebis miRebisas, arasrulwlovnis
interesebs eniWeba absoluturi, gadamwyveti mniSvneloba anu
SeiZleba ganxilul iqnes, rogorc erTaderT damZlev faqtorad.
im SemTxvevaSi, Tu ikveTeba sxva, aranaklebi mniSvnelobis mqone
interesebis arseboba, arasrulwlovnis saukeTeso interesebi
xdeba erT-erTi upirvelesi mniSvnelobis mqone garemoeba da ara
erTaderTi damZlevi faqtori. Sesabamisad, mniSvnelovania
interesTa Soris balansis dacva, harmonizacia. aRniSnulis
SeuZleblobis SemTxvevaSi, ufro didi mniSvneloba im
gadawyvetilebas eniWeba, romelic yvelaze metad emsaxureba
arasrulwlovnis saukeTeso interess. Tumca, iSviaT
sagamonakliso, eqstremalur SemTxvevebSi, SesaZloa saboloo
gadawyvetileba dapirispirebuli interesebis sasargeblod iqnes
miRebuli, rac saWiroebs myar, argumentirebul dasabuTebas da ar
niSnavs imas, rom saukeTeso interesebi ar warmoadgenda
upirvelesi ganxilvis sagans.

473 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 36, 97; Hodgkin R., Newell P.,
Implementation Handbook for the Convention on the Rights of the Child, 3rd Edition, United Nations
Children’s Fund, Geneva, 2007, 38; Field Handbook for the Implementation of UNHCR BID Guidelines,
United Nations High Commissioner for Refugees, 2011, 3-4.
474 Alston P., Gilmour-Walsh B., The Best Interests of The Child-Towards a Synthesis of Children’s
Rights and Cultural Values, UNICEF, Innocenti Studies, 1996, 12.
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Tavi III. arasrulwlovnis saukeTeso interesebis
mimarTeba marTlmsajulebis sxva interesebTan

1993 wlis 12 Tebervali, qalaqi butli, liverpuli. ori
wlis jeims bulgeri dedasTan erTad savaWro centrSi
imyofeboda. sabediswero aRmoCnda imave adgilas aTi wlis robert
tompsonisa da jon veneblsis yofna, romlebic TavianT samiznes
eZebdnen. mas Semdeg, rac jeimsis dedam ramdenime wuTiT
uyuradRebod datova Svili, aRmoaCina, rom jeimsi mis gverdiT
aRar iyo. swored amis Semdeg daiwyo saSineli tragedia. policiam
jeimsis kvals ori dRis ganmavlobaSi ver miagno. savaWro
centrSi arsebuli videokameris Canaweridan kargad Canda, rogor
miuaxlovdnen ori wlis jeimss tompsoni da veneblsi da rogor
gaiyvanes Senobidan.475 1993 wlis 14 Tebervals jeims bulgeris
cxedari oTxi kilometris moSorebiT, rkinigzis relsebze
aRmoaCines, Tumca is, rac policiam ixila Sokismomgvreli
aRmoCnda mTeli qveynisTvis.476 rogorc Semdgom gairkva, jeimsi
saSinlad nawamebi iyo. mas Semdeg, rac damnaSaveebma ori wlis
jeimsi wamebiT mokles, Seecadnen momxdari ubedur SemTxvevad
warmoeCinaT da cxedari rkinigzis liandagze moaTavses im imediT,
rom matarebeli gadauvlida. marTlac, policiam jeimsis cxedari
or nawilad gayofili aRmoaCina.477 tompsonsa da veneblss msjavri
daedoT jeims bulgeris mkvlelobisa da gatacebisTvis.478

aRniSnuli saqme kargi ilustraciaa imisa, Tu ra simwvaviT
SeiZleba daupirispirdes kanonTan konfliqtSi myofi
arasrulwlovnis saukeTeso interesebi marTlmsajulebis sxva
interesebs. swored msgavsi SemTxvevebis arsebobam ganapiroba
saukeTeso interesebis aRiareba, rogorc erT-erT upirvelesi
mniSvnelobis mqone garemoebad, rac iZleva interesTa
harmonizaciis SesaZleblobas. am ukanasknelis saWiroeba ki,
rogorc wesi, gansakuTrebuli simwvaviT dgas arasrulwlovanTa
marTlmsajulebaSi. winamdebare Tavi arasrulwlovnis saukeTeso
interesebsa da marTlmsajulebis sxva interesTa Soris SesaZlo
konfliqtsa da am konfliqtis gadaWris gzebis analizs eTmoba.
agreTve ganxiluli iqneba sazogadoebrivi azris gavlenis sakiTxi
arasrulwlovnis saukeTeso interesebis prioritetulobis
principis realizebaze. swored gansaxilveli sakiTxebis Tematikam
ganapiroba aRniSnuli Tavis jeims bulgeris saqmiT dawyeba.

475ix. <http://www.crimeandinvestigation.co.uk/crime-files/james-bulger>, [23.05.2019]; Fergus D., I Let
Him Go: A Mother’s Heartbreaking True Story of the Murder that Shocked the World, Blink Publishing,
London, 2018, 111.
476ix. <http://www.crimeandinvestigation.co.uk/crime-files/james-bulger>, [23.05.2019]; Fergus D., I Let
Him Go: A Mother’s Heartbreaking True Story of the Murder that Shocked the World, Blink Publishing,
London, 2018, 134.
477ix. <http://www.independent.co.uk/news/uk/james-bulger-suffered-multiple-fractures-pathologist-
reveals-two-year-old-had-42-injuries-including-1503297.html>, [23.05.2019];
<https://www.theguardian.com/uk/1993/nov/02/bulger.tomsharratt>,[23.05.2019]; Bulger R., Rosie D.,
My James: The Heart-rending Story of James Bulger by his Father, Sidgwick & Jackson Publishing,
London, 2013,114.
478 Case of T.v. The United Kingdom, Applicatioan No.24724/94, Strasbourg, 16 December, 1999, Para.
14.
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xsenebuli saqme kargi magaliTia saukeTeso interesebis
paralelurad marTlmsajulebis sxva interesTa arsebobisa da maT
Soris konfliqtis warmoqmnis, agreTve usafrTxoebisa da
samarTlianobis interesTa sasargeblod sazogadoebrivi azris
formirebaze gavlenis moxdenis sailustraciod. am Temebis
bulgeris mkvlelobis saqmis fonze ganxilva met sicxades
Sematebs winamdebare TavSi gansaxilvel sakiTxebs da
uzrunvelyofs arsebuli problemebis naTlad warmoCenas.

3.1 arasrulwlovanTa marTlmsajulebis interesebi
arasrulwlovanTa marTlmsajulebis interesebze

msjelobisas, upirveles yovlisa, mniSvnelovania, yuradReba
gamaxvildes Tavad marTlmsajulebis miznebze, radgan swored es
ukanaskneli ganapirobebs marTlmsajulebis interesebs.
marTlmsajulebis miznebi, Tavis mxriv, saWiroebs sasjelis
miznebisagan gamijvnas, radgan arasrulwlovanTa marTlmsajuleba
moicavs sisxlis samarTlis saqmis warmoebis mTlian process -
dawyebuli gamoZiebiT, ganaCenis aRsrulebiT dasrulebuli.
Sesabamisad, samarTalwarmoebis stadiebis mixedviT SeiZleba
gamoikveTis sxvadasxva mizani479 da mxolod sasjelis miznebiT
Semofargvla ar iqneba gamarTlebuli. aRsaniSnavia, rom amk-is
pirveli muxlis me-2 nawili kodeqsis miznebad gansazRvravs
arasrulwlovnis saukeTeso interesebis dacvasa da mis
resocializacia-reabilitacias, arasrulwlovani dazaralebulisa
da arasrulwlovani mowmis uflebaTa dacvas, arasrulwlovani
dazaralebulisa da arasrulwlovani mowmis meoreuli
viqtimizaciisa da arasrulwlovani dazaralebulis xelaxali
viqtimizaciis Tavidan acilebas, axali danaSaulis Tavidan
acilebasa da marTlwesrigis dacvas. amasTan, mniSvnelovania,
yuradReba gamaxvildes sasjelis miznebzec, vinaidan yvelaze
mniSvnelovan, samarTalwarmoebis damagvirgvinebel stadiad
swored sasjelis daniSvna ganixileba. amk-is 65-e muxlis Tanaxmad,
`arasrulwlovnisTvis daniSnuli sasjelis mizania
arasrulwlovnis resocializacia-reabilitacia da axali
danaSaulis Tavidan acileba“. kodeqsisa da sasjelis miznebidan
gamomdinare, naTelia, rom arasrulwlovanTa marTlmsajulebis
interesebi aerTianebs rogorc kanonTan konfliqtSi myofi
arasrulwlovnis, ise sazogadoebis interesebs. es ukanaskneli ki,
Tavis mxriv, moicavs usafrTxoebisa da samarTlianobis
uzrunvelyofas. Tumca, bunebrivia, marTlmsajulebis interesebi
ar Semoifargleba mxolod arasrulwlovnisa da sazogadoebis
interesebis daculobiT, aramed marTlmsajulebis procesis
stadiebis mixedviT, SesaZloa gamoikveTos iseTi mniSvnelovani
interesebi, rogoricaa danaSaulTan efeqtiani brZola da
marTlmsajulebis jerovani ganxorcielebis xelSewyoba, sisxlis

479 Ashworth A., Sentencing and Criminal Justice, 5th Edition, Cambridge University Press, Cambridge,
2010, 71.
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samarTlis saqmeTa gamoZiebis Seuferxeblad, srulyofilad,
obieqturad da efeqtianad warmarTva, saqmeze obieqturi
WeSmaritebis dadgena, danaSaulis Sedegad miyenebuli zianis
anazRaurebis uzrunvelyofa, danaSaulebrivi saqmianobis aRkveTa
da sxv.480 `eWvgareSea, rom danaSaulTan efeqturi brZola da
marTlmsajulebis jerovani ganxorcielebis xelSewyoba
saxelmwifos erT-erTi ZiriTadi amocanaa“.481

marTlmsajulebis interesebze msjeloba emsaxureba im
interesTa da maTi mniSvnelobis naTlad warmoCenas, romlebic
SesaZloa arafriT Camouvardebodes, xolo iSviaT sagamonakliso
SemTxvevebSi, Cadenili danaSaulis simZimis gaTvaliswinebiT,
aWarbebdes kidec arasrulwlovnis saukeTeso interesebs. amgvar
interesebad gvevlineba sazogadoebrivi usafrTxoeba da
samarTlianoba, romelTa analizs Semdgomi qveTavebi eTmoba.

3.2 sazogadoebrivi usafrTxoeba da samarTlianoba,
rogorc marTlmsajulebis ganuyofeli interesebi

3.2.1 sazogadoebrivi usafrTxoeba
filosofos maqs veberis ganmartebiT, kanonis umTavresi

mizani adamianuri urTierTobebis daregulireba, socialuri
wesrigis SenarCunebaa.482Kkanonma swored sazogadoebriv
urTierTobebSi arsebuli samarTali unda gamoxatos.483

saqarTvelos sakonstitucio sasamarTlos ganmartebiT,
saxelmwifos erT-erT ZiriTad funqcias sazogadoebis, misi
wevrebis usafrTxoebis dacva warmoadgens.484 amasTan, `wesrigi,
mSvidi da harmoniuli Tanacxovreba sazogadoebis imanenturi
moTxovnilebaa, romlis farglebSic adamianebi pretenziulebi
varT erTmaneTis, mTlianad sazogadoebis da, cxadia,

480„saqarTvelos moqalaqe giorgi ugulava saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme
#3/2/574, 23 maisi, 2014, II-26; „saqarTvelos moqalaqeebi Teimuraz janaSia da
giuli alasania saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #2/1/631, 18 aprili, 2016, II-9;
„saqarTvelos moqalaqeebi valerian gelbaxiani, mamuka nikolaiSvili da
aleqsandre silagaZe saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme №1/4/557,571,576, 13 noemberi,
2014, II-22.
481„saqarTvelos moqalaqe giorgi ugulava saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme
#3/2/574, 23 maisi, 2014, II, 26.
482 Hess K. M., Juvenile Justice, 5th Edition, Carolyn Henderson Meier (Ed.), Wadsworth Cengage
Learning, Wadsworth, 2009, 66.
483 naWyebia g., saqarTvelos sisxlis samarTlis politikis liberalizaciis
meTodologiuri problemebi, wignSi: sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n.,
gamomc. „meridiani“, Tbilisi, 2016, 61.
484`saqarTvelos moqalaqeebi – levan izoria da daviT-mixeili SublaZe
saqarTvelos parlamentis winaaRmdeg“, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #1/2/503,513, 11 aprili, 2013, II, 3.
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xelisuflebis mimarT. amitom logikuri da safuZvliania
molodini, rom nebismieri qmedeba/qceva, romelic safrTxes uqmnis
wesrigs, SeTanxmebuls sazogadoebis wevrebs Soris, aRkveTili,
Tavidan acilebuli da reagirebuli iqneba, rac sabolood, xels
Seuwyobs am wesrigis grZelvadian perspeqtivaSi stabilur
daculobas“.485 amave mosazrebas aviTarebs adamianis uflebaTa
evropuli sasamarTloc, rodesac ganmartavs, rom saxelmwifoebi
valdebulni arian evrokonvenciis farglebSi miiRon zomebi
sazogadoebis mZime danaSaulebisagan dasacavad.486 metic,
sasamarTlos ganmartebiT, evropuli konvencia ar ukrZalavs
saxelmwifoebs seriozul danaSaulSi braldebuli
arasrulwlovnebis dasjas ganusazRvreli vadiT, rac damnaSavis
xangrZlivi vadiT dapatimrebis an gaTavisuflebis Semdeg
sapatimroSi dabrunebis saSualebas iZleva, Tuki es saWiro
gaxdeba sazogadoebis usafrTxoebis interesebidan gamomdinare.487

adamiani Cadis danaSauls, riTac upirispirdeba sazogadoebasa da
saxelmwifos, xolo saxelmwifo mis mimarT iyenebs uflebis
SemzRudav RonisZiebebs.488

bavSvis uflebaTa komitetis ganmartebiT, arasrulwlovnis
saukeTeso interesebis dacva, rac gulisxmobs sisxlis samarTlis
tradiciuli miznebis, samagieros mizRvisa da dasjis Canacvlebas
reabilitaciisa da aRdgeniTi marTlmsajulebis miznebiT, unda
ganxorcieldes sazogadoebriv usafrTxoebaze yuradRebis
gamaxvilebis paralelurad.489 analogiur midgomas aviTarebs
`pekinis wesebic“, romelic upiratesobas aniWebs alternatiuli
sanqciebis gamoyenebas, Tumca sazogadoebriv usafrTxoebaze
yuradRebis gamaxvilebis paralelurad. aseve uSvebs Tavisuflebis
aRkveTis gamoyenebis SesaZleblobas, Tu sxva alternatiuli
sasjeli ver uzrunvelyofs sazogadoebis dacvas.490 aRsaniSnavia
aseve `tokios wesebi“, romelic sasjelis daniSvnisas
gasaTvaliswinebel garemoebebSi moiazrebs rogorc braldebulis
saWiroebebs, ise sazogadoebriv usafrTxoebasa da msxverplis

485„saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme
#1/4/592, 24 oqtomberi, 2015, II, 45.
486 Case of T.v. The United Kingdom, Applicatioan No.24724/94, Strasbourg, 16 December, 1999, Para.
97; Case of Osman v. The United Kingdom, Application No. 87/1997/871/1083, Strasbourg, 28
Octomber, 1998, Para. 115; Case of A. v. The United Kingdom, Application No. 100/1997/884/1096,
Strasbourg, 23 September, 1998, Para. 22.
487 Case of T.v. The United Kingdom, Applicatioan No.24724/94, Strasbourg, 16 December, 1999, 97;
Case of Hussain v. The United Kingdom, Application No. 21928/93, Strasbourg, 21 February, 1996, Para.
53.
488 gamyreliZe o., sisxlissamarTlebrivi sasjelis cneba, `germanul-qarTuli
sisxlis samarTlis Jurnali“, pirveli gamocema, 2016, 3.
489 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 10.
490 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 17.1 (b, c) (Commentary).
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interesebs.491 Sesabamisad, saukeTeso interesebis
prioritetulobis principis ganxorcieleba ar gulisxmobs
sazogadoebis interesebis meorexarisxovnad ganxilvas da
sazogadoebrvi usafrTxoebis riskis qveS dayenebas.492

`saxelmwifoebma, erTi mxriv, unda daabalanson daucvel
arasrulwlovanTa interesebi da, meore mxriv, uzrunvelyon
sazogadoebis dacva sxvebisagan, saxelmwifo resursebis efeqturi
gamoyenebis gziT“.493 SeiZleba iTqvas, rom arasrulwlovanTa
marTlmsajuleba ver iqneba warmatebuli, Tu igi ver
daakmayofilebs sazogadoebriv usafrTxoebas.494 Tumca, isic
gasaTvaliswinebelia, rom TiToeul adamians gaaCnia uflebebi da
ar SeiZleba maTze uaris Tqma sxvebisTvis ufro didi sargeblis
motanis mizniT.495

marTalia, saqarTvelos arasrulwlovanTa marTlmsajulebis
kodeqsi pirdapir ar miuTiTebs sazogadoebrivi usafrTxoebis
dacvis mizanze, magram rogorc Tavad kodeqsis, ise sasjelis
miznad axali danaSaulis Tavidan acilebas asaxelebs. es
ukanaskneli ki sxva araferia Tu ara sazogadoebrivi
usafrTxoebis daculobis interesi. winaaRmdeg SemTxvevaSi,
kanonmdebeli mxolod reabilitacia-resocializaciis miznis
gansazRvriT Semoifargleboda, radgan igi TavisTavad xels
uwyobs axali danaSaulis Tavidan acilebas. vinaidan
kanonmdebelma calke, damoukidebel mizand Camoayaliba axali
danaSaulis Tavidan acileba, amiT xazgasmiT warmoCinda
sazogadoebrivi usafrTxoebis, rogorc arasrulwlovanTa
marTlmsajulebis ganuyofeli interesis mniSvneloba.

sazogadoebrivi usafrTxoebis miRweva SesaZloa
ganxorcieldes, rogorc specialuri, ise zogadi prevenciis
meSveobiT, Tumca, arsebuli mosazrebiT, arasrulwlovanTa
SemTxvevaSi zogadi prevenciis mizani unda gamoiricxos.496

aRniSnulis sapirispirod, aseve arsebobs mosazreba, rom sasjelma
zemoqmedeba unda moaxdinos ara mxolod arasrulwlovan
damnaSaveze, aramed sxva arasrulwlovnebzec, romlebic
midrekilni arian danaSaulis Cadenisken.497 migvaCnia, rom
arasrulwlovnis mimarT sasjelis gamoyenebis mizani ar unda
iyos sxvaTa daSineba da am gziT sazogadoebis usafrTxoebis

491 United Nations Standard Minimum Rules for Non-custodial Measures (“The Tokyo Rules”), Adopted
by General Assembly Resolution 45/110 of 14 December 1990, Rule 7.1.
492 Manco E., Protecting the Child’s Right to Participate in Criminal Justice Proceedings, “Amsterdam
Law Forum”, Vol.8, No.1, 2016, 57.
493fafiaSvili l., arasrulwlovanTa marTlmsajulebis zogierTi sakiTxi,
`saerTaSoriso samarTlis Jurnali“, #1, Tbilisi, 2008, 155.
494 Scott E.S., Steinberg L., Rethinking Juvenile Justice, Harvard University Press, Cambridge, London,
2008, 3.
495 Follesdal A., John Rawls’ Theory of Justice as Fairness, in: Philosophy of Justice, Series:
Contemporary Philosophy: A New Survey, Vol. 12, Guttorm Fløistad (Ed.), Springer, Oslo, 2015, 312.
496SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 126.
497 varZelaSvili i., sasjelis miznebi, gamomc. „meridiani“, Tbilisi, 2016, 269.
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uzrunvelyofa, aramed sasjelma unda iqonios arasrulwlovanze
individualuri gavlena, rogorc pozitiuri, ise negatiuri kerZo
prevenciis saxiT. Tumca, am mizniT arasrulwlovnis mimarT
gamoyenebul sasjels TavisTavad gaaCnia zogadi prevenciisa da
sxvebze zemoqmedebis funqcia. amgvari mosazreba ganaviTara
kanadis uzenaesma sasamarTlom, rodesac aRniSna, rom
arasrulwlovnisaTvis pasuxismgeblobis dakisrebis faqts udavod
gaaCnia `Sekavebis“ efeqti rogorc konkretuli arasrulwlovnis,
ise sxva pirTa mimarT.498 saqarTvelos sakonstitucio
sasamarTlos ganmartebiT, `zogadi prevenciis miznis
ugulebelyofa ar SeiZleba. metic, mas namdvilad aqvs
sazogadoebaSi magaliTis datvirTva da pozitiuri roli
kriminaluri qmedebis Semcirebisa da sazogadoebis mSvidi,
harmoniuli ganviTarebisTvis. Tumca, saxelmwifos iZulebis
RonisZiebis gamoyenebisas unda hqondes zogadi prevenciis
zemoaRniSnuli pozitiuri Sedegebis gamowvevis pasiuri molodini,
saxelmwifom ar SeiZleba piri dasajos mxolod imis gamo, rom
sxvam ar Caidinos igive qmedeba“.499 amrigad, sazogadoebrivi
usafrTxoebis interesi SeiZleba dakmayofildes axali
danaSaulis Tavidan acilebiT, rac xorcieldeba rogorc
specialuri, ise zogadi prevenciis meSveobiT, Tumca, specialuri
prevenciisgan gansxvavebiT, zogadi prevencia ar unda
warmoadgendes arasrulwlovnisaTvis daniSnuli sasjelis mizans,
aramed unda ganvixiloT, rogorc sasjelis Tanmdevi efeqti,
romlis pozitiuri Sedegebis mimarT mxolod pasiuri molodinia
gamarTlebuli.

3.2.2 samarTlianoba
saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsma,

marTalia, uari ganacxada samarTlianobis aRdgenaze, rogorc
sasjelis mizanze, Tumca aRniSnuli ar niSnavs samarTlianobis,
rogorc arasrulwlovanTa marTlmsajulebis interesis uaryofas.
miT ufro, rom sasjelis miznebidan samarTlianobis aRdgenis
amoRebac ki sadavo sakiTxia. rogorc arasrulwlovanTa
marTlmsajulebis kodeqsis ganmartebiTi baraTidan irkveva,
aRniSnul midgomas safuZvlad daedo bavSvis uflebaTa komitetis
ganmarteba.500 Tumca, aRsaniSnavia, rom komiteti yuradRebas
amaxvilebs ara samarTlianobis aRdgenis, aramed samagieros
mizRvis reabilitaciisa da aRdgeniTi marTlmsajulebis miznebiT
Canacvlebis aucileblobaze.501 sasjelis miznebidan

498 Bala N., Carrington P. J., Canada, in: International Handbook of Juvenile Justice, 2nd Edition, Scott H.
Decker, Nerea Marteache (Eds.), Springer, Switzerland, 2017, 101.
499„beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #1/4/592, 24 oqtomberi, 2015,
II-44.
500 ix. saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsis ganmartebiTi
baraTi, 60, <https://info.parliament.ge/file/1/BillReviewContent/68425?>, [1.03.2019].
501 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 10.



107

samarTlianobis aRdgenis amoReba SesaZloa gamoiwvia im
garemoebam, rom xSirad samarTlianobis aRdgena samagieros
mizRvasTan aris gaigivebuli.502 avtorTa nawili miiCnevs, rom
samarTlianobis aRdgena aucileblad gulisxmobs samagieros
mizRvas da warmoudgenelia sasjeli mizand ar isaxavdes
samagieros mizRvas.503 Tumca, gasaziarebelia mosazreba, rom
samarTlianobis aRdgenisa da samagieros mizRvis gaigiveba
mizanSeuwonelia, radgan samagieros mizRva usamarTlo sasjelsac
moizarebs, maSin rodesac samarTlianobis aRdgena mxolod
samarTlian samagieros mizRvas SeiZleba gulisxmobdes.504 vinaidan
danaSaulebrivi qmedebis akrZalva samarTliania, am akrZalvis
darRveva usamarTlobis aqts warmoadgens. Sesabamisad, usamarTlo
aqtis Camdenis dasja samarTlianobis aRdgenasac moaswavebs,
Tumca aucilebelia qmedebis kriminalizaciis etapze danaSaulisa
da sasjelis Sesabamisobis sakiTxis gadawyveta.505 amrigad,
samarTlianobis aRdgena Tavis TavSi gulisxmobs samarTliani
sasjelis Sefardebas,506 razec arasrulwlovanTa
marTlmsajulebis kodeqsi uars ar ambobs. sasjeli miznad isaxavs
iseT Sedegebs, romelTac samagieros mizRvis principTan saerTo
ar aqvT.507 bavSvis uflebaTa komiteti swored represiisa da
dasjis Canacvlebaze amaxvilebs yuradRebas, nacvlad samarTliani
sasjelis dawesebiT samarTlianobis aRdgenisa. Sesabamisad, ar
arsebobs araviTari samarTlebrivi dasabuTeba, rom
samarTlianobis aRdgena ar iyos gaTvaliswinebuli
arasrulwlovanTaTvis sasjelis Sefardebisas.508 amasTan, rogorc

502varZelaSvili i., arasrulwlovnis mimarT sasjelis daniSvna, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.

`meridiani“, Tbilisi, 2017, 126.
503 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjelis da danaSaulis sxva
sisxlissamarTlebrivi Sedegebi, red. naWyebia g., maRlakeliZe l., gamomc.
`meridiani“, Tbilisi, 2013, 26.
504cqitiSvili T., sasjelis proporciuloba, wignSi: sisxlis samarTlis
kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, avtorTa
koleqtivi, red. Todua n., gamomc. „meridiani“ Tbilisi, 2016, 640.
505 sisxlis samarTlis zogadi nawili, avtorTa koleqtivi, red. naWyebia g.,
tyeSeliaZe g., „Tbilisis universitetis gamomcemloba“, Tbilisi, 2004, 30;
sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi, red.
naWyebia g., dvaliZe i., gamomc. `meridiani“, Tbilisi, 2007, 32; naWyebia g., sisxlis

samarTlis principebi, wignSi: sisxlis samarTali, zogadi nawili

(saxelmZRvanelo), meore gamocema, avtorTa koleqtivi, gamomc. `meridiani“, red.
naWyebia g., Todua n., Tbilisi, 2016, 65.
506lekveiSvili m., sasjelis miznebi da sasjelis Sefardebis
sisxlissamarTlebrivi da kriminologiuri aspeqtebi, `marTlmsajuleba da
kanoni“, #4, 2014, 22.
507 sisxlis samarTlis zogadi nawili, avtorTa koleqtivi, red. naWyebia g.,
tyeSeliaZe g., „Tbilisis universitetis gamomcemloba“, Tbilisi, 2004, 29;
sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi, red.
naWyebia g., dvaliZe i., gamomc. `meridiani“, Tbilisi, 2007, 31.
508 lekveiSvili m., sasjelis individualizacia, rogorc sasjelis Sefardebis
mniSvnelovani principi, wignSi: sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n.,
gamomc. „meridiani“ Tbilisi, 2016, 187.
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aRiniSneba, samarTlianobis aRdgena sasjelis upirvelesi mizania
da samarTlianobis aRdgenis gareSe sasjeli Tavis funqciur
datvirTvas ver Seasrulebs, Tundac aRsruldes sasjelis
nebismieri sxva mizani.509 aRniSnul mosazrebas, hyavs
mowinaaRmdegeebic,510 Tumca SeiZleba gaviziaroT mxolod im
SemTxvevaSi, Tu samarTlianobis aRdgenidan gamovricxavT
samagieros mizRvis elements. rogorc iuridiul literaturaSi
aRiniSneba, dResdReobiT, sasjeliT samagieros mizRvis mizani
faqtobrivad uaryofilia.511

aristoteles ganmartebiT, samarTali aris is, rac aris
kanonieri (universaluri samarTlianoba) da Tanaswori
(gansakuTrebuli samarTlianoba).512 esa Tu is kanoni
samarTlianobis ideasTan unda iyos naziarevi, imis miuxedavad,
rom samarTali da samarTlianoba erTi da igive araa.513 zogadad,
ar arsebobs samarTlianobis sayovelTaod aRiarebuli cneba514 da
warmoadgens SefasebiT kategorias.515 igi Sinagan kanonebze, Sinagan
mdgomareobaze akeTebs aqcents.516 samarTlebrivi saxelmwifos
ideidan gamomdinare, samarTlianoba warmoadgens, rogorc
samarTalSemoqmedebis, ise samarTlis Sefardebis upirobo mizans
da Sefasebadia adamianis fundamenturi uflebebiT srulyofilad
sargeblobisa da dacvis xarisxiT.517 sisxlis samarTalSi
samarTlianobis aRdgena Tanabar pirobebSi dabrunebas,
marTlwesrigSi balansis aRdgenas niSnavs.518 sisxlis samarTlis
procesis erT-erTi mizani swored samarTlebrivi wesrigis

509 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjelis da danaSaulis sxva
sisxlissamarTlebrivi Sedegebi, red. naWyebia g., maRlakeliZe l., gamomc.
`meridiani“, Tbilisi, 2013, 25.
510 cqitiSvili T., sasjelis Sefardebis sakiTxisaTvis, wignSi: guram naWyebia –
75, saiubileo krebuli, red. Todua n., gamomc. `meridiani“, Tbilisi, 2016, 133.
511 lekveiSvili m., sasjelis miznebi da arasrulwlovanTa sasjelis daniSvnis
specifika, wignSi: arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis
iZulebiTi RonisZiebis Sefardebis problemebi (statiaTa krebuli), red.
lekveiSvili m., SalikaSvili m., gamomc. `meridiani”, 2011, 27-28; lekveiSvili m.,
sasjelis miznebi da sasjelis Sefardebis sisxlissamarTlebrivi da
kriminologiuri aspeqtebi, `marTlmsajuleba da kanoni“, #4, 2014, 19.
512 Hess K. M., Juvenile Justice, 5th Edition, Carolyn Henderson Meier (Ed.), Wadsworth Cengage
Learning, Wadsworth, 2009, 4.
513 naWyebia g., saqarTvelos sisxlis samarTlis politikis liberalizaciis
meTodologiuri problemebi, wignSi: sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n.,
gamomc. „meridiani“, Tbilisi, 2016, 61.
514 xubua g., samarTlis Teoria, meore Sevsebuli da gadamuSavebuli gamocema,
gamomc. `meridiani”, Tbilisi, 2015, 85.
515 iqve, 87.
516 gabunia m., kriminologiuri Sexedulebani samarTlianobasa da samarTalze,
wignSi: guram naWyebia – 75, saiubileo krebuli, red. Todua n., gamomc.
`meridiani“, Tbilisi, 2016, 229-230.
517„beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #1/4/592, 24 oqtomberi, 2015,
II-44.
518 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjelis da danaSaulis sxva
sisxlissamarTlebrivi Sedegebi, red. naWyebia g., maRlakeliZe l., gamomc.
`meridiani“, Tbilisi, 2013, 28.
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aRdgenaa.519 samarTlianoba moiTxovs, rom is piri, romelmac
danaSauli Caidina dausjeli ar darCes,520 vinaidan danaSauli
warmoadgens saxelmwifos ideis uaryofas Tu ugulebelyofas.521

„saxelmwifo iusticia“ sjis damnaSaves swored samarTlianobisa
da darRveuli samarTlebrivi wesrigis aRsadgenad.522 saqarTvelos
sakonstitucio sasamarTlos ganmartebiT, miuxedavad imisa, rom
adamianis Tavisufleba umTavresi Rirebulebaa, is imavdroulad
zRvardadebulia sazogadoebis sxva wevrebis TavisuflebiT da
yvela, vinc borotad isargeblebs TavisuflebiT da xelyofs
sxvis uflebas, samarTlianoba moiTxovs, aRdges Tavdapirveli
wonasworoba da samomavlodac safrTxis qveS ar dadges yvelas

erTnairi ufleba Tavisuflebaze. sasjeliT samarTlianobis
aRdgenis mizani swored marTlwesrigSi balansis aRdgenasa da
SenarCunebas gulisxmobs.523 piri arRvevs ra socialur
samarTlianobas, saxelmwifos reaqcia gamoxatulebas hpovebs
sasjelSi da am ukanasknelis winaSe isaxeba amocana aRadginos
socialuri samarTlianoba.524 samarTlianobis grZnobas didi Zala
aqvs danaSaulis winaaRmdeg brZolis saqmeSi.525

aRniSnuli midgoma Tanabrad vrceldeba rogorc
arasrulwlovanTa, ise srulwlovanTa marTlmsajulebis mimarT.
arasrulwlovansac igive warmatebiT SeuZlia gadaabijos sakuTar
Tavisuflebas da safrTxe Seuqmnas sxvaTa uflebebs, rogorc
srulwlovans. am SemTxvevaSi, Cadenili qmedebis samarTlebrivi
xasiaTis gaTvaliswinebiT, xelisufleba reagirebs swored
marTlmsajulebis meqanizmis amoqmedebiT. Sesabamisad, iq sadac
arsebobs marTlmsajuleba, SeuZlebelia, ar arsebobdes
samarTlianoba, radgan es ukanaskneli marTlmsajulebis
ganuyofeli elementia. marTlmsajuleba samarTlianobis gareSe

519 TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, red.
giorgaZe g., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 38.
520lekveiSvili m., sasjelis individualizacia, rogorc sasjelis Sefardebis
mniSvnelovani principi, wignSi: sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n.,
gamomc. „meridiani“, Tbilisi, 2016, 176; lekveiSvili m., sasjelis cneba da
miznebi, wignSi: sisxlis samarTali, zogadi nawili (saxelmZRvanelo), meore

gamocema, avtorTa koleqtivi, gamomc. `meridiani“, red. naWyebia g., Todua n.,
Tbilisi, 2016, 485.
521 naWyebia, g., danaSaulisa da sasjelis Sinagani erTianobis problema, wignSi:
mzia lekveiSvili – 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis
samyaro“, Tbilisi, 2014, 10.
522 TumaniSvili g., aRdgeniTi (restoraciuli) marTlmsajuleba da misi
ganviTarebis perspeqtiva saqarTveloSi, wignSi: sisxlis samarTlis mecniereba
erTiani evropuli ganviTarebis procesSi, sisxlis samarTlis samecniero
simpoziumis krebuli, red. turava m., gamomc. „meridiani“, Tbilisi, 2013, 254.
523„beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #1/4/592, 24 oqtomberi, 2015,
II-45.
524 goTua z., sisxlis samarTali, zogadi nawili (sasjeli), gamomc. saqarTvelos
mecnierebaTa akademiis saxelmwifosa da samarTlis instituti, Tbilisi, 2001, 8.
525 naWyebia g., sisxlis samarTlis prinicpebi, wignSi: sisxlis samarTali,
zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa koleqtivi, gamomc.

`meridiani“, red. naWyebia g., Todua n., Tbilisi, 2016, 66.
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ver iqneba efeqtiani. mniSvnelovania, rom arasrulwlovanTa
marTlmsajulebaSi sasjelis miznebis ganxorcielebam
sazogadoebaSi swored samarTlianobis gancda unda datovos.526

samarTlianobis cneba sasjelis sxva miznebisagan ganyenebuli ar
aris, aramed igi sasjelis miznebis ganxorcielebas emsaxureba.
sasjelis samarTlianobaSi moizareba sasjelis Sefardebis
samarTlebrivi gadawyveta, sazogadoebisaTvis maqsimaluri
sargeblis motana da SesaZleblobis farglebSi, sadamsjelo
RonisZiebaTa ekonomiuri gamoyeneba.527

samarTlianoba da sazogadoebrivi usafrTxoeba swored is
ZiriTadi interesebia, romlebic SesaZloa, Cadenili danaSaulis
simZimis gaTvaliswinebiT, daupirispirdnen arasrulwlovnis
saukeTeso interesebs.

3.3 interesTa balansis analizi arasrulwlovanTa
marTlmsajulebis maregulirebeli kanonmdeblobis mixedviT

arasrulwlovnis saukeTeso interesebi, rogorc upirvelesi
mniSvnelobis mqone erT-erTi garemoeba, rogorc ukve aRiniSna,
iTvaliswinebs sxva, aseve upirvelesi mniSvnelobis mqone
dapirispirebuli interesebis arsebobis SesaZleblobas, rac,
bunebrivia, damokidebulia Cadenili danaSaulis simZimeze da
arasrulwlovnisagan momdinare safrTxeebze. Sesabamisad,
yovelTvis ar warmoiqmneba interesTa balansis aucilebloba da
SesaZloa arasrulwlovnis interesebs mieniWos damZlevi efeqti,
absoluturi upiratesoba Cadenili qmedebis da arsebuli
safrTxeebis naklebmniSvnelobis gaTvaliswinebiT. Tumca, `maSin,
rodesac interesebis dapirispireba aucdenelia, warmoiSoba maTi
harmonizaciis, samarTliani dabalansebis aucilebloba“.528

demokratia eyrdnoba interesebs Soris gonivruli balansis
arsebobas.529 kerZo da sajaro interesebis gonivruli dabalanseba
warmoadgens rogorc uflebiT sargeblobis, ise konkretuli
sajaro miznebis miRwevis saSualebas.530 `samarTlebriv
saxelmwifoSi kanonzomieria imis molodini, rom kerZo da sajaro

526ivaniZe m., sasjelis Sefardebis zogadi sawyisebi saqarTvelos
arasrulwlovanTa marTlmsajulebis kanonmdeblobis mixedviT, „sisxlis
samarTlis aqtualuri sakiTxebi“, #1, 2017, 9.
527lekveiSvili m., sasjelis miznebi da sasjelis Sefardebis
sisxlissamarTlebrivi da kriminologiuri aspeqtebi, `marTlmsajuleba da
kanoni“, #4, 2014, 22.
528„saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“,
saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme #1/1/477, 22
dekemberi, 2011, II-45.
529eremaZe q., interesTa dabalanseba demokratiul sazogadoebaSi, red. xecuriani
j., papuaSvili g., varZelaSvili k., Tbilisi, 2013, 15.
530„saqarTvelos moqalaqeebi valerian gelbaxiani, mamuka nikolaiSvili da
aleqsandre silagaZe saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme №1/4/557,571,576, 13 noemberi,
2014, II-27.
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interesebis urTierTmimarTeba samarTliani iqneba“.531 marTalia,
prioriteti eniWeba arasrulwlovnis interesebs, magram ar unda
moxdes sxva interesTa ignorireba.532 Tumca, arc is aris
gamoricxuli, rom konkretul SemTxvevaSi, SesaZloa SeuZlebelic
ki iyos interesTa Soris balansis miRweva, ra drosac, rogorc
ukve aRiniSna, damZlevi efeqti arasrulwlovnis interesebze
morgebul gadawyvetilebas unda mieniWos, Tumca, iSviaT
sagamonakliso SemTxvevaSi, SesaZloa marTlmsajulebis sxva
interesebi aRmoCndes gadamwyveti, rac myar dasabuTebas saWiroebs.

arasrulwlovanTa marTlmsajulebis maregulirebeli
kanonmdebloba iTvaliswinebs araerT garantias, romlebic
uzrunvelyofen kanonTan konfliqtSi myofi arasrulwlovnis
interesebis sazogadoebrivi usafrTxoebis, samarTlianobisa da
marTlmsajulebis sxva interesebTan samarTlian dabalansebas.

amk-is me-9 muxli erT-erTi mniSvnelovani principis saxiT
iTvaliswinebs patimrobas, rogorc ukidures RonisZiebas,
romelic konvenciur debulebas warmoadgens533 da emsaxureba
arasrulwlovnis personaluri ganviTarebisa da bavSvis gare
samyarosTan urTierTobebis mniSvnelobis yovelmxriv
gacnobierebas mis mimarT socialuri reaqciis konkretuli
RonisZiebis SerCevamde.534 analogiur standarts awesebs `pekinis
wesebic“ da krZalavs arasrulwlovnis mimarT Tavisuflebis
aRkveTis gamoyenebas, garda seriozuli Zaladobrivi danaSaulis
Cadenisa, ra drosac mizanSeuwonelia sxva RonisZiebis
gamoyeneba.535 Tavisuflebis aRkveTa, rogorc sasjeli aris
sazogadoebis reaqcia Cadenil danaSaulze, romelsac seriozuli
gavlena SeiZleba hqondes bavSvis ganviTarebasa da mis
momavalze.536 cixeSi ramdenime wlis gatarebam kanondamrRvev
arasruwlovans SesaZloa Camouyalibos kriminaluri mentaliteti
da gaxdes sisxlis samarTlis damnaSave.537 amasTan, Catarebuli

531`saqarTvelos moqalaqeebi daviT jimSeleiSvili, tariel gvetaZe da neli
dalaliSvili saqarTvelo parlamentis winaaRmdeg“, saqarTvelos

sakonstitucio sasamarTlos gadawyvetileba, saqme №1/2/384, ivlisi, 2007, II-19.
532 imerliSvili i., arasrulwlovanTa uflebebi: saerTaSoriso gamocdileba da
saqarTveloSi arsebuli mdgomareoba, wignSi: adamianis uflebaTa dacva,
konstituciuri reforma da samarTlis uzenaesoba saqarTveloSi (statiaTa
krebuli), red. korkelia k., Tbilisi, 2017, 74.
533 ix. bavSvis uflebaTa konvenciis 37-e muxlis „b“ qvepunqti.
534 Schabas W., Sax H., A Commentary on the United Nations Convention on the Rights of the Child,
Prohibition of Turture, Death Penalty, Life Imprisonment and Deprivation of Liberty, Article 37, André
Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke Verheyde (Eds.),
Martunus Nijhoff Publisgers, Leiden, Boston, 2006, 81.
535 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 17.1 (c).
536 Schabas W., Sax H., A Commentary on the United Nations Convention on the Rights of the Child,
Prohibition of Turture, Death Penalty, Life Imprisonment and Deprivation of Liberty, Article 37, André
Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, Mieke Verheyde (Eds.),
Martunus Nijhoff Publisgers, Leiden, Boston, 2006, 81.
537 adamianis uflebebi da sasjelaRsrulebis dawesebulebebi, saxelmZRvanelo
adamianis uflebebis sakiTxebSi sasjelaRsrulebis dawesebulebis
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kvlevebi cxadyofs, rom arasrulwlovnebs, romlebsac
Tavisuflebis aRkveTa SeefardaT, recidivis maRali maCvenebeli
axasiaTebT da zogadad, sisxlissamarTlebrivi sistemisagan
ganrideba metad uwyobs xels axali danaSaulis Cadenis
Semcirebas.538 swored amitomac warmoadgens igi ukanasknel
saSualebas da mianiSnebs, rom sasjelis aRniSnuli saxe, rogorc
wesi, ar emsaxureba arasrulwlovnis saukeTeso interesebs,
winaaRmdeg SemTxvevaSi, ukiduresi zoma ar iqneboda. igi
gamoiyeneba absoluturi aucileblobis SemTxvevaSi, sajaro
wesrigis dasacavad.539 Tavisuflebis aRkveTa, rogorc Ultima Ratio
niSnavs iseT SemTxvevas, rodesac faqtebis simZimidan gamomdinare,
mosamarTles sxva gamosavali aRar aqvs.540 swored aq warmoCindeba
sazogadoebrivi usafrTxoebis interesis gansakuTrebuli
mniSvneloba da warmoadgens negatiuri specialuri prevenciis
gamoxatulebas, rac gulisxmobs sazogadoebis damnaSavisagan
dacvis mizniT, mozardis garkveuli periodiT izolirebas, raTa
aRkveTil iqnes mis mier danaSaulis Cadena axlo momavalSi541 anu
msjavrdebulis izolaciiT sazogadoebis dacva.542 amrigad,
Tavisuflebis aRkveTis gamoyeneba warmoadgens dambalansebels
arasrulwlovnis saukeTeso interesebsa da sazogadoebrivi
usafrTxoebis interess Soris. uzenaesma sasamarTlom erT-erT
saqmeSi, sadac arasrulwlovans bralad edeboda damamZimebel
garemoebebSi Zarcvis ori epizodis Cadena, ar gaiziara dacvis
mxaris pozicia sasjelis simkacresTan dakavSirebiT da 5 wliTa
da 3 Tvis vadiT Sefardebuli Tavisuflebis aRkveTa, Cadenili
danaSaulis gansakuTrebiT mZime xasiaTisa da warsulSi orjer
nasamarTlobis gaTvaliswinebiT, miiCnia ukidures zomad,
arasrulwlovnis saukeTeso interesebze yovelgvari msjelobis
gareSe.543 aRniSnulis sapirispirod, sakasacio palatam

TanamSromlebisaTvis, gaeros adamianis uflebaTa umaRlesi komisris ofisi,
Targmani gegeCkori a., red. margiSvili r., niu-iorki, Jeneva, 2005, 180.
538 kavTuaSvili e., arasrulwlovanTa marTlmsajulebis kodeqsi – dasjis Tu
aRzrdis samarTali?!, `samarTali da msoflio“, #4, Tbilisi, 2016, 206.
539 pradeli, J., SedarebiTi sisxlis samarTali, Targmani sumbaTaSvili e., red.
niniZe T., gamomc. `sani”, 1999, 443.
540 pradeli, J., SedarebiTi sisxlis samarTali, Targmani sumbaTaSvili e., red.
niniZe T., gamomc. `sani”, 1999, 443; xerxeuliZe i., sazogadoebisaTvis sasargeblo
Sroma – arasapatimro saxis sasjelTa Soris arasrulwlovan damnaSaveTa
resocializaciis erT-erTi saukeTeso agenti, `marTlmsajuleba da kanoni“, #2,
Tbilisi, 2011, 119; xerxeuliZe i., probaciis instituti - arasrulwlovan
damnaSaveTa reintegraciis uzrunvelyofis instrumenti (saqarTvelosa da aSS-
is sisxlissamarTlebrivi midgomis SedarebiTi analizi), wignSi: mzia
lekveiSvili – 85, saiubileo krebuli, red. ivaniZe m., gamomc. `iuristebis
samyaro“, Tbilisi, 2014, 171.
541 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 126.
542 cqitiSvili T., sasjelis Sefardebis sakiTxisaTvis, wignSi: guram naWyebia –
75, saiubileo krebuli, red. Todua n., gamomc. `meridiani“, Tbilisi, 2016, 136.
543 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2017
wlis 2 oqtombris ganaCeni, saqme #362ap-17.
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damamZimebel garemoebebSi Cadenili qurdobisaTvis
arasrulwlovnisaTvis 4 wlisa da 6 Tvis vadiT daniSnuli
Tavisuflebis aRkveTa ar miiCnia ukidures zomad da bavSvis
asakis, reintegraciisa da sazogadoebaSi konstruqciuli rolis
Sesrulebis xelSewyobis mizniT, adekvatur RonisZiebad pirobiTi
msjavri gansazRvra.544

garda zemoaRniSnulisa, interesTa balansis TvalsazrisiT,
sainteresoa arasrulwlovnis mimarT aRkveTis RonisZiebis,
gansakuTrebiT, patimrobis gamoyenebis sakiTxis ganxilva. ssk-is
198-e muxlis pirveli nawilis Tanaxmad, `aRkveTis RonisZieba
gamoiyeneba im mizniT, rom braldebulma Tavi ar aaridos
sasamarTloSi gamocxadebas, aRikveTos misi Semdgomi
danaSaulebrivi saqmianoba, uzrunvelyofil iqnes ganaCenis
aRsruleba“. amk-is 64-e muxlis pirveli nawilis Sesabamisad,
patimrobis gamoyenebis erT-erTi safuZveli aris arasrulwlovnis
mimalvis, mis mier marTlmsajulebis ganxorcielebisaTvis da
mtkicebulebebis mopovebisaTvis xelis SeSlis, agreTve axali
danaSaulis Cadenis Tavidan acileba. amasTan, mizani, romelsac
patimroba emsaxureba unda aRematebodes misi Tavisuflebis
interess. gasaziarebelia gamoTqmul mosazreba, rom ar SeiZleba
patimroba arasrulwlovnis interesebs emsaxurebodes,545 aramed
igi emsaxureba marTlmsajulebis Seuferxeblad ganxorcielebis
miznebs. patimrobis mizania, moaxdinos marTlmsajulebis
xelisSemSleli garemoebebis aRmofxvra, raTa uzrunvelyofil
iqnes sisxlis samarTlis saqmis samarTliani ganxilva.546

sisxlissamarTlebrivi marTlmsajulebis jerovani ganxorcieleba
Rirebul konstituciur sikeTes warmoadgens, romlis
misaRwevadac kanonmdebeli uflebamosilia daadginos garkveuli
SezRudvebi.547 Sesabamisad, am SemTxvevaSic, SeuZlebelia
visaubroT arasrulwlovnis saukeTeso interesebis damZlev
efeqtze da aRkveTis RonisZiebebis gamoyeneba warmoadgens
balansis meqanizms arasrulwlovnis interesebsa da
marTlmsajulebis sxva interesTa Soris. Tbilisis saapelacio
sasamarTlos ganmartebiT, `arasrulwlovani braldebulisaTvis
patimrobis Sefardeba Zalzed sensitiuri sakiTxia, magram es
sulac ar niSnavs imas, rom mis saukeTeso interesebs yvela
SemTxvevaSi unda mieniWos upiratesoba sxva sikeTeebTan

544 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2016
wlis 26 ivlisis ganaCeni, saqme #251ap-16.
545 SalikaSvili m., arasrulwlovnis mimarT aRkveTis RonisZiebis saxiT
patimrobis gamoyeneba qarTuli sisxlis samarTlis mixedviT, „germanul-
qarTuli sisxlis samarTlis Jurnali“, me-2 gamocema, 2016, 25.
546„saqarTvelos moqalaqe giorgi ugulava saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme
#3/2/646, 15 seqtemberi, 2015, II-31.
547 „saqarTvelos moqalaqeebi Teimuraz janaSia da giuli alasania saqarTvelos
parlamentis winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos
gadawyvetileba,  saqme #2/1/631, 18 aprili, 2016, II-9.
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mimarTebiT“.548 Tumca, aseve saapelacio sasamarTlos ganmartebiT,
arasrulwlovnis mimarT aRkveTis RonisZiebis gamoyeneba da misi
konkretuli formis SerCeva unda moxdes gansakuTrebuli
sifrTxiliT da gamoyenebuli RonisZieba yvela SemTxvevaSi unda
iyos arasrulwlovnis pirovnebisa da Cadenili qmedebis
Tanazomieri.549

garda zemoaRniSnulisa, zogierTi avtoris mier sajaro
interesis upiratesobad fasdeba arasrulwlovani mowmisaTvis
Cvenebis micemis valdebulebis dakisreba, maSin rodesac bavSvis
uflebaTa konvenciis me-12 muxli Sexedulebebis gamoxatvis
Tavisuflebas ganamtkicebs.550

rac Seexeba saukeTeso interesebsa da samarTlianobas Soris
balansis uzrunvelyofas, am TvalsazrisiT, mniSvnelovania,
yuradReba gamaxvildes Tanazomierebis principze, `romelic
samarTlebrivi saxelmwifos ideis umniSvnelovanesi
monapovaria“,551 ar warmoadgens individis uflebas, Tumca misi
dacvis TvalsazrisiT gadamwyveti mniSvneloba gaaCnia552 da
uzrunvelyofs rogorc piris Tavisuflebas, ise Tavisuflebis
SezRudvisadmi Tanazomier damokidebulebas. amasTan, krZalavs,
ZiriTad uflebebSi zomaze met Carevas.553A mas adamianis uflebebis
sferoSi aqvs interpretaciis principis funqcia ZiriTadi
uflebebis SezRudvis ukiduresi farglebis dadgenis
TvalsazrisiT.554 arc erT individs, maT Soris, arc kanonTan
konfliqtSi myof adamians ar moeTxoveba Seswiros sakuTari
interesebi imaze metad, vidre es absoluturad aucilebeli da
gonivrulad proporciuli ar aris danaSaulis Sedegad
miyenebuli zianis an zianis safrTxisa.555 damnaSave ar unda gaxdes
instrumenti saxelmwifos xelSi, aramed unda daisajos Tavisi

548 qvriviSvili T., arasrulwlovnis patimroba, rogorc ukiduresi RonisZieba
(adamianis uflebaTa evropuli sasamarTlosa da saqarTvelos sasamarTloebis
praqtikis analizi), „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 108.
549 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2015 wlis 25
Tebervlis ganCineba, saqme #1g/178-15.
550 Eklund H., Article 12 of the “UN's Convention on the Rights of the Child” and the Procedural Status
of Children in Sweden, in: Procedural Law: Court Administrations, Publisher Scandinavian Studies in
Law, Peter Wahlgren (Ed.), Stokholm, 2007, 171.
551 kobaxiZe i., samarTlebrivi saxelmwifos principi, rogorc uSualod moqmedi
samarTali, `samarTlis Jurnali“, #1, 2013, 319.
552 izoria l., saqarTvelos konstituciis 39-e muxlis komentari, wignSi:
saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba,
adamianis uflebani da ZiriTadi Tavisuflebani, avtorTa koleqtivi, red.
turava p., gamomc. Sps. „petiti“, 2013, 484.
553 izoria l., saqarTvelos konstituciis me-7 muxlis komentari, wignSi:
saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba,
adamianis uflebani da ZiriTadi Tavisuflebani, avtorTa koleqtivi, red.
turava p., gamomc. Sps. „petiti“, 2013, 24.
554 gabriCiZe g., Tanazomierebis principi evropis gaerTianebis samarTlis
ZiriTadi uflebebisa da Tavisuflebebis sferoSi, wignSi: adamianis uflebaTa
evropuli standartebi da maTi gavlena saqarTvelos kanonmdeblobasa da
praqtikaze, statiaTa krebuli, red. korkelia k., Tbilisi, 2006, 69.
555 Ashworth A., Horder, J., Principles of Criminal Law, 7th Edition, Oxford University Press, Oxford,
2013, 10.
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qmedebisaTvis, bralis xarisxisa da misi pirovnebis
gaTvaliswinebiT.556 `dauSvebelia legitimuri miznis miRweva
ganxorcieldes adamianis uflebis mometebuli SezRudvis
xarjze“.557 Tanazomierebis princips ganamtkicebs rogorc amk-is me-
7 muxli, ise bavSvis uflebaTa konvenciis me-40 muxlis me-4 punqti.
es ukanaskneli regulacia saxelmwifoebs avaldebulebs
arasrulwlovnis mimarT gamoyenebuli nebismieri RonisZiebis
Sesabamisobis uzrunvelyofas bavSvis keTildReobasTan da
proporciulobis dacvas individualuri garemoebebisa da
danaSaulis simZimis mxedvelobaSi miRebiT.558 amk-is me-7 muxlis
Tanaxmad, kanonTan konfliqtSi myofi arasrulwlovnis mimarT
gamoyenebuli zoma unda Seesabamebodes rogorc Cadenil qmedebas,
ise arasrulwlovnis pirovnebas, asaks, saganmanaTleblo,
socialur da sxva saWiroebebs. msgavsi midgoma adasturebs, rom
`marTalia, sisxlis samarTali, upirveles yovlisa, qmedebis
samarTalia, magram igi amave dros moqmedis samarTalic aris“.559

arasrulwlovnis pirovneba farTo cnebaa da moicavs ara marto
wminda pirovnul Tvisebebs, aramed mis warsul cxovrebasac.
pirovnuli Tvisebebi, Tavis mxriv, gulisxmobs arasrulwlovnis
fsiqikuri ganviTarebis dones, xasiaTs, fsiqologiur tips, mis
Sexedulebebs, Rirebulebebs, msoflmxedvelobas, gare
samyarosadmi damokidebulebas.560 Cadenil qmedebaSi moiazreba am
qmedebis sazogadoebrivi saSiSroebis xarisxi, damdgari Sedegi,
mosalodneli safrTxis xarisxi, bralis xarisxi da sxv.561

556 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema,
red. maRlakeliZe l., gamomc. „meridiani“, Tbilisi, 2013, 356.
557 `daniis moqalaqe heike qonqvisti saqarTvelos parlamentis winaaRmdeg“,
saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme #3/1/512, 26
ivnisi, 2012, II-60.
558 Van Bueren G., A Commentary on the United Nations Convention on the Rights of the Child, Article
40 (Child Criminal Justice), André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2006, 30.
559 Todua n., arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba, wignSi:
sisxlis samarTali, zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa

koleqtivi, gamomc. `meridiani“, red. naWyebia g., Todua n., Tbilisi, 2016, 662;
Todua n., pirobiTi msjavri, wignSi: sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, avtorTa koleqtivi, red. Todua n.,
gamomc. „meridiani“, Tbilisi, 2016, 374-375; ivaniZe m., arasrulwlovani da misi
saukeTeso interesebi, wignSi: arasrulwlovanTa kanonmdeblobis analizi da

sasamarTlo praqtika, gamomc. `meridiani“, Tbilisi, 2017, 33.
560 ivaniZe m., arasrulwlovani da misi saukeTeso interesebi, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.

`meridiani“, Tbilisi, 2017, 33-34; Todua n., arasrulwlovanTa
sisxlissamarTlebrivi pasuxismgebloba, wignSi: sisxlis samarTali, zogadi
nawili (saxelmZRvanelo), meore gamocema, avtorTa koleqtivi, gamomc.

`meridiani“, red. naWyebia g., Todua n., Tbilisi, 2016, 669.
561 Todua n., arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba, wignSi:
sisxlis samarTali, zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa

koleqtivi, red. naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 661-662;
varZelaSvili i., arasrulwlovnis mimarT sasjelis daniSvna, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.

`meridiani“, Tbilisi, 2017, 134.
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marTlmsajulebaSi samarTlianoba sxva araferia Tu ara
Tanazomierebis principis dacva. saqarTvelos sisxlis samarTlis
saproceso kodeqsis 259-e muxlis me-4 nawilis Tanaxmad,
`sasamarTlos ganaCeni samarTliania, Tu daniSnuli sasjeli
Seesabameba msjavrdebulis pirovnebas da mis mier Cadenili
danaSaulis simZimes“. rarig kanonieri an/da dasabuTebuli ar
unda iyos ganaCeni, igi naklebefeqtiania usamarTlo sasjelis
(metismetad mkacris an lmobieris) pirobebSi.562 amrigad,
proporciuloba, erTi mxriv, krZalavs mkacri sasjelis
gamoyenebas, xolo, meore mxriv, gamoricxavs metismetad msubuqi
sasjelis gamoyenebas. Sesabamisad, Tanazomiereba uzrunvelyofs,
rogorc arasrulwlovnis saukeTeso interesebis daculobas, ise
marTlwesrigSi balansis aRdgenas. Tu samarTliani sasjeli
marTlwesrigis aRdgenas emsaxureba, usamarTlo sasjeli
marTlwesrigs arRvevs.563 sasjelis samarTlianoba Surisgebis
grZnobas ki ar akmayofilebs, aramed swored samarTlianobis
grZnobas.564 samarTlianobis aRdgena bralis proporciuli
sasjelis daniSvnis gareSe warmoudgenelia.565

amrigad, Tanazomierebis principi emsaxureba samarTlianobasa
da saukeTeso interesebs Soris balansis dacvas, miT ufro, rom
Tanazomieri sasjeli Tavad arasrulwlovnis saukeTeso
interesebsac emsaxureba im TvalsazrisiT, rom krZalavs uflebaSi
zomaze met Carevas, sasjelis aSkarad disproporciulobas da,
Sesabamisad, gamoiricxeba araadamianuri da damamcirebeli
mopyrobis riskebi.566 amasTan, sasjelis samarTlianoba xels
uwyobs msjavrdebulis mier sasjelisadmi swori damokidebulebis
SemuSavebas.567 vinaidan danaSauli saxelmwifos winaSe
upasuxismgeblobis aqtia, sasjelma msjavrdebulSi pozitiuri

562 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, avtorTa
koleqtivi, red. giorgaZe g., Tbilisi, 2015, 724.
563 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjelis da danaSaulis sxva
sisxlissamarTlebrivi Sedegebi, red. naWyebia g., maRlakeliZe l., gamomc.
`meridiani“, Tbilisi, 2013, 28.
564 sisxlis samarTlis zogadi nawili, avtorTa koleqtivi, red. naWyebia g.,
tyeSeliaZe g., „Tbilisis universitetis gamomcemloba“, Tbilisi, 2004, 30;
sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi, red.
naWyebia g., dvaliZe i., gamomc. `meridiani“, Tbilisi, 2007, 32.
565 mWedliSvili-hedrixi q., sanqciebi arasrulwlovanTa sisxlis samarTalSi
germaniis kanonmdeblobis mixedviT, wignSi: arasrulwlovanTa sasjelisa da
aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis problemebi
(statiaTa krebuli), red. lekveiSvili m., SalikaSvili m., gamomc. `meridiani“,
Tbilisi, 2011, 246.
566 gociriZe e., saqarTvelos konstituciis me-17 muxlis komentari, wignSi:
saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba,
adamianis uflebani da ZiriTadi Tavisuflebani, avtorTa koleqtivi, red.
turava p., gamomc. Sps. „petiti“, 2013, 125.
567 sisxlis samarTlis zogadi nawili, avtorTa koleqtivi, red. naWyebia g.,
tyeSeliaZe g., „Tbilisis universitetis gamomcemloba“, Tbilisi, 2004, 30;
sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi, red.
naWyebia g., dvaliZe i., gamomc. `meridiani“, Tbilisi, 2007, 32.
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pasuxismgebloba unda gamoaRviZos,568 rac mxolod proporciuli
sasjelis dakisrebiT miiRweva. mxolod proporciul sasjels
SeuZlia arasrulwlovanze dadebiTi efeqtis moxdena da misi
kanonis winaSe pasuxismgeblobis grZnobiT ganmsWvalva.
konkretuli danaSaulisaTvis Tanazomieri sasjelis gamoyenebა
emsaxureba sasjelis miznebis realizebis SesaZleblobas.569

zemoTganxiluli SemTxvevebis paralelurad,
arasrulwlovanTa marTlmsajulebis maregulirebeli
kanonmdebloba aseve iTvaliswinebs iseT regulaciebs, romlebic
ar emsaxureba arc interesTa dabalansebis da arc romelime
Rirebuli interesisaTvis upiratesobis miniWebis mizans. amis
magaliTad SeiZleba moviyvanoT kanoniT gansazRvruli minimaluri
vadebis arseboba pirobiT vadamde gaTavisuflebisa da
Tavisuflebis aRkveTis saxiT daniSnuli sasjelis ufro msubuqi
saxis sasjeliT Secvlis SemTxvevebSi. dReisaTvis saqarTveloSi
pirobiT vadamde gaTavisuflebis diskreciuli sistema moqmedebs,
romelic gulisxmobs vadamde gaTavisuflebis uflebis
mopovebisaTvis mosaxdeli sasjelis minimaluri vadis gansazRvras
kanoniT, ris Semdegac xdeba piris individualuri Sefaseba, maT
Soris, misgan momdinare safrTxeebis gaanalizeba da Sesabamisi
gadawyvetilebis miReba.570 vinaidan diskreciuli sistema
individualur Sefasebas efuZneba, SesaZlebelia, kanoniT
gaTvaliswinebuli minimaluri vadis gasvlamdec ki gamoikveTos
arasrulwlovnis gaTavisuflebis mizanSewoniloba, Tumca,
miuxedavad amisa, igi ver daeqvemdebareba gaTavisuflebas, Tu
formalurad ar daakmayofilebs minimaluri vadis moxdis
imperatiul moTxovnas. aRniSnuli midgoma mizand isaxavs mxolod
da mxolod Cadenili danaSaulis simZimis proporciul
pasuxisgebas da sazogadoebis damsjelobiTi moTxovnilebebis
dakmayofilebas, rac Seusabamoa arasrulwlovnis saukeTeso
interesebTan571 da arc marTlmsajulebis sxva romelime dacvis
Rirs interess emsaxureba. literaturaSi gamoTqmuli mosazrebiT,
aRniSnuli SemTxveva sasjelSi dasjis miznis arsebobas

568 naWyebia g., sasjelis miznebis sakanonmdeblo gansazRvrebisa da
Tavisuflebis uvadod aRkveTis mimarTebis problema saqarTvelos sisxlis
samarTlis kodeqsis mixedviT (sisxlis samarTlis sferoSi liberaluri
politikis gamovlenis erTi aspeqti), `marTlmsajuleba da kanoni“, #2, 2013, 112.
569„beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #1/4/592, 24 oqtomberi, 2015,
II-45.
570 miqanaZe g., patimris pirobiT vadamde gaTavisuflebis ufleba – evropuli
gamocdileba da saqarTvelos realoba, wignSi: adamianis uflebaTa dacva:
miRwevebi da gamowvevebi, statiaTa krebuli, red. korkelia k., Tbilisi, 2012, 124-
125; Recommendation Rec(2003)22 of the Committee of Ministers to Member States on Conditional
Release (Parole), Adopted by the Committee of Ministers on 24 September 2003 at the 853rd Meeting of
the Ministers' Deputies, Council of Europe, Paras. 16-21.
571 SeyilaZe x., probaciis samsaxuris roli pirobiT vadamde gaTavisuflebul
gansakuTrebuli kategoriis msjavrdebulTa mimarT, „kriminologiis Jurnali“,
#1, 2016, 171.
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ganamtkicebs.572 aRniSnuli pozicia gasaziarebelia, Tumca igive
avtori Tavis sxva naSromSi gansaxilvel SemTxvevas ara dasjis,
aramed sasjelSi samarTlianobis miznis arsebobis ganmtkicebad
miiCnevs,573 rac ar SeiZleba iqnas gaziarebuli, radgan
samarTlianoba kumulaciurad aerTianebs rogorc Cadenili
danaSaulis simZimis, ise danaSaulis Camdenis pirovnebis Sesabamis
pasuxisgebas. im SemTvxvevaSi, Tu msjavrdebulis pirovnebis
gaTvaliswinebiT, aRar arsebobs misi Tavisuflebis aRkveTis
dawesebulebaSi datovebis aucilebloba, magram miuxedavad amisa,
kanonmdebloba gamoricxavs mis gaTavisuflebas savaldebulo
minimaluri vadis moxdamde, SeuZlebelia aseT dros visaubroT
samarTlianobis mizanze, radgan ar arsebobs meore aucilebeli
kriteriumi msjavrdebulis pirovnebis saxiT. gansaxilveli
SemTxveva ufro metad dasjas emsaxureba, vidre samarTlianobis
mizans. aRniSnulis gaTvaliswinebiT, mizanSewonilia, amk-is 95-e da
96-e muxlebSi cvlilebis ganxorcieleba da
arasrulwlovanTaTvis kanoniT dadgenili minimaluri vadebis
gauqmeba.

3.4 interesTa balansis praqtikuli analizi
interesTa dabalansebis TvalsazrisiT, sainteresoa

arsebuli sasamarTlo praqtikis gaanalizeba mZime an/da
gansakuTrebiT mZime danaSaulTa saqmeebze. am mxriv, aRsaniSnavia
uzenaesi sasamarTlos erT-erTi gadawyvetileba, saidanac irkveva,
rom arasrulwlovans msjavri daedo sxva danaSaulis Cadenis
gaadvilebis mizniT, winaswari SecnobiT arasrulwlovnis mimarT,
jgufurad Cadenili ganzrax mkvlelobis, yaCaRobisa da qurdobis
CadenisaTvis. sakasacio palatam imsjela sicocxlis uflebis
fundamenturi mniSvnelobis, misi fuZemdebluri xasiaTis Sesaxeb
da aRniSna, rom sicocxlis winaaRmdeg mimarTul danaSaulebTan
dakavSirebiT, gansakuTrebuli yuradReba unda mieqces
samarTliani da adekvaturi sasjelebis gamoyenebas. amasTan,
yuradReba gaamaxvila arasrulwlovnis saukeTeso interesebze,
saerTaSoriso standartebiT gaTvaliswinebul midgomebze da
arasrulwlovnisaTvis Sefardebuli 10 wlis vadiT Tavisuflebis
aRkveTa miiCnia samarTlian da adekvatur sasjelad, romelic
srulad Seesabameboda sasjelis miznebis ganxorcielebas.574

analogiurad, sxva saqmeSic, romelSic arasrulwlovani
msjavrdebul iqna sicocxlis gaufrTxileblobiT mospobis,

572 lekveiSvili m., sasjelis miznebi da arasrulwlovanTa sasjelis daniSvnis
specifika, wignSi: arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis
iZulebiTi RonisZiebis Sefardebis problemebi (statiaTa krebuli), red.
lekveiSvili m., SalikaSvili m., gamomc. `meridiani“, Tbilisi, 2011, 46.
573 lekveiSvili m., sasjelis cneba da miznebi, wignSi: sisxlis samarTali,
zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa koleqtivi, red.

naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 485.
574 saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis saqmeTa palatis 2018
wlis 20 Tebervlis gadawyvetileba, saqme #656ap-17, abz. 50-52.
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agreTve winaswari SecnobiT arasrulwlovnisa da ori an meti
piris mimarT ganzrax mkvlelobis mcdelobis CadenisaTvis,
uzenaesma sasamarTlom samarTlianad miiCnia 12 wlis vadiT
Tavisuflebis aRkveTis Sefardeba Cadenili danaSaulis simZimis,
msjavrdebulis pirovnebisa da misi saukeTeso interesebis
gaTvaliswinebiT.575

msgavsad zemoaRniSnuli SemTxvevebisa, winaswari SecnobiT
arasrulwlovnis ganzrax mkvlelobisaTvis kanonTan konfliqtSi
myofi pirisaTvis 8 wlisa da 6 Tvis vadiT Sefardebuli
Tavisuflebis aRkveTa sakasacio palatam miiCnia Cadenili
qmedebisa da arasrulwlovnis moTxovnilebebis, misi mdgomreobisa
da saukeTeso interesebis Tanazomierad da ganmarta, rom
Sefardebuli sasjelis saxe da zoma warmoadgenda adekvatur
RonisZiebas arasrulwlovnis resocializacia-reabilitaciisa da
axali danaSaulis Tavidan asacileblad.576 Tumca,
gasaTvaliswinebelia, rom gansxvavebiT zemoTganxiluli
saqmeebisgan, am SemTxvevaSi, gamoyenebul iqna Tavisuflebis
aRkveTis minimaluri vada, miuxedavad sicocxlis winaaRmdeg
mimarTuli danaSaulisa da saqmeSi arasrulwlovani
dazaralebulis arsebobisa. aRniSnuli garemoeba mianiSnebs, rom
Tundac msgavs gansakuTrebiT mZime danaSaulTa SemTxvevebSi,
sasamarTlo ufro metad orientirebulia kanonTan konfliqtSi
myofi piris interesebis dacvaze. gadawyvetilebebSi TiTqmis ar
aris ganxiluli interesTa Sepirispirebis SemTxvevebi da ar
gvxvdeba msjeloba balansis dacvis TvalsazrisiT, aramed
Camoyalibebulia mxolod saerTaSoriso standartebiT dadgenili
zogadi formulirebebi da aseve zogadi miTiTeba imis Sesaxeb,
rom sasjelis konkretuli saxe da zoma Cadenili qmedebisa da
arasrulwlovnis pirovnebis proporciulia. interesTa
dabalansebis Sesaxeb msjelobis nakleboba SesaZloa
ganpirobebulia saukeTeso interesebis prioritetulad ganxilvis
standartis araswori aRqmiT. kerZod, gadawyvetilebebSi
aRiniSneba arasrulwlovnis saukeTeso interesebis, rogorc
erTaderT da ara erT-erT damZlev faqtorad ganxilvis tendencia.
Sesabamisad, sasamarTlo Tavs aridebs sxva interesTa warmoCenas
da arasrulwlovnis saukeTeso interesebis paralelurad
ganxilvas. Tumca, gansakuTrebiT mZime danaSaulTa SemTxvevaSi,
sasamarTlo arasrulwlovans mainc ufardebs iseTi simkacris
sasjels, rogoricaa rva, aTi da Tormeti wliT Tavisuflebis
aRkveTa da cdilobs es yovelive arasrulwlovnis saukeTeso
interesebiT gaamarTlos, maSin rodesac rTuli warmosadgenia
rogor SeiZleba xsenebuli saxisa da zomis sasjeli
emsaxurebodes saukeTeso interess da iyos reabilitacia-
resocializaciis momtani. aRniSnul sakiTxs pasuxs scems
arasrulwlovnis saukeTeso interesebis erT-erTi upirvelesi

575 saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis saqmeTa palatis 2018
wlis 10 dekembris gadawyvetileba, saqme #379ap-18, abz. 31.
576 saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis saqmeTa palatis 2018
wlis 13 aprilis gadawyvetileba, saqme #595ap-17 abz. 13-14.
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mniSvnelobis mqone garemoebad aRqma. swored am ukanasknels unda
efuZnebodes sasamarTlos msjeloba mkacri sasjelebis
gamoyenebis dasasabuTeblad.

3.5 sazogadoebrivi azris gavlena arasrulwlovnis
saukeTeso interesebis prioritetulobis principis
realizebaze

3.5.1 sazogadoebrivi azris mniSvneloba
bavSvis uflebaTa konvenciiT gaTvaliswinebuli

arasrulwlovanTa marTlmsajulebis maregulirebeli normebis
qveynis Sida kanonmdeblobaSi implementacia moiTxovs
saxelmwifos politikur aqtiurobas, rac zogierTi qveynisTvis
dakavSirebulia kanonmdeblobis, praqtikisa da arsebuli
politikis radikalur cvlilebebTan.577

demokratiul qveynebSi sazogadoeba irCevs xelisuflebas,
rogorc maT warmomadgenlad da, Sesabamisad, aqvT moTxovnileba,
politikosebma mudmivad gaiTvaliswinon maTi Sexedulebebi578 da
moaxdinon gavlena mniSvnelovan saxelmwifoebriv sakiTxebze.
sazogadoebrivi gavlenis met-naklebad ZiriTadi forma swored
sazogadoebrivi azria,579 rac gulisxmobs sazogadoebis saerTo
akumulirebul damokidebulebas socialuri sinamdvilis raime
movlenisadmi, faqtisadmi, procesisadmi da asaxavs umravlesobis
koleqtiur cnobierebas, Tundac WeSmariti ar iyos igi.580 ra Tqma
unda, arsebobs politikuri marTvis sferoebi, romliTac
sazogadoeba naklebad dainteresebulia, Tumca, amavdroulad,
arsebobs iseTi sferoebi, romelTa mimarT sazogadoebis interesi
gansakuTrebiT maRalia. arasrulwlovanTa marTlmsajuleba
swored am ukanasknels ganekuTvneba. aRsaniSnavia, rom
sazogadoebas centraluri funqcia gaaCnia marTlmsajulebis
administrirebaSi da, Sesabamisad, am funqciis Sesruleba
sisxlissamarTlebrivi sistemisTvis kritikuli mniSvnelobis
mqonea. winaaRmdeg SemTxvevaSi, marTlmsajulebis sistema ver
SeZlebs saTanadod funqcionirebas. magaliTad, sazogadoebis
roli, maT Soris, gamoixateba samarTaldamcavi organoebisaTvis
Cadenili danaSaulis Sesaxeb informaciis miwodebaSi,
mtkicebulebebis wardgenaSi, sasamarTloSi nafic msajulad an
mowmed monawileobaSi da sxv.581 es yovelive naTlad warmoaCens

577 Hamilton C., Harvey R., The Role of Public Opinion of International Juvenile Justice Standards, “The
International Journal of Children’s Rights”, Vol. 11, Issue 4, 2004, 369.
578 Wood J., Why Public Opinion of the Criminal Justice System is Important, in: Public Opinion and
Criminal Justice, Jane Wood, Theresa Gannon (Eds.), Willan Publishing, 2009, 33.
579 yvarelaSvili g., arasrulwlovan msjavrdebulTa qcevis dekriminalizaciis
problemebi (zogierTi mosazreba penitenciaruli sistemis reformis Sesaxeb),
red. Todria g., gegeSiZe d., rogava n., gamomc. „opiza“, Tbilisi, 1996, 110.
580 qarumiZe, v., dargali, e., arasrulwlovani, damnaSaveoba da marTlmsajuleba,
red. darCia m., gamomc. `oboli margaliti“, Tbilisi, 1998, 10.
581 Wood J., Why Public Opinion of the Criminal Justice System is Important, in: Public Opinion and
Criminal Justice, Jane Wood, Theresa Gannon (Eds.), Willan Publishing, 2009, 33.
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sazogadoebis mWidro kavSirs marTlmsajulebis sistemasTan da,
Sesabamisad, SeuZlebelia marTlmsajulebisaTvis sazogadoebrivi
azri ar iyos gasaTvaliswinebeli, rasac gadamwyveti mniSvneloba
aqvs marTlmsajulebis sistemisadmi sazogadoebis ndobis
SenarCunebisa da amaRlebis TvalsazrisiT. Tavis mxriv, ndobis
dakargvam, sazogadoebis zemoaRniSnuli rolis gaTvaliswinebiT,
SesaZloa mniSvnelovnad daazianos marTlmsajulebis procesi.
amasTan, saxelmwifos marTvaSi moqalaqeebis sityva, imis rwmeniT,
rom es ukanaskenli saTanadod iqneba gaTvaliswinebuli, aris is,
rac mTavrobasa da saxelmwifos sZens legitimurobasa da
avtoritets.582 Tu sisxlis samarTlis sistemisadmi arsebobs
moraluri rwmena da ndoba, maSin sazogadoeba ufro
kanonmorCilia, xolo ukmayofilebis SemTxvevaSi, sazogadoeba
uars ambobs kanonis Sesrulebaze.583 aRniSnulis Tavidan
asacileblad, saWiroa arsebobdes garkveuli Tanxvedra
sazogadoebriv azrsa da sisxlissamarTlebrivi marTlmsajulebis
regulirebebs Soris.584

rogorc ukve aRiniSna, swored sazogadoebrivma azrma iqonia
gadamwyveti gavlena 1970-ian wlebSi keTildReobis modelidan
marTlmsajulebis modelze gadasasvlelad da kanonTan
konfliqtSi myofi pirebis mimarT sisxlissamarTlebrivi
politikis gasamkacreblad.

3.5.2 sazogadoebis damokidebuleba kanonTan konfliqtSi
myofi arasrulwlovnebisadmi

arasrulwlovanTa mier danaSaulis Cadena sazogadoebis
gansakuTrebul yuradRebas ipyrobs. aRsaniSnavia, rom, zogadad,
sazogadoeba uaryofiTad aris ganwyobili arasrulwlovanTa
mimarT Semwynarebluri sisxlissamarTlebrivi politikis
gatarebis mimarT, rac fundamenturi problemaa saxelmwifoTaTvis
bavSvis uflebaTa konvenciiT nakisri valdebulebebis Sesrulebis
TvalsazrisiT.585 sazogadoebisaTvis arasrulwlovanTa danaSauli
ZiriTadad ZaladobasTan asocirdeba.586 amgvari damokidebuleba
SeiZleba mravali faqtoriT iyos ganpirobebuli, razec Semdgom
gamaxvildeba yuradReba.

arasrulwlovanTa marTlmsajulebisadmi sazogadoebis
damokidebulebis gadamowmebis saukeTeso saSualeba gamokiTxvis

582 Faulkner D., Crime, State and Citizen: A Field Full of Folk, 2nd Edition, Published by Waterside
Press,  2006, 63.
583 Wood J., Why Public Opinion of the Criminal Justice System is Important, in: Public Opinion and
Criminal Justice, Jane Wood, Theresa Gannon (Eds.), Willan Publishing, 2009, 34; Robinson P. H.,
Darley J. M., Objectivist vs. Subjectivist Views of Criminality: A Study in the Role of Social Science in
Criminal Law Theory, “Oxford Journal of Legal Studies”, Vol. 18, Issue 3, 1998, 443-444.
584 Wood J., Why Public Opinion of the Criminal Justice System is Important, in: Public Opinion and
Criminal Justice, Jane Wood, Theresa Gannon (Eds.), Willan Publishing, 2009, 33-34.
585 Hamilton C., Harvey R., The Role of Public Opinion of International Juvenile Justice Standards, “The
International Journal of Children’s Rights”, Vol. 11, Issue 4, 2004, 369.
586 Roberts J.V., Stalans L.J., Indermaur D., Hough M., Penal Populism and Public Opinion: Lessons
from Five Countries, Oxford University Press, Oxford, New-york, 2003, 111.
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Catarebaa, razec aqtiurad muSaoben am sferoTi dainteresebuli
mecnierebi. ase, magaliTad, amerikaSi, did britaneTSi, safrangeTsa
da kanadaSi Catarebulma kvlevebma naTlad warmoaCina
sazogadoebis mzardi SiSi arasrulwlovanTa danaSaulis mimarT.
dasavlur qveynebSi sazogadoeba danaSauls yovelwliurad mzard
movlenad aRiqvams da, Sesabamisad, imedgacruebas gamoTqvams
marTlmsajulebis sistemis uunarobisadmi, saTanado kontroli
gauwios Zaladobrivi danaSaulis aRkveTas. aRniSnulis mizezi
reabilitaciaze orientirebuli marTlmsajulebaa, romelic ver
pasuxobs sazogadoebis damsjelobiT moTxovnilebebs. magaliTad,
amerikis SeerTebul StatebSi didi mxardaWeriT sargeblobs
arasrulwlovanTa saqmis gadacema srulwlovanTa
sasamarTlosaTvis, gansakuTrebiT, Zaladobrivi danaSaulis
SemTxvevaSi.587 kerZod, kvlevis Tanaxmad, gamokiTxulTa 87
procenti mxars uWers arasrulwlovnis mimarT srulwlovanTa
sasjelis gamoyenebas Zaladobrivi danaSaulis Cadenisas.588

kanonTan konfliqtSi myofi arasrulwlovnebisadmi
sazogadoebis damokidebulebis naTlad warmosaCenad
mniSvnelovania, aseve yuradReba gamaxvildes did britaneTSi
Catarebul kvlevaze, romlis mixedviT, respondentebs unda
ganesazRvraT rogorc arasrulwlovanTaTvis, ise
srulwlovanTaTvis sasjelis yvelaze mniSvnelovani mizani.
Sedegad, arasrulwlovanTa SemTxvevaSi, axali danaSaulis
Tavidan acileba da samarTliani mizRva dasaxelda yvelaze
mniSvnelovnad da miiRo TiTqmis Tanabari mxardaWera, Sesabamisad,
ocdacameti da ocdaToTxmeti procenti. swored aRniSnulma
miznebma miiRes yvelaze didi mxardaWera srulwlovanTa
SemTxvevaSic, Tumca samarTliani mizRva/proporciuloba bevrad
popularuli aRmoCnda zrdasrul damnaSaveebTan mimarTebiT. rac
Seexeba reabilitacias, sasjelis am mizans gamokiTxulTa ocma
procentma mianiWa upiratesoba arasrulwlovnebis SemTxvevaSi,
xolo Tormetma procentma - srulwlovnebis SemTxvevaSi.
aRsaniSnavia, rom danaSaulis msxverplisaTvis zianis
anazRaurebas mxolod xuTma procentma mianiWa upiratesoba, Tumca
aRniSnuli sulac ar niSnavs sazogadoebis mxridan
msxverplisadmi mxardaWeris grZnobis ararsebobas, aramed
respondentebs gauWirdaT am ukanasknelis dasaxeleba sasjelis
umTavres miznad, radgan maT mxolod erTi yvelaze mniSvnelovani
mizani unda ganesazRvraT.589 aRniSnuli kvleva cxadad adasturebs
sazogadoebis damokidebulebas arasrulwlovani damnaSaveebis
mimarT. is faqti, rom umravlesobam upiratesoba mianiWa axali
danaSaulis Tavidan acilebas da samarTliani, proporciuli

587 Hamilton C., Harvey R., The Role of Public Opinion of International Juvenile Justice Standards, “The
International Journal of Children’s Rights”, Vol. 11, Issue 4, 2004, 369; Hudson D.L., Juvenile Justice,
Alan Marzilli (Ed.), Chelsea House Publishers, New-york, 2010, 37.
588 Kupchik A., Judging Juveniles: Prosecuting Adolescents in Adult and Juvenile Courts, New-York
University Press, New-York, London, 2006, 18.
589 Roberts J.V., Hough M., Understanding Public Attitudes to Criminal Justice, Mike Maguire (Ed.),
Open University Press, New-York, 2005, 119.
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sasjelis daniSvnas, metyvelebs imaze, rom sazogadoebisaTvis
umTavresi Rirebuleba sakuTari usafrTxoebaa da gansakuTrebuli
moTxovna gaaCnia samarTlianobisadmi. aRniSnulis mizezi SeiZleba
iyos is, rom sazogadoeba metad midrekilia danaSaulis
msxverplis TanagrZnobisadmi, vidre kanonTan konfliqtSi myofi
arasrulwlovnis interesebis dacvisken. rogorc wesi,
upiratesobas aniWeben msxverplis saWiroebebze orientirebul
reformebs.590 amasTan, Zalze mniSvnelovania msxverplad gaxdomis
SiSis faqtoric.591 zogadad, msxverplis cnebisadmi sazogadoebis
damokidebuleba friad emociuri da mravalmniSvnelovania.592

sazogadoebis moTxovnilebebis dasakmayofileblad gadamwyveti
mniSvneloba aqvs damnaSavisaTvis samarTliani sasjelis daniSvnas,
rac, Tavis mxriv, iwvevs kmayofilebas da ndobis amaRlebas
marTlmsajulebis sistemisadmi. am SemTxvevaSi, kanonTan
konfliqtSi myofi arasrulwlovnis saukeTeso interesebi
sazogadoebisTvis meorexarisxovania. Tumca, gasaTvaliswinebelia
konkretuli sazogadoebis kulturuli Rirebulebebic da
zogadad, qveyanaSi arasrulwlovanTa mier Zaladobrivi
danaSaulis Cadenis statistika.

3.5.3 sazogadoebis cnobierebis done arasrulwlovanTa
marTlmsajulebisadmi

arasrulwlovanTa danaSaulis mimarT sazogadoebis
warmodgena da realoba bevrad gansxvavdeba erTmaneTisgan, rasac
did britaneTSi 1998 wels Catarebuli kvlevac adasturebs.
kerZod, kvlevaSi monawile pirTa orma mesamedma aRniSna, rom
danaSaulis Cadenis ricxvi gaizarda, maSin rodesac oficialuri
statistikis mixedviT im periodSi arasrulwlovanTa danaSaulis
kleba aRiniSneboda. msgavsi Sedegi daafiqsira kanadaSi
Catarebulma kvlevamac.593 analogiuri kvleva 2003 wels kvlav
Catarda britaneTSi, amerikis SeerTebul Statebsa da kanadaSi, ra
drosac igive Sedegi iqna miRebuli. gamokiTxulTa umetesoba
darwmunebuli iyo, rom 2001-2003 wlebSi arasrulwlovanTa
danaSaulis maCvenebeli gaizarda, maSin rodesac statistika
sapirispiros metyvelebda.594 garda amisa, kanadaSi Catarebulma
kvlevam aCvena, rom gamokiTxulTa didma nawilma TiTqmis araferi
icoda arasrulwlovanTa mimarT gamosayenebeli sasjelebis

590 Roberts J.V., Public Opinion, Crime and Criminal Justice, “Crime and Justice”, Vol. 16, 1992, 139.
591 Hoge R. D., The Juvenile Offender: Theory, Research and Application, Richard M. Lerner (Ed.),
Springer Science+Business Media, New-York, 2001, 1.
592 SalikaSvili m., viqtimologia - mecniereba danaSaulis msxverplis Sesaxeb,
red. TumaniSvili g., gamomc. „meridiani”, Tbilisi, 2011, 16.
593 Hamilton C., Harvey R., The Role of Public Opinion of International Juvenile Justice Standards, “The
International Journal of Children’s Rights”, Vol. 11, Issue 4, 2004, 371.
594 Roberts J.V., Hough M., Understanding Public Attitudes to Criminal Justice, Mike Maguire (Ed.),
Open University Press, New-York, 2005, 112.
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Sesaxeb. analogiuri Sedegi dafiqsirda amerikis SeerTebul
StatebSic.595

zemoaRniSnuli kvlevebi adasturebs, rom sazogadoebis
informirebis done arasrulwlovanTa marTlmsajulebisa da
arasrulwlovanTa mier Cadenili danaSaulis Sesaxeb sakmaod
dabalia.

3.5.4 sazogadoebrivi azris formireba

3.5.4.1 mediis gavlena
media aris is umniSvnelovanesi wyaro, romelsac udidesi

gavlena aqvs sazogadoebaze da misi azris formirebaze. mas
faqtobrivad dakisrebuli aqvs sazogadoebis `mxedvelobisa da
smenis“ organos funqcia.596 rogorc bavSvis uflebaTa komiteti
ganmartavs, danaSaulis Camdeni arasrulwlovnebi xSirad xdebian
mediis mxridan negatiurad gaSuqebis msxverplni, rac xels uwyobs
rogorc kanonTan konfliqtSi myofi bavSvebis, ise sxva
arasrulwlovnebis stigmatizacias. negatiur damokidebulebas
ZiriTadad ganapirobebs danaSaulis Cadenis mizezebis arasworad
gadmocema da arasworad aRqma, rac, xSir SemTxvevaSi, iwvevs
politikis gamkacrebas. komiteti mouwodebs saxelmwifoebs miiRon
yvela zoma, raTa xeli Seuwyon saganmanaTleblo RonisZiebebis
gatarebas kanonTan konfliqtSi myof arasrulwlovanTa
saWiroebebis Sesaxeb sazogadoebrivi cnobierebis amaRlebis
mizniT.597 zemoaRniSnuli kvlevebiT dafiqsirebuli Sedegebi
danaSaulis zrdasTan dakavSirebiT sazogadoebis araswori
warmodgenis Sesaxeb SesaZloa swored mediis gavleniT iyos
ganpirobebuli, radgan televiziiT ZiriTadad gansakuTrebiT mZime
Zaladobrivi danaSaulebi Suqdeba, rac sazogadoebis
cnobierebaze axdens gavlenas.598 Sesabamisad, iqmneba danaSaulis
zrdis tendenciis STabeWdileba da sazogadoebas eufleba
daucvelobis gancda. aRniSnulis gadasamowmeblad, gamokiTxvaSi
monawile pirebs eTxovaT, daezustebinaT informaciis wyaro,
rasac afuZnebdnen TavianT mosazrebas danaSaulis Cadenis
maCveneblis gazrdis Sesaxeb. respondentTa ZiriTadma nawilma
swored media daasaxela informaciis wyarod, xolo mcire nawilma
- pirdapiri Tu arapirdapiri gamocdileba.599

rogorc Catarebuli kvlevebi adasturebs, mediiT
gaSuqebuli informacia iSviaTad aRwers garemoebebs

595 Roberts J.V., Stalans L.J., Indermaur D., Hough M., Penal Populism and Public Opinion: Lessons
from Five Countries, Oxford University Press, Oxford, New-york, 2003, 113-114.
596kavTuaSvili e., sisxlis samarTlis marTlmsajuleba da media,
`marTlmsajuleba da kanoni“, #1, 2015, 143.
597 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 96.
598 Roberts J.V., Public Opinion and Youth Crime, “Crime and Justice”, Vol. 31, 2004, 497.
599 Roberts J.V., Hough M., Understanding Public Attitudes to Criminal Justice, Mike Maguire (Ed.),
Open University Press, New-York, 2005, 112.
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arasrulwlovnis Sesaxeb, mis warsuls, danaSaulis Cadenis
mizezebs, xolo  ZiriTad aqcents Cadenili qmedebis simZimesa da
danaSaulis msxverplze akeTebs, rac iwvevs sazogadoebis mZafr
reaqcias.600 sazogadoebis arasrulwlovanTa mimarT
damokidebulebis fenomenis Sesaswavlad araerTi kvleva Catarda.
erT-erTi kvlevis farglebSi, respondentTa nawils waakiTxes
mokle informacia gaupatiurebaSi braldebuli arasrulwlovnis
Sesaxeb, xolo respondentTa nawils gadasces igive dokumenti,
Tumca damatebiT miawodes informacia arasrulwlovnis ojaxuri
cxovrebisa da pirobebis Sesaxeb, rac, rogorc wesi, JurnalebSi
ar aisaxeba. Sedegad, kvlevaSi monawile im pirebma, romlebmac
miiRes damatebiTi informacia, ufro meti lmobiereba gamoiCines.601

am kvlevis ZiriTadi Rirebuleba gaxlavT is, rom sazogadoeba
koncentrirebulia Cadenili danaSaulis simZimeze da naklebad
floben informacias arasrulwlovnis individualuri
maxasiaTeblebis Sesaxeb, rac xels uwyobs dasjaze orientirebul
midgomas.

masobrivi informaciis saSualebebi mozardTa danaSauls
xSirad moixsenieben, rogorc sazogadoebis ganukurnebel sens,
romelic mxolod mkacri sisxlissamarTlebrivi politikiT
SeiZleba damarcxdes, Tumca kriminologiaSi arasrulwlovanTa
danaSauli miCneulia erT-erT yvelaze naklebi ekonomikuri
zaralisa da saSiSroebis mqone danaSaulad, romelic normaluri
movlenaa.602 amavdroulad, aris situaciuri xasiaTis, rac
gulisxmobs winaswar daugegmavad, danaSaulis spontanurad
Cadenas.603 miuxedavad amisa, gansakuTrebiT mZime danaSaulebis
gaSuqebiT, media sazogadoebaSi xels uwyobs moraluri panikis
danergvas da SegrZnebas imisa, rom arasrulwlovnebi ar
eqvemdebarebian saTanado kotrols, ris gamoc, Cndeba mkacri
politikis gatarebis moTxovnileba.604 inglisSi, 1993 wels 10 wlis
bavSvebis mier jeims bulgeris mkvleloba iyo is erT-erTi
pirveli SemTxveva, rodesac mediam arasrulwlovnebi `saSiS
monstrebad“ warmoaCina.605 mniSvnelovania, rom mas Semdeg, rac
sasamarTlom gamamtyunebeli ganaCeni gamoutana jeims bulgeris
mkvlelebs, media kvlav zemoqmedebda mosaxleobaze, raTa
daerwmunebina sasamarTlos mier gamotanili gadawyvetilebis

600 Roberts J.V., Stalans L.J., Indermaur D., Hough M., Penal Populism and Public Opinion: Lessons
from Five Countries, Oxford University Press, Oxford, New-york, 2003, 111.
601 iqve.
602 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 15-16; SalikaSvili m., miqanaZe g., arasrulwlovanTa
marTlmsajulebis Taviseburebani: arasrulwlovanTa marTlmsajulebis
kriminologiuri, sisxlissamarTlebrivi, penitenciuri da saerTaSoriso
samarTlebrivi safuZvlebi, Tbilisi, 2011, 17.
603 kavTuaSvili e., kanonTan konfliqtSi myofi arasrulwlovani - fsiqologiur,
Teologiur, pedagogiur da iuridiul WrilSi, `marTlmsajuleba da kanoni“,
#4, 2016, 102.
604 Joyce P., Criminology: A Complete Introduction, Publisher Hodder & Stoughton, London, 2012, 252.
605 Jewkes Y., Media and Crime, Sage Publications, London, Thousand Oaks, New Deli, 2004, 57.
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sisworeSi, rom orive damnaSave sicocxlis bolomde unda
darCeniliyo cixeSi, radgan isini ar imsaxurebdnen meore Sanss.606

am SemTxvevam seriozuli gavlena moaxdina sazogadoebaze da
radikalurad Secvala arasrulwlovnebis mimarT arsebuli
damokidebuleba.

3.5.4.2 gaxmaurebuli saqmeebis gavlena
arc erT danaSauls iseTi dramatuli gavlena ar aqvs

sazogadoebaze, rogorc mkvlelobas. rogorc wesi, gaxmaurebuli
tragediebi yvelaze didxans rCeba sazogadoebis mexsierebaSi.
swored aseTi gansakuTrebiT saSiSi damnaSaveebi xdebian
sazogadoebisaTvis arasrulwlovnebis simbolo, rac negatiurad
aisaxeba sazogadoebriv azrze arasrulwlovanTa
marTlmsajulebisadmi.607 sazogadoebis reaqciam erT danaSaulze
SeiZleba mTlianad Secvalos warmodgena marTlmsajulebis
efeqtianobis Sesaxeb.608 gaxmaurebuli saqmeebisadmi maRali
sazogadoebrivi interesi mWidrod aris dakavSirebuli
usafrTxoebis interesTan. swored aqedan gamomdinareobs
damnaSaveTa mkacrad dasjis moTxovnileba, rogorc es robert
tompsonisa da jon veneblsis SemTxvevaSi moxda. 1993 wlis
noemberSi, sami kviris ganmavlobaSi, mefis sasamarTloSi sajarod
mimdinareobda tompsonisa da veneblsis saqmis ganxilva erovnul
da saerTaSoriso doneze maRali sazogadoebrivi interesis fonze.
braldebulTa gamoCenas sazogadoebis ovaciebi da SeZaxili
axlda Tan. ufro metic, quCaSi Sekrebil xalxs braldebulTa
gadamyvan satransporto saSualebaze Tavdasxmis mcdelobac ki
hqonda. sasamarTlo sxdomis darbazi mudmivad savse iyo presis
warmomadgenlebiTa da dainteresebuli moqalaqeebiT.609 msgavsi
magaliTebi axsovs ara marto did britaneTs, aramed msoflios
mraval qveyanas.610 arasrulwlovanTa mier Zaladobriv danaSaulTa
Cadenis SemTxvevebi araerTxel dafiqsirebula saqarTvelos
realobaSic, ramac yovelTvis gamoiwvia sazogadoebis
gansakuTrebuli interesi, rac, rogorc wesi, damnaSaveTa mkacrad
dasjis moTxovnaSi gamoixateba. swored msgavs SemTxvevebSi
sazogadoebas eufleba daucvelobis gancda, msxverplisadmi
empaTia da gamZafrebuli moTxovnileba aqvs ara marto sakuTari
usafrTxoebis uzrunvelyofaze, aramed damnaSavis dasjis
meSveobiT samarTlianobis aRdgenaze. aseT dros, sazogadoeba
uaryofs Tavis rols mozardis damnaSaved CamoyalibebaSi da

606 jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, red. jorbenaZe s., daviT
batoniSvilis samarTlis institutis gamomcemloba, Tbilisi, 2014, 222.
607 Roberts J.V., Stalans L.J., Indermaur D., Hough M., Penal Populism and Public Opinion: Lessons
from Five Countries, Oxford University Press, Oxford, New-york, 2003, 111.
608 Hamilton C., Harvey R., The Role of Public Opinion of International Juvenile Justice Standards, “The
International Journal of Children’s Rights”, Vol. 11, Issue 4, 2004, 378.
609 Case of T.v. The United Kingdom, Applicatioan No. 24724/94, Strasbourg, 16 December, 1999, Para.
9.
610 Roberts J.V., Public Opinion and Youth Crime, “Crime and Justice”, Vol. 31, 2004, 517.
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Tavisi braleuloba danaSaulis Camden pirze gadaaqvs, mozardi
sazogadoebis mier iqceva gantevebis vacad.611

3.5.5 sazogadoebrivi azris mxedvelobaSi miRebis
mizanSewoniloba

winamdebare TavSi ganxiluli sakiTxebi cxadyofs, rom
sazogadoeba Zaladobrivi danaSaulis Cadenis SemTxvevaSi
midrekilia damsjelobiTi politikisken da zogadad, damnaSaveTa
mimarT msubuqi sasjelis gamoyeneba iwvevs protestis gancdasa da
usamarTlobis SegrZnebas. miuxedavad imisa, rom sazogadoebriv
azrs gansakuTrebuli mniSvneloba gaaCnia marTlmsajulebis
administrirebis TvalsazrisiT, sadavoa misi mxedvelobaSi miRebis
mizanSewoniloba, radgan, rogorc gamoikveTa, sazogadoebrivi
azris formirebas, maT Soris, mediisa da gaxmaurebuli saqmeebis
gavleniT, xSir SemTxvevaSi, araswori warmodgenebi da
arasrulyofili informaciis floba udevs safuZvlad, rac
amZafrebs kanonTan konfliqtSi myofi arasrulwlovnebis mimarT
mkacri politikis gatarebis moTxovnilebas. mniSvnelovania, rom
sazogadoebriv interess ara marto arasrulwlovnisaTvis
gansazRvruli sasjelis saxe da zoma iwvevdes, aramed maT mier
ganxorcielebuli qmedebis Sinaarsi da xasiaTi, is realoba, rac
danaSaulis Cadenas ganapirobebs.612 garda amisa,
gasaTvaliswinebelia statistikuri informacia arasrulwlovan
msjavrdebulTa raodenobis Sesaxeb. kerZod, uzenaesi sasamarTlos
monacmebiT, arasrulwlovan msjavrdebulTa raodenoba 2016 wels
Seadgenda 146-s, 2017 wels – 197-s, xolo 2018 wels – 212-s, maT
Soris, Zaladobrivi danaSaulis (yaCaRoba, ganzrax mkvleloba,
janmrTelobis ganzrax mZime dazianeba, gaupatiureba) CadenisaTvis
msjavrdebul pirTa raodenobis maCvenebeli Seadgenda,
Sesabamisad, ocdaoTx, ocdaerT da Cvidmet erTeuls.613 aRniSnuli
monacemebi cxadyofs, rom bolo wlebis ganmavlobaSi, ar
SeiniSneba arasrulwlovanTa mier danaSaulis Cadenis maCveneblis
mkveTri zrda, xolo aRiniSneba klebis tendencia uSualod
Zaladobrivi danaSaulisaTvis msjavrdebul pirTa raodenobisa.
amasTan, Zaladobriv danaSaulTaTvis msjavrdebul
arasrulwlovanTa ricxvi sakmaod mcirea saerTo raodenobaSi,
rac mianiSnebs imas, rom amgvari kategoriis danaSauls
arasrulwlovnebi arc Tu ise xSirad Cadian. statistikis
Tanaxmad, arasrulwlovnebi yvelaze metad qurdobis Cadenisken

611SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba

(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 16.
612ivaniZe m., arasrulwlovani da misi saukeTeso interesebi, wignSi:
arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, gamomc.

`meridiani“, Tbilisi, 2017, 41, 18.
613 ix. marTlmsajuleba saqarTveloSi – 2018 wlis statistika, nawili III –
sisxlis samarTlis saqmeebi, <http://www.supremecourt.ge/files/upload-file/pdf/2018-weli-
wigni-sisxli.pdf>, [20.07.2019].
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arian midrekilni.614 Sesabamisad, SeiZleba iTqvas, rom
arasrulwlovanTa mier sazogadoebisaTvis gansakuTrebuli
safrTxis Seqmnis saSiSroeba ar ikveTeba, xolo calkeul erTeul
SemTxvevebSi, arasrulwlovnis mier gansakuTrebiT mZime
Zaladobrivi danaSaulis Cadenis gavleniT Camoyalibebulma
sazogadoebrivma azrma, miT ufro, arasrulwlovanTan
dakavSirebuli yvela garemoebis mxedvelobaSi miRebis gareSe, ar
SeiZleba gadawonos arasrulwlovnis saukeTeso interesebze
dafuZnebuli midgoma. rac Seexeba sazogadoebriv usafrTxoebasa
da samarTlianobas, rogorc marTlmsajulebis ganuyofel
interesebs, rogorc ukve aRiniSna, arsebuli sistema
uzrunvelyofs maT samarTlian dabalansebas arasrulwlovnis
saukeTeso interesebTan.

614 iqve.
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Tavi IV. arasrulwlovnis saukeTeso interesebis

Sefaseba da gansazRvra
arasrulwlovnis saukeTeso interesebis prioritetulobis

principi awesebs marTlmsajulebis procesSi miRebuli
gadawyvetilebebis arasrulwlovnis saukeTeso interesebTan
Sesabamisobis myar samarTlebriv garantias, rac, Tavis mxriv,
gadawyvetilebis mimReb pirebs ganusazRvravs saukeTeso
interesebze dafuZnebuli gadawyvetilebis miRebis valdebulebas.
am valdebulebis Sesrulebis uzrunvelsayofad, upirveles
yovlisa, saWiroa konkretul SemTxvevaSi arasrulwlovnis
saukeTeso interesis gansazRvra, rac sakmaod rTul da
kompleqsur procedurasTan aris dakavSirebuli da saWiroebs
gansakuTrebuli sifrTxiliT midgomas.

saukeTeso interesebze dafuZnebuli gadawyvetilebis
misaRebad saWiroa arasrulwlovnis saukeTeso interesebis
Sefasebisa da gansazRvris ori ZiriTadi etapis gavla. saukeTeso
interesebis Sefaseba gulisxmobs konkretul viTarebaSi
konkretuli arasrulwlovnis mimarT gadawyvetilebis misaRebad
yvela saWiro elementis Sefasebasa da dabalansebas, rac SeiZleba
ganxorcieldes uSualod gadawyvetilebis mimRebi piris an
damxmare, multidisciplinuri jgufis mier, arasrulwlovnis
aucilebeli monawileobiT. rac Seexeba saukeTeso interesebis
gansazRvras, bavSvis uflebaTa komitetis ganmartebiT, igi
warmoadgens oficialur process mkacri proceduruli
garantiebiT, romelic mowodebulia gansazRvros arasrulwlovnis
saukeTeso interesi Sefasebis Sedegebis safuZvelze.615

mniSvnelovania, saukeTeso interesebis Sefasebisas da
gansazRvrisas gamoyenebul iqnes uflebebze dafuZnebuli da
individualizebuli midgoma.616

4.1 saukeTeso interesebis Sefaseba
saukeTeso interesebis cneba moicavs or erTmaneTisagan

gansxvavebul Sefasebis proceduras. pirveli aris abstraqtuli,
zogadi Sefaseba, romelic gamoyenebadia yvela arasrulwlovnis
mimarT, xolo meore gulisxmobs konkrtuli situaciis zust

615 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para 47; Zermatten J., Best Interests of the
Child, in: Child-Friendly Justice: A Quarter of a Century of the UN Convention on the Rights of the
Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto (Eds.), Brill Nijhoff, Leiden,
Boston, 2015, 37.
616 Children’s Involvement in Criminal, Civil and Administrative Judicial Proceedings in 28 Member
States of the EU, Policy Brief, European Union, European Commission, Directorate-General for Justice
and Consumers, 2015, 22.
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Sefasebas.617 swored es ukanaskneli warmoadgens ZiriTad
sirTules da gansaxilveli naSromis erT-erT kvlevis sagans.

saukeTeso interesebis Sefasebas ori ZiriTadi daniSnuleba
gaaCnia. kerZod, Sefasebis procesi, erTi mxriv, gadawyvetilebis
mimReb pirs uadvilebs arasrulwlovnis saukeTeso interesebis
gansazRvrasa da saTanado gadawyvetilebis miRebas, meore mxriv,
mniSvnelovan garantias warmoadgens arasrulwlovnisaTvis, raTa
konkretul SemTxvevaSi obieqturad ganisazRvros misi saukeTeso
interesi.

4.1.1 saukeTeso interesebis Sefasebisas mxedvelobaSi misaRebi
elementebi

4.1.1.1 bavSvis uflebaTa komitetis mixedviT
bavSvis uflebaTa komitetis mier, maT Soris,

arasrulwlovanTa marTlmajulebis ganxorcielebis procesSi
arasrulwlovnis saukeTeso interesebis Sesafaseblad
gadawyvetilebis mimReb pirTaTvis saTanado miTiTebebis micemisa
da daxmarebis gawevis mizniT, ganisazRvra mxedvelobaSi misaRebi
elementebi,618 romlebic, amavdroulad, warmoadgenen konkretul
uflebebs.619 aRsaniSnavia, rom elementTa nusxa arc amomwuravi da
arc ierarqiuli xasiaTisaa,620 rac miznad isaxavs aseve iseTi
garemoebebis mxedvelobaSi miRebas, romlebic axasiaTebs
arasrulwlovnis individualur SemTxvevasa da misaRebi
gadawyvetilebis tips.621 Tumca, mniSvnelovania, rom maTi
gaTvaliswineba ar unda ewinaaRmdegebodes bavSvis uflebaTa
konvenciiT dacul uflebebs.622 miuxedavad imisa, rom zogadi
komentari ar gvTavazobs konkretul situaciaSi saukeTeso
interesebis Sesafaseblad da gansasazRvrad saWiro
kriteriumebs,623 igi mainc gansakuTrebul mniSvnelobas iZens,
radgan adgens zogad saxelmZRvanelo miTiTebebs, romlebic
saorientacioa nebismieri gadawyvetilebis miRebis procesSi,
Sesabamisad, met obieqturobas matebs saukeTeso interesis cnebas

617 De Vos B., Ethical Pointers and Framework for Taking Decisions in a Child’s Best Interests – The
Perspective of a Children’s Ombudsman, in: The Best Interests of the Child – A Dialogue Between
Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 96.
618 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 51.
619 iqve, Para. 58.
620 iqve, Para. 50.
621 Kalverboer M., How to Assess and Determine the Best Interests of the Child from a Perspective of
Child Development and Child-Rearing, in: The Best Interests of the Child – A Dialogue Between Theory
and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 67.
622 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 51.
623 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 12.
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da praqtikulad gamoricxavs subieqtivizms, rac, Tavis mxriv,
amcirebs TviTneburi da araobieqturi gadawyvetilebebis miRebis
risks. mniSvnelovania, yuradReba gamaxvildes komitetis mier
gansazRvrul mxedvelobaSi misaReb TiToeul elementze.

4.1.1.1.1 arasrulwlovnis mosazrebebi
saukeTeso interesebis gansazRvrisas mniSvnelovania codna

imisa, Tu ras miiCnevs Tavad arasrulwlovani mis saukeTeso
interesad.624 zogierTi mecnieris mosazrebiT, arasrulwlovnis
saukeTeso interesebTan dakavSirebuli gadawyvetilebebi ar unda
iqnes miRebuli mxolod obieqtur kriteriumebze dayrdnobiT,
aramed mniSvnelovania bavSvis mosazrebebis gaTvaliswinebac.625

bavSvis uflebaTa konvenciis me-12 muxli uzrunvelyofs
arasrulwlovnis uflebas, Tavisuflad gamoxatos sakuTari
Sexedulebebi masTan dakavSirebul yvela sakiTxze. Sesabamisad,
nebismieri gadawyvetileba, romelic ar iTvaliswinebs
arasrulwlovnis mosazrebebs da ar aniWebs maT saTanado
mniSvnelobas, arasrulwlovnis asakisa da mowifulobis
Sesabamisad, ugulebelyofs bavSvis SesaZleblobas, gavlena
moaxdinos sakuTari saukeTeso interesebis gansazRvris
procesze.626 amasTan, mniSvnelovania, gadaxveva tradiciuli,
paternalisturi aRqmidan, sadac srulwlovnebi Tavad qmnian
yvelanair CarCos bavSvTa uflebebisaTvis da maT ekuTvniT
saboloo sityva arasrulwlovnis saukeTeso interesebis
gansazRvrisas.627

aRsaniSnavia, rom evrosabWos wevr araerT qveyanaSi
arasrulwlovnis saukeTeso interesebis Sefasebisas
sasamarTloebs  gaaCniaT arasrulwlovnis mosazrebebisaTvis
saTanado mniSvnelobis miniWebis sakanonmdeblo valdebuleba.
luqsemburgSi aRniSnuli midgoma mxolod praqtikul doneze
xorcieldeba, sakanonmdeblo valdebulebis arsebobis gareSe.
zogierT qveyanaSi es valdebuleba moqmedebs samarTlis viwro
dargebSi, kerZod, saojaxo samarTalSi. saxelmwifoTa mcire
ricxvSi (slovenia, portugalia, latvia) arasrulwlovnis
saukeTeso interesebis gansazRvrisas sasamarTlos ar gaaCnia
bavSvis mosazrebebis gaTvaliswinebis samarTlebrivi

624 Van Hooijdonk E., Children’s Best Interests: A Discussion of Commonly Encountered Tensions, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 42.
625 Detrick Sh., A Commenatry on the United Nations Convention on the Rights of the Child, Martinus
Nijhoff Publishers, The Hague, Boston, London, 1999, 89.
626 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 53.
627 Nyaman J., What is the Input by Children and Young People in Implementing their Best Interests?, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 94.
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valdebuleba.628 aRsaniSnavia, rom saqarTvelos arasrulwlovanTa
marTlmsajulebis kodeqsis me-3 muxlis me-4 nawili saukeTeso
interesis gansazRvrisas erT-erT mxedvelobaSi misaReb
garemoebad swored arasrulwlovnis mosazrebebs iTvaliswinebs,
rac marTlmsajulebis process mniSvnelovnad aaxloebs
saerTaSoriso standartebTan.

4.1.1.1.2 arasrulwlovnis individualoba/identoba
arasrulwlovnebi ar ganixilebian erTgvarovan jgufad da,

Sesabamisad, saukeTeso interesebis Sefasebisas mxedvelobaSi unda
iqnes miRebuli maTi gansxvavebuloba. individualoba moicavs iseT
maxasiaTeblebs, rogoricaa sqesi, seqsualuri orientacia,
erovneba, religia, rwmena, kultura, pirovneba. miuxedavad imisa,
rom bavSvebs da axalgazrdebs ZiriTadi saerTo saWiroebebi aqvT,
am saWiroebebis gamovlena damokidebulia personaluri, fizikuri,
kulturuli da socialuri aspeqtebis farTo speqtrze, maT Soris,
ganviTarebad unarebze. bavSvis ufleba, SeinarCunos sakuTari
identoba garantirebulia bavSvis uflebaTa konvenciis me-8
muxliT da imsaxurebs pativiscemasa da mxedvelobaSi miRebas
saukeTeso interesebis Sefasebis procesSi.629 miuxedavad imisa, rom
mniSvnelovania religiis, kulturuli Rirebulebebisa da
tradiciebis, rogorc bavSvis identobis Semadgeneli
komponentebis mxedvelobaSi miReba, praqtika, romelic Seusabamoa
konvenciiT garantirebul uflebebTan, ar SeiZleba ganxilul
iqnes arasrulwlovnis saukeTeso interesad. gadawyvetilebis
mimRebi piris mier saukeTeso interesebis Sefasebisas im
tradiciebisa da kulturuli Rirebulebebis gaTvaliswineba,
romlebic ewinaaRmdegeba konvenciiT dacul uflebebs, ar
SeiZleba gamarTlebul iqnes kulturuli identobiT.630

kulturuli garemoebebi yovelTvis ukan daixevs, rodesac
warmoiqmneba aSkara konfliqti adamianis uflebebTan.631

4.1.1.1.3 ojaxuri garemosa da urTierTobebis SenarCuneba
bavSvis uflebaTa komitetis ganmartebiT, saukeTeso

interesebis Sefaseba da gansazRvra aucilebelia, ganxorcieldes
arasrulwlovnis ojaxisa da mSoblebisagan potenciuri

628 Children’s Involvement in Criminal, Civil and Administrative Judicial Proceedings in 28 Member
States of the EU, Policy Brief, European Union, European Commission, Directorate-General for Justice
and Consumers, 2015, 23.
629 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 55.
630 iqve, Para. 57.
631 Alston Ph., The Best Interests Principle: Towards a Reconcilation of Culture and Human Rights,
“International Journal of Law, Policy and the Family”, Vol. 8, Issue 1,1994, 21.
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ganSorebis gaTvaliswinebis konteqstSi.632 mSoblisa da bavSvis
mier maTi erTad yofniT siamovnebis miReba qmnis ojaxuri
cxovrebis fundamentur elements.633 bavSvis uflebaTa konvencia
xazgasmiT aRniSnavs bavSvis ojaxur garemocvaSi aRzrdis
aucileblobas misi pirovnebis sruli da harmoniuli
ganviTarebisaTvis.634 komiteti ojaxs sazogadoebis Semadgenel
fundamentur nawilad da bavSvis Camoyalibebisa da keTildReobis
bunebriv garemod ganixilavs.635

arasrulwlovanze mSoblebisagan gancalkevebis  gavlenis
gaTvaliswinebiT, igi gamoyenebul unda iqnes, rogorc ukanaskneli
saSualeba, rodesac arsebobs arasrulwlovnisaTvis uSualo
zianis miyenebis safrTxe an es sxvagvarad aris aucilebeli.636

gansakuTrebiT es exeba Tavisuflebis aRkveTas, romelic,
upirveles yovlisa, warmoadgens danaSaulze socialuri
reagirebis formas, ra drosac arasrulwlovnis saukeTeso
interesebs mciredi mniSvneloba eniWeba.637 raoden kargi garemoc
ar unda arsebobdes arasrulwlovnebisaTvis Tavisuflebis
aRkveTis dawesebulebebSi, sazogadoebisagan izolirebulad yofna
uaryofiT daRs asvams bavSvis rogorc fsiqologiur, ise fizikur
ganviTarebas, radgan igi mowyvetilia misTvis Cveul zrunvasa da
garemos.638 Sesabamisad, rodesac ikveTeba gancalkevebis
aucilebeloba, uzrunvelyofil unda iqnes arasrulwlovnisTvis
ojaxTan, mSoblebTan, naTesavebTan da masTan mWidrod
dakavSirebul adamianebTan urTierTobebis SenarCuneba, Tu es
bavSvis saukeTeso interesebs ar ewinaaRmdegeba.639

arasrulwlovnis ojaxuri urTierTobebis SenarCunebis
TvalsazrisiT, yuradsaRebia evrosasamarTlos gadawyvetileba
saqmeze „maslovi avstriis winaaRmdeg“, sadac sakiTxi Seexeboda
kanonTan konfliqtSi myofi arasrulwlovnis qveynis
teritoriidan gaZevebas. sasamarTlos ganmartebiT,
arasrulwlovnis interesebis ukeT dacva moiTxovs misi
integraciis gamartivebis valdebulebasac. mocemuli mizani
miRweuli ver iqneba gaZevebis gziT ojaxTan ganSorebiTa da

632 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 58.
633 Case of Olsson v. Sweden, Application No. 10465/83, Strasbourg, 24 March, 1988, Para. 59; Case of
Monory v. Romania and Hungary, Application No. 71099/01, Strasbourg, 5 April, 2005, Para. 70.
634 ix. bavSvis uflebaTa konvencia, preambula.
635 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 59.
636 iqve, Para. 61.
637 Hirschelmann A., Children’s perspectives Concerning Imprisonment: Setting Up a Self-expression
Group of Children with Imprisoned Parents or Other Relatives, in: The Best Interests of the Child – A
Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 125.
638 xasia m., arasrulwlovanTa sasjelis moxdis saerTaSoriso standartebis
zogadi mimoxilva, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 128.
639 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 64.
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socialuri kavSirebis gawyvetiT. es ukanaskneli unda
warmoadgendes kanonTan konfliqtSi myofi arasrulwlovnisaTvis
dawesebul ukidures zomas. evrosasamarTlom miiCnia, rom amgvari
midgoma ar iqna gaTvaliswinebuli avstriis xelisuflebis mier.640

Tumca, aRsaniSnvia, rom ojaxuri cxovrebis ufleba ar gaxlavT
absoluturi xasiaTis da sasamarTlom araerT saqmeze
arasrulwlovnis mier mZime Zaladobrivi danaSaulebis Cadena
ganixila gaZevebis pativsadeb mizezad da, Sesabamisad, ar daadgina
evrokonvenciis me-8 muxlis darRveva,641 xolo zog SemTxvevaSi,
momCivanTa saCivrebi miuReblad CaTvala.642

bavSvis interesi moicavs or mxares. erTi mxriv, bavSvis
kavSiri ojaxTan unda iqnes SenarCunebuli, garda im SemTxvevisa,
rodesac ojaxi Sefasebulia, rogorc Seuferebeli. es niSnavs,
rom Oojaxuri kavSiri SeiZleba gawydes mxolod gansakuTrebul
garemoebebSi. meore mxriv, bavSvis interesSi aucileblad Sedis
jansaR garemoSi Camoyalibeba.643

4.1.1.1.4 arasrulwlovanze zrunva, dacva da usafrTxoeba
bavSvis saukeTeso interesis Sefasebisa da gansazRvrisas

gaTvaliswinebul unda iqnes saxelmwifos valdebuleba,
uzrunvelyos arasrulwlovnis imgvari dacva da masze imgvari
zrunva, rogoric aucilebelia misi keTildReobisaTvis.
aRniSnuli daTqma gamomdinareobs bavSvis uflebaTa konvenciis me-
3 muxlis me-2 paragrafidan.

bavSvis uflebaTa komitetis ganmartebiT, arasrulwlovnis
dacva da mzrunveloba unda ganimartos farTod, radgan maTi
mizani ar aris Camoyalibebuli SezRuduli da negatiuri formiT
da gulisxmobs ara zianis miyenebisagan daculobas, aramed bavSvis
keTildReobisa da ganviTarebis sruli idealis uzrunvelyofas.
keTildReoba farTo gagebiT moicavs rogorc materialur,
fizikur, saganmanaTleblo da emociur saWiroebebs, aseve zrunvasa
da usafrTxoebas.644 amasTan, literaturaSi gamoTqmuli
mosazrebis Tanaxmad, keTildReobis interesSi moazrebulia
arasrulwlovnis pirovnul da profesiul ganviTarebasTan, aseve

640 Case of Maslov v. Austria, Application No. 1638/03, Grand Chamber, Strasbourg, 23 June, 2008, Para.
83.
641 Case of Bouchelkia v. France, Application no. 23078/93, Strasbourg, 29 January, 1997, Para. 51.
(saqme exeboda 17 wlis asakSi damamZimebel garemoebebSi Cadenil gaupatiurebas).
642 Case of Hizir Kilic v. Denmark, Application No. 20277/05, Strasbourg, 22 January, 2007; Case of
Ferhat Kilic v. Denmark, Application No. 20730/05, Strasbourg, 22 January, 2007. (saqme Seexeboda
arasrulwlovanTa mier Cadenil yaCaRobis mcdelobas, damamZimebel
garemoebebSi Cadenil Tavdasxmasa da mkvlelobas).
643 g. s. saqarTvelos winaaRmdeg, saCivari #2361/13, strasburgi, 21 ivlisi, 2015,
para. 45.
644 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 71.
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qonebriv uflebebTan dakavSirebuli interesebi.645 Sesabamisad,
keTildReoba warmoadgens mxedvelobaSi misaReb mniSvnelovan
faqtors saukeTeso interesebis Sefasebisas.646

saukeTeso interesebis Sefasebis procesSi gaTvaliswinebul
unda iqnes  arasrulwlovnis usafrTxebasac, rac gulisxmobs
bavSvis uflebas, iyos daculi fizikuri Tu fsiqologiuri
Zaladobis yvela formis, zianisa da Cagvris, seqsualuri
Zaladobis, TanatolTa mxridan zewolis, damamcirebeli
mopyrobis, aseve seqsualuri, ekonomikuri da sxva saxis
eqspluataciisagan, narkotikebis, Sromisa da SeiaraRebuli
konfliqtisagan.647 Zaladoba bavSvisaTvis matravmirebeli qcevaa648

da iwvevs arasrulwlovnis pirovnulobis ganadgurebas.
Sesabamisad, mniSvnelovania, gadawyvetilebis miRebisas Zaladobis
yovelgvari safrTxis detalurad gaanalizeba, bavSvis
usafrTxoebis Sefaseba rogorc mocemul momentSi, ise
samomavlod,649 raTa uzrunvelyofil iqnes bavSvis yovelgvari
Zaladobisagan daculoba da saukeTeso interesebis
prioritetulobis principiT gaTvaliswinebuli valdebulebis
jerovnad Sesruleba.

4.1.1.1.5 daucveloba (mowyvladi jgufisadmi kuTvnileba)
bavSvis uflebaTa komiteti arasrulwlovnis mowyvladi

jgufisadmi kuTvnilebas (mag.SezRuduli SesaZleblobebi,
Zaladobis msxverploba, quCaSi cxovreba, umciresobaTa
jgufisadmi kuTvnileba, TavSesafris maZiebloba da sxv.)
saukeTeso interesebis Sefasebis procesSi erT-erT mniSvnelovan
mxedvelobaSi misaReb faqtorad ganixilavs. amasTan, aRsaniSnavia,
rom erTsa da imave mowyvlad mdgomareobaSi myofi
arasrulwlovnebis saukeTeso interesebi SeiZleba ar daemTxves
erTmeneTs da gadawyvetilebis miRebisas gaTvaliswinebul unda
iqnes mowyvladobis  saxe da xarisxi, vinaidan TiToeuli bavSvi
unikaluria, yoveli konkretuli SemTxveva swored misi
individualizmis, unikalurobis gaTvaliswinebiT unda Sefasdes.650

645 Todua n., arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba, wignSi:
sisxlis samarTali, zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa

koleqtivi, red. naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 652.
646 Baillie T., The Concept of the Best Interests of the Child from the Perspective of a Practitioner, in: The
Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.), Council of
Europe, 2016, 90.
647 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 73.
648 maxarobliZe T., arasrulwlovanTa mimarT Zaladobis formebi da misgan
dacvis samarTlebrivi meqanizmebi, „sisxlis samarTlis aqtualuri sakiTxebi“,
#2, 2017, 24.
649 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 74.
650 iqve, Paras. 75-76.
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4.1.1.1.6 janmrTelobis dacvis ufleba
arasrulwlovnis ufleba isargeblos janmrTelobis dacviT

da misi janmrTelobis mdgomareoba umniSvnelovanesi elementia
saukeTeso interesebis Sefasebis procesSi.651 bavSvis uflebaTa
komiteti aRniSnul elements ZiriTadad mkurnalobisa da
hospitalizaciis SemTxvevaSi gadawyvetilebis miRebis konteqstSi
ganixilavs, Tumca, amavdroulad, miuTiTebs, rom bavSvis
janmrTeloba da mkurnalobis SesaZleblobebi SesaZloa agreTve
iyos saukeTeso interesebis Sefasebisa da gansazRvris nawili
sxva mniSvnelovan gadawyvetilebebTan mimarTebiT.652 kerZod,
arasrulwlovnis janmrTelobis mdgomareoba erT-erTi
umniSvnelovanesi elementia kanonTan konfliqtSi myofi piris
mimarT gadawyvetilebis miRebisas. evrosasamarTlos ganmartebiT,
rodesac ganixileba arasrulwlovnisaTvis Tavisuflebis aRkveTis
sakiTxi, aucilebelia samedicino Semowmebis Catareba
arasrulwlovnis janmrTelobis mdgomareobis dasadgenad, raTa
ganisazRvros ramdenad SesaZlebelia misi arasrulwlovanTa
dawesebulebaSi moTavseba.653 rac Seexeba TavisuflebaaRkveTili
piris janmrTelobis dacvis saWiro standartis gansazRvras,
sasamarTlo am mxriv met moqnilobas aniWebs upiratesobas da
yoveli saqmis SemTxvevaSi individualurad miiReba
gadawyvetileba. Tumca, gasaTvaliswinebelia, rom standarti unda
Seesabamebodes dakavebulis adamianur Rirsebas da, amavdroulad,
mxedvelobaSi unda iqnes miRebuli Tavisuflebis aRkveTis
Taviseburebani.654 rodesac saqme arasrulwlovnebs exeba,
evrosasamarTlo damkvidrebuli saerTaSoriso standartebis
Sesabamisad, miiCnevs, rom TavisuflebaaRkveTili arasrulwlovnis
janmrTelobis dacva unda Seesabamebodes arasrulwlovanTaTavis
sazogadod dadgenil samedicino standartebs.655

4.1.1.1.7 ganaTlebis ufleba
bavSvis uflebaTa komitetis ganmartebiT, ganaTlebaze

xelmisawvdomoba arasrulwlovnis saukeTeso interess
warmoadgens da nebismieri gadawyvetileba nakarnaxevi unda iyos
aRniSnuli uflebis realizebis uzrunvelyofiT.656 imis
gaTvaliswinebiT, rom arasrulwlovnebi jer kidev ganviTarebis
procesSi arian, maT mimarT gamoyenebul yvela RonisZiebas unda
hqondes saganmanaTleblo xasiaTi.657 garda amisa,

651 iqve, Para. 77.
652 iqve, Para. 78.
653 Case of Blokhin v. Russia, Application No. 47152/06, Strasbourg, 23 March, 2016, Para. 138.
654 Case of Aleksanyan v. Russia, Application No. 46468/06, Strasbourg, 22 December, 2008, Para. 140.
655 Case of Blokhin v. Russia, Application No. 47152/06, Strasbourg, 23 March, 2016, Para. 138.
656 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 79.
657 Recommendation No. R (87) 20 of the Committee of Ministers to Member States on Social Reactions
to Juvenile Delinquency, Adopted by the Committee of Ministers on 17 September 1987 at the 410th

Meeting of the Ministers’ Deputies, Preamble.
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arasrulwlovnebis mimarT gamosayenebeli sanqciebi da
RonisZiebebi, agreTve maTi ganxorcielebis forma unda
ganisazRvros kanoniT da efuZnebodes arasrulwlovnis
socialuri integraciis, ganaTlebis miRebisa da axali
danaSaulis Tavidan acilebis principebs.658 amasTan,
mniSvnelovania, upiratesoba mieniWos iseT RonisZiebebs,
romlebsac eqneba saganmanaTleblo gavlena danaSaulis Camden
arasrulwlovanze.659 ganaTlebis uflebaze gansakuTrebul
yuradRebas amaxvilebs `havanas wesebi“, romelic
TavisuflebaaRkveTili arasrulwlovnebis dacvas exeba. kerZod,
rogorc aRniSnulia, saskolo asakis yvela arasrulwlovans aqvs
mis saWiroebebsa da SesaZleblobebze morgebuli ganaTlebis
miRebis ufleba, rac imgvarad unda iqnes uzrunvelyofili, rom
arasrulwlovani moemzados sazogadoebaSi dasabruneblad.660

4.1.1.2 saqarTvelos arasrulwlovanTa marTlmsajulebis
kodeqsis mixedviT

gansxvavebiT bavSvis uflebaTa komitetisagan, saqarTvelos
arasrulwlovanTa marTlmsajulebis kodeqsi ar gvTavazobs
saukeTeso interesebis Sefasebisas mxedvelobaSi misaReb
elementTa CamonaTvals, Tumca, rogorc aRiniSna,  amk-is me-3
muxlis me-4 nawili iZleva saukeTeso interesebis zogad,
saorientacio ganmartebas da masSi moiazrebs iseT interesebs,
rogoricaa arasrulwlovnis usafrTxoeba, keTildReoba,
janmrTelobis dacva, ganaTleba, ganviTareba, resocializacia-
reabilitacia da sxva interesebi. aRniSnuli norma warmoadgens ra
saukeTeso interesebis zogad ganmartebas, amavdroulad, unda
ganvixiloT, rogorc konkretuli arasrulwlovnis saukeTeso
interesis gansasazRvrad mxedvelobaSi misaRebi elementebi,
romlebic msgavsad komitetis mier SemoTavazebuli elementebisa,
arc ierarqiuli da arc amomwuravi xasiaTisaa. aRsaniSnavia, rom
kodeqsiT gaTvaliswinebuli zogierTi interesi/elementi, kerZod,
usafrTxoeba, janmrTelobis dacva, ganaTleba, keTildReoba,
TanxvedraSia zogad komentarSi ganxilul elementebTan. aqedan
gamomdinare, yuradReba gamaxvildeba kodeqsiT gaTvaliswinebul
mxolod gansxvavebul elementebze.

4.1.1.2.1 ganviTareba
bavSvis uflebaTa konvenciis me-6 muxliT garantirebuli

arasrulwlovnis ufleba ganviTarebaze mWidrod dakavSirebulia

658 Recommendation CM/Rec(2008)11 of the Committee of Ministers to Member States on the European
Rules for Juvenile Offenders Subject to Sanctions or Measures, Adopted by the Committee of Ministers
on 5 November 2008 at the 1040th Meeting of the Ministers’ Deputies, Part. I. A. 1.
659 iqve, Part. II. C. 23.2.
660 United Nations Rules for the Protection of Juveniles Deprived of their Liberty, Adopted by General
Assembly Resolution 45/113 of 14 December 1990, IV, E. 38.
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saukeTeso interesis cnebasTan.661 ufro metic, bavSvis uflebaTa
komiteti saxelmwifoebs akisrebs valdebulebas, saukeTeso
interesebis Sefasebisa da gansazRvris procesSi, uzrunvelyon
arasrulwlovnis ganviTarebis uflebis sruli pativiscema.662

swored amitom, zogierTi mecnieris mosazrebiT, arasrulwlovnis
saukeTeso interesi SesaZloa davukavSiroT bavSvis uflebaTa
konvenciis me-6 muxlSi asaxul bavSvis ganviTarebis
yovlismomcvel mizans.663 ganviTarebis uflebaSi moiazreba
rogorc fizikuri, ise gonebrivi, sulieri da moraluri, agreTve
socialuri ganviTareba, romelTa gamoxatuleba konvenciis
sxvadasxva muxlebSi gvxvdeba.664

4.1.1.2.2 resocializacia-reabilitacia
arasrulwlovanTa marTlmsajulebis kodeqsis me-3 muxlis me-

18 nawilis Tanaxmad, resocializacia-reabilitacia gulisxmobs
arasrulwlovanSi pasuxismgeblobis, sxva adamianTa uflebebis
pativiscemis grZnobis Camoyalibebasa da ganviTarebas,
arasrulwlovnis fizikuri, gonebrivi, sulieri, zneobrivi da
socialuri ganviTarebis xelSewyobasa da mis momzadebas
sazogadoebaSi adgilis dasamkvidreblad. amasTan, literaturaSi
gamoTqmuli mosazrebis Tanaxmad, resocializacia ganimarteba,
rogorc gamosworeba, aRzrda, socializacia, reabilitacia,
mkurnaloba, da integracia.665 resocializacia SeiZleba
gamoixatos dazaralebulsa da kanonTan konfliqtSi myof
arasrulwlovans Soris konfliqtis mogvarebiT, rac gulisxmobs
Cadenili qmedebis monaniebasa da gamosworebas.666

4.1.1.2.3 sxva interesebi
sxva interesebze msjelobisas mxedvelobaSi unda iqnes

miRebuli, maT Soris, bavSvis uflebaTa komitetis mier
gansazRvruli is elementebi, romlebsac ar iTvaliswinebs
arasrulwlovanTa marTlmsajulebis kodeqsi. aRniSnuli

661 Van Os C., The Best Interests of the Child Assessment with Recently Arrived Refugee Children, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 70.
662 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 42.
663 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 34.
664 Mower A. G., The Convention on the Rights of the Child: International Law Support for Children,
Greenwood Publishing Group, Westport, London, 1997, 33-36.
665 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba

(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 204.
666 SalikaSvili m., arasrulwlovanTa ganridebis da mediaciis programis
sisxlissamarTlebrivi, kriminologiuri da fsiqologiuri aspeqtebi, Tbilisi,
2013, 29.
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gamomdinareobs Tavad normis Sinaarsidan, romlis mixedviT, sxva
interesebis gansazRvris erT-erT saSualebad swored
saerTaSoriso standartebi moiazreba. Tumca, SesaZloa interesTa
gansazRvra amiT ar amoiwuros, radgan rogorc ukve aRiniSna,
komitetis mier dadgenili elementebic ar aris amomwuravi da
konkretuli SemTxvevis mixedviT, SesaZloa gamoikveTos
absoluturad gansxvavebuli elementebis gaTvaliswinebis
saWiroeba. literaturaSi gamoTqmuli mosazrebis Tanaxmad, sxva
interesebi SesaZloa gamomdinareobdes ojaxuri urTierTobebidan,
religiuri kuTvnilebidan, sayvareli saqmianobidan, Tu es
ukanaskneli mis saukeTeso interess ar ewinaaRmdegeba.667

4.1.2 individualuri maxasiaTeblebis mniSvneloba saukeTeso
interesebis Sefasebisa da gansazRvris procesSi

zemoaRniSnuli elementebi, marTalia, mniSvnelovani da
gasaTvaliswinebelia saukeTeso interesebis Sefasebisa da
gansazRvris procesSi, Tumca es ar niSnavs imas, rom konkretul
SemTxvevaSi arsebobs yvela elementis gamoyenebis aucilebloba.
Sesabamisad, upirveles yovlisa, unda moxdes relevanturi
elementebis identificireba, risTvisac aucilebelia
arasrulwlovnis individualuri maxasiaTeblebis Seswavla.
swored aRniSnul midgomas aviTarebs bavSvis uflebaTa komitetic
da aRniSnavs, rom arasrulwlovnis saukeTeso interesebis
gansazRvra iwyeba arasrulwlovnisaTvis damaxasiaTebeli im
specifikuri garemoebebis SefasebiT, rac arasrulwlovans sZens
unikalurobas. aRniSnuli warmoadgens saqmisaTvis specifikurad
damaxasiaTebel faqtobriv konteqstSi saukeTeso interesebis
SefasebisTvis saTanado, relevanturi elementebis gamokveTis,
maTTvis konkretuli Sinaarsis miniWebisa da erTmaneTTan
mimarTebiT prioritetulobis gansazRvris safuZvels, risTvisac
daculi unda iqnes iseTi procedura, romelic uzrunvelyofs
samarTlebriv garantiebsa da uflebebiT saTanadod
sargeblobas.668 amis Semdeg ki saTanado elementebis mixedviT
xdeba gadawyvetilebis miReba.669

4.1.2.1 individualuri maxasiaTeblebis Sefaseba
im proceduris gaTvaliswinebiT, romelSic arasrulwlovania

CarTuli, bavSvis individualur maxasiaTeblebs SeiZleba hqondes
ufro meti an naklebi mniSvneloba misi saukeTeso interesis

667 Todua n., arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba, wignSi:
sisxlis samarTali, zogadi nawili (saxelmZRvanelo), meore gamocema, avtorTa

koleqtivi, red. naWyebia g., Todua n., gamomc. `meridiani“, Tbilisi, 2016, 652.
668 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 46, 49.
669 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 37.
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gansazRvrisas.670 bavSvis uflebaTa komiteti individualur
maxasiaTeblebSi moiazrebs  iseT garemoebebs, rogoricaa
arasrulwlovnis asaki, sqesi, simwifis xarisxi, gamocdileba,
umciresobaTa jgufisadmi kuTvnileba, fizikuri, sensoruli Tu
inteleqtualuri SezRuduli SesaZleblobebis qona, socialuri
da kulturuli konteqsti, romelSic bavSvi aRmoCndeba, hyavs Tu
ara mSoblebi, cxovrobs Tu ara maTTan, ojaxTan da
mzrunvelebTan urTierTobis xarisxi, garemo pirobebi
usafrTxoebis TvalsazrsiT, ojaxisaTvis xelmisawvdomi
xarisxiani alternatiuli saSualebebis arseboba, naTesavebi,
mzrunvelebi da sxv.671

saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsis
me-14 muxlis Tanaxmad, individualur maxasiaTeblebSi moiazreba
arasrulwlovnis: asaki, ganviTarebis done, cxovrebis, aRzrdisa
da ganviTarebis pirobebi, ganaTleba, janmrTelobis mdgomareoba,
ojaxuri viTareba da sxva garemoebebi, romlebic arasrulwlovnis
xasiaTisa da qcevis Taviseburebebis Sefasebis da misi
saWiroebebis gansazRvris SesaZleblobas iZleva. SeiZleba iTqvas,
rom kodeqsiT gaTvaliswinebuli individualuri maxasiaTeblebi
met-naklebad moicavs komitetis mier gansazRvrul maxasiaTeblebs
da yvela maTgani erTian konteqstSi unda Sefasdes.

individualuri maxasiaTeblebis Sefaseba saukeTeso
interesebis Sefasebis Semadgeneli nawilia. socialuri samuSaos
konteqstSi, Sefaseba xSirad aRwerilia, rogorc pirovnebis
saWiroebebisa da problemebis identificirebis mizniT warmoebuli
saqmianoba, raTa gamovlenil problemebze da saWiroebebze
sapasuxod daigegmos saTanado intervencia.672 Sefaseba aris
gadawyvetilebis misaRebad informaciis Segrovebis procesi.673

Sesabamisad, igi gulisxmobs bavSvis cxovrebis amsaxveli yvela
garemoebis dadgenas. amisaTvis saWiroa Sefasebaze pasuxismgebelma
pirma gamoikvlios arasrulwlovnis yvela individualuri
maxasiaTebeli,674 rac dakavSirebulia informaciis SegrovebasTan
da am informaciis gamoyenebasTan gadawyvetilebis misaRebad.675

arasrulwlovnis individualuri maxasiaTeblebis Sesaxeb
srulyofili warmodgenis Sesaqmnelad saWiro informaciis
misaRebad, mniSvnelovania arasrulwlovanTan gasaubreba da

670 Kalverboer M., How to Assess and Determine the Best Interests of the Child from a Perspective of
Child Development and Child-Rearing, in: The Best Interests of the Child – A Dialogue Between Theory
and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 67.
671 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 48.
672 Dugmore P., Assessing Young People, in: Youth Justice and Social Work, Dugmore P., Pickford J.,
Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 106.
673 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 30.
674 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 37.
675 Hoge R. D., The Juvenile Offender: Theory, Research and Application, Richard M. Lerner (Ed.),
Springer Science+Business Media, New-York, 2001,155.
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dakvirveba bavSvisaTvis megobrul garemoSi.676 garda amisa,
arasrulwlovnis saukeTeso interesis gansasazRvrad
sasamarTloebi unda ecadnon miiRon informacia im pirebisagan,
visac Seswevs unari, daxmareba aRmouCinon arasrulwlovnis
saukeTeso interesis gansazRvris procesSi.677 saukeTeso
interesebis Sesafaseblad da gansasazRvrad gadawyvetilebis
mimRebi piris mier arasrulwlovnis individualuri
maxasiaTeblebis Sesaxeb informaciis miRebis saSualebebSi
SeiZleba moviazroT sisxlis samarTlis saqmis masalebi, mowmeTa
Cvenebebi, Tavad arasrulwlovnis Sexedulebebi, fsiqologis
mosazrebebi. es ukanaskneli gadawyvetilebis miRebisas yovelTvis
mniSvnelovani iyo da dResac aqtiurad gamoiyeneba,678 amasTan,
gansakuTrebul mniSvnelobas aniWebs evrosasamarTloc. kerZod,
saojaxo samarTlebriv sakiTxebze miRebul araerT
gadawyvetilebaSi sasamarTlos aRuniSnavs saukeTeso interesebis
dasabuTebuli, damoukidebeli da ganaxlebuli fsiqologiuri
daskvnis safuZvelze Sefasebisa da SesaZlbelobis SemTxvevaSi,
fsiqologis mier arasrulwlovnis mosmenis saWiroebis Sesaxeb
misi asakisa da mowifulobis donis gaTvaliswinebiT.679

fsiqologi uzrunvelyofs uflebamosili pirisaTvis daxmarebis
gawevas arasrulwlovnis fsiqikuri Taviseburebebis, misi
mdgomareobis, temperamentis, xasiaTis, inteleqtualuri
SesaZleblobebisa da sxva fsiqologiuri maxasiaTeblebis
gansazRvris TvalsazrisiT.680 saukeTeso interesebis Sefasebis
procesSi mniSvnelovania multidisciplinuri midgoma, rasac
gansakuTrebul mniSvnelobas aniWebs evrosabWos ministrTa
komitetic.681 evrokavSiris wevr zogierT qveyanaSi
arasrulwlovnis saukeTeso interesebis Sesaxeb srulyofili
suraTis misaRebad, sasamarTlo konsultacias gadis sxvadasxva
dargis eqspertebTan. zogierT saxelmwifoSi, magaliTad, italiasa
da luqsemburgSi, konsultaciebi savaldebulo xasiaTs ar
atarebs, xolo rig saxelmwifoebSi, rogoricaa estoneTi,
rumineTi, lietuva, konsultaciebi savaldebuloa mxolod

676 Kalverboer M., How to Assess and Determine the Best Interests of the Child from a Perspective of
Child Development and Child-Rearing, in: The Best Interests of the Child – A Dialogue Between Theory
and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 67.
677 Tomkins A. J., Dispositional Decisionmaking in the Juvenile Justice System: An Empirical Study of
the Use of Offense and Offender Information, “Nebraska Law Review”, Vol. 69, Issue 2, 1990, 308.
678 iqve, 309.
679 Case of Elsholz v. Germany, Application No. 25735/94, Strasbourg, 13 July, 2000, Para. 53; Case of
Sommerfeld v. Germany, No. 31871/96, Strasbourg, 8 July, 2003, Para. 67-72; Guidelines of the
Committee of Ministers of the Council of Europe on Child-Friendly Justice, Explanatory Memorandum,
Adopted by the Committee of Ministers of the Council of Europe, Council of Europe Publishing, 17
November, 2010, Para. 38.
680 gogniaSvili n., arasrulwlovnis dakiTxvis Tavisebureba, arasrulwlovnis
saukeTeso intreresebis prioritetulobis, rogorc arasrulwlovanTa
marTlmsajulebis kodeqsis umniSvnelovanesi principis mniSvneloba
sasamarTlo praqtikaSi, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 28.
681 Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice,
Explanatory Memorandum, Adopted by the Committee of Ministers of the Council of Europe, Council of
Europe Publishing, 17 November, 2010, Para. 36.
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samarTlis viwro dargebSi, kerZod, saojaxo saqmeTa
warmoebisas.682 mniSvnelovania, rom arasrulwlovanTa
marTlmsajulebis kodeqsi iTvaliswinebdes mosamarTlis mier
sxvadasxva dargis eqspertebTan konsultaciis gavlis
SesaZleblobas, radgan informaciis wyarosTan uSualo kavSiri
saukeTeso saSualebaa srulyofili da amomwuravi informaciis
misaRebad, rac mosamarTles gauadvilebs saukeTeso interesebis
Sefasebisa da gansazRvris process, amasTan, uzrunvelyofs
saukeTeso interesebze dafuZnebuli gadawyvetilebis miRebisas

cdomilebaTa daSvebis prevencias.
saukeTeso interesebis Sefasebis procesSi saTanado

elementTa gansazRvris mizniT, individualuri maxasiaTeblebis
Sefasebisas gansakuTrebuli mniSvneloba individualuri
Sefasebis angariSs eniWeba, romelic, Tavis mxriv, sxvadasxva
wyaroebidan miRebul informacias emyareba.

4.1.2.2 individualuri Sefasebis angariSi
arasrulwlovanTa marTlmsajulebis kodeqsis 27-e muxlis

pirveli nawilis Tanaxmad, arasrulwlovnis individualuri
maxasiaTeblebi ganisazRvreba individualuri Sefasebis angariSis
safuZvelze. angariSis momzadebis meTodologia, wesi da
standartebi dgindeba saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos
sasjelaRsrulebisa da probaciis ministris erToblivi brZanebiT,
romliTac aseve damtkicebulia individualuri Sefasebis
angariSis formebi sisxlis samarTlis procesis stadiebis
mixedviT. arasrulwlovnis individualuri Sefasebis angariSis
formaSi aRiniSneba zogadi informacia arasrulwlovnisa da
marTlsawinaaRmdego qmedebis Sesaxeb, agreTve informacia
arasrulwlovnis fizikuri ganviTarebisa da janmrTelobis
mdgomareobis, arasrulwlovnis emociuri, kognituri
ganviTarebisa da qceviTi Taviseburebebis, qceviTi midrekilebebisa
da TviTkontrolis, ganaTlebis, profesiuli momzadebis,
sportuli saqmianobisa da samuSao gamocdilebis, ojaxisa da
sacxovrebeli garemos, arasrulwlovnis socialuri qselisa da
urTierTobebis, Tavisufali droisa da interesebis Sesaxeb.683

aRniSnuli sakiTxebi, Tavis mxriv, araerT qvesakiTxs aerTianebs
da arasrulwlovnis Sesaxeb detalur informacias iZleva.

682 Children’s Involvement in Criminal, Civil and Administrative Judicial Proceedings in 28 Member
States of the EU, Policy Brief, European Union, European Commission, Directorate-General for Justice
and Consumers, 2015, 23.
683 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #1.1; danarTi #2.1; danarTi #3.1; danarTi #4.1; danarTi #5.1.
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4.1.2.2.1 individualuri Sefasebis angariSis momzadeba
individualuri Sefasebis angariSis momzadebas

gansakuTrebuli datvirTva da mniSvneloba aqvs arasrulwlovanTa
marTlmsajulebis procesis nebismier stadiaze, Tumca amk-is 27-e
muxlis me-4-41 nawilebiT gansazRvrulia sisxlis samarTlis
procesis is stadiebi, ra drosac savaldebuloa angariSis
momzadeba da gaTvaliswineba. kerZod, ganridebis RonisZiebis
gansazRvra, sasjelis daniSvna, sapatimro sasjelis
individualuri dagegmva, arasapatimro sasjelis aRsruleba da
pirobiT vadamde gaTavisuflebis sakiTxis ganxilva. amasTan, im
SemTxvevaSi, rodesac saqme akmayofilebs ganridebis
sakanonmdeblo kriteriumebs, Tumca prokurori ar iRebs
gadawyvetilebas ganridebis Sesaxeb. mxolod aRniSnul stadiebze
angariSis momzadebisa da gaTvaliswinebis savaldebulo xasiaTi
Tavad am stadiaTa mniSvnelobidan gamomdinareobs. kerZod, swored
am etapebze miiReba arasrulwlovnis cxovrebaze arsebiTi
gavlenis mqone gadawyvetilebebi. Sesabamisad, gadawyvetilebis
miRebamde saWiroa misi saukeTeso interesebis Sefaseba da
gansazRvra, rac, bunebrivia, individualuri Sefasebis angariSis
gareSe saTanadod ver ganxorcieldeba. marTlmsajulebis kodeqsi
ar gamoricxavs angariSis gaTvaliswinebis SesaZleblobas
procesis sxva nebismier stadiaze, Tumca es damokidebulia
konkretul SemTxvevaSi saWiroebis arsebobaze.684 amasTan,
miuTiTebs, rom prokuroris dadgenilebiT individualuri
Sefasebis angariSi SesaZlebelia momzaddes da gaTvaliswinebul
iqnes sxva diskreciuli uflebamosilebis Sesaxeb gadawyvetilebis
miRebisas, Tu sisxlis samarTlis saqmis mimdinareoba da vadebi
amis SesaZleblobas iZleva,685 Tumca, am SemTxvevaSi, problemuria
angariSis momzadebis meTodologiisa da wesis ararseboba,686 rac
praqtikulad ganuxorcielebads xdis aRniSnul debulebas.
normaTa analizis Sedegad, SeiZleba davaskvnaT, rom
kanonmdebelma sisxlis samarTlis procesis stadiebis mixedviT
individualuri angariSis momzadebis savaldebulo xasiaTi
daukavSira ara marto stadiebis mniSvnelobas, aramed
mxedvelobaSi miiRo anagariSis momzadebis SesaZleblobac
sisxlis samarTlis saqmis mimdinareobisa da vadebis
gaTvaliswinebiT. Tumca, aRsaniSnavia, rom evroparlamentisa da
evrosabWos direqtiva individualuri Sefasebis ganxorcielebis
valdebulebisagan gadaxvevis SesaZleblobas iTvaliswinebs
mxolod iq, sadac aseTi gadaxveva gamarTlebulia konkretuli
saqmis garemoebebiT da Seesabameba arasrulwlovnis saukeTeso
interesebs.687 sadavoa sakiTxi, ramdenad unda iyos savaldebulo

684 ix. amk-is 27-e muxlis me-8 nawili.
685 ix. amk-is 27-e muxlis me-5 nawili.
686maxarobliZe T., individualuri Sefasebis angariSis mniSvneloba
arasrulwlovanTa marTlmsajulebaSi, „sisxlis samarTlis aqtualuri
sakiTxebi“, #1, 2017, 82.
687 Directive (EU) 2016/800 of the European Parliament and of the Council, on Procedural Safeguards for
Children Who are Suspects or Accused Persons in Criminal Proceedings, 11 May, 2016, Art. 7 (9).



144

individualuri Sefasebis angariSis momzadeba aRkveTis
RonisZiebis sakiTxis gadawyvetisas. marTalia, evrosasamarTlo
calsaxad moiTxovs TiToeuli braldebulisaTvis winaswari
patimrobis Sefardebis aucileblobis sakiTxis individualurad
ganxilvasa da individualuri garemoebebis Sefasebas,688 romlis
ararsebobas evrokonvenciis me-5 muxlis me-3 paragrafis
sapirispirod `gansakuTrebuli gulisxmierebis“ naklebobad
afasebs,689 magram sayuradReboa, rom individualuri garemoebebis
Sefaseba aucileblad ar aris dakavSirebuli individualuri
Sefasebis angariSis momzadebasTan, miT ufro, aRkveTis
RonisZiebis sakiTxis gadawyvetis SemWidrovebuli vadebis
gaTvaliswinebiT, ra drosac praqtikulad SeuZlebelia angariSis
momzadebis uzrunvelyofa. Sesabamisad, literaturaSi gamoTqmuli
mosazreba patimrobis Sefardebisas, aseve aRkveTis RonisZiebis
Secvlisas mosamarTlis mier individualuri Sefasebis angariSis
momzadebis aucileblobasTan dakavSirebiT, ar unda iqnes
gaziarebuli.690 aRniSnulis sapirispirod, angariSis momzadebisa
da gaTvaliswinebis savaldebulooba SeiZleba dadgindes mxolod
mosamarTlis iniciativiT patimrobis ZalaSi datovebis
aucileblobis sakiTxis ganxilvisas, ra drosac amk-iT dadgenili
vada iZleva amis SesaZleblobas.691 yvela sxva SemTxvevaSi,
SesaZloa ganvixiloT winaswari angariSis momzadebis sakiTxi,
romelic mosamarTlisaTvis mxolod im informaciis miwodebas
uzrunvelyofs, ris SesaZleblobasac saproceso kanonmdeblobiT
dadgenili vadebi iZleva, Tumca am SemTxvevaSic kiTxvis niSnis
qveS dadgeba winaswari angariSis efeqtianoba da SesaZloa
arasrulyofili informaciis gaTvaliswinebam uaryofiTi
Sedegebic ki gamoiRos.

sisxlis samarTlis procesis stadiebis mixedviT aseve
gansxvavebulia individualuri angariSis momzadebis
meTodologia, wesi da mis momzadebaze pasuxismgebeli pirebi.
aRniSnul sakiTxs gansakuTrebuli yuradReba unda daeTmos, raTa
angariSis momzadeba ar atarebdes formalur xasiaTs, rac ver
uzrunvelyofs srulyofili informaciis moZiebas da, Sesabamisad,
saukeTeso interesebis Sefasebis procesis saTanadod warmarTvas,
ramac SesaZloa gamousworebel Sedegebamdec migviyvanos da
safuZvlad daedos arasrulwlovnis saukeTeso interesis mcdar
gansazRvrebas. Sesabamisad, mniSvnelovania individualuri

688 xaindrava n., boxaSvili b., xidaSeli T., winaswari patimrobis SefardebasTan
dakavSirebuli adamianis uflebaTa sasamarTlos analizi, fondi „Ria
sazogadoeba saqarTvelo“, 2010, 67.
689 giorgi nikolaiSvili saqarTvelos winaaRmdeg, saCivariNNo. 37048/04,
strasburgi, 13 ianvari, 2009, para. 73; facuria saqarTvelos winaaRmdeg,
saCivariNNo. 30779/04, strasburgi, 6 noemberi, 2007, para. 74.
690SalikaSvili m., arasrulwlovnis mimarT aRkveTis RonisZiebis saxiT
patimrobis gamoyeneba qarTuli sisxlis samarTlis mixedviT, „germanul-
qarTuli sisxlis samarTlis Jurnali“, me-2 gamocema, 2016, 27; maxarobliZe T.,
individualuri Sefasebis angariSis mniSvneloba arasrulwlovanTa
marTlmsajulebaSi, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 81.
691 ix. amk-is 64-e muxlis me-3 nawili.
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Sefasebis angariSis Sedgenisas arsebul problematur sakiTxTa
analizi. kerZod, ganridebis RonisZiebis gansazRvrisas, agreTve
ganridebis sakanonmdeblo kriteriumebis dakmayofilebis
miuxedavad, prokuroris mier ganridebis Sesaxeb gadawyvetilebis
miuReblobis SemTxvevaSi, individualuri Sefasebis angariSis
momzadebas uzrunvelyofs arasapatimro sasjelTa aRsrulebisa
da probaciis erovnuli saagento misi struqturuli erTeulis
sareabilitacio    programebis  sammarTvelos socialuri muSakis
meSveobiT, xolo probaciis biuros im samoqmedo teritoriaze,
sadac ar xorcieldeba socialuri muSakis momsaxureba -
specialurad gadamzadebuli probaciis oficris meSveobiT.692

aRsaniSnavia, rom probaciis oficeri SesaZloa iyos nebismieri
profesiis mqone piri693, Sesabamisad, SeuZlebelia, igi flobdes
socialuri muSakisaTvis damaxasiaTebel unar-Cvevebs. is faqti,
rom saxelmwifos ar gaaCnia yvela probaciis biuroSi socialuri
muSakis dasaqmebis resursi, ar warmoadgens obieqtur mizezs
saTanado kvalifikaciis armqone piris mier socialuri Sefasebis
warmarTvis gasamarTleblad. analogiuri problema ikveTeba
arasapatimro sasjelis aRsrulebis SemTxvevaSic. kerZod,
probaciis biuroSi arasrulwlovani msjavrdebulis riskis
Sefasebasa da sasjelis aRsrulebis individualuri gegmis
Sedgenas axorcielebs multidisciplinuri gundi, romelic,
rogorc wesi, Sedgeba konkretul arasrulwlovan
msjavrdebulTan momuSave probaciis oficris, socialuri
muSakisa da fsiqologisgan, xolo probaciis biuros im samoqmedo
teritoriaze, romelzec ar xorcieldeba socialuri  muSakisa
da  fsiqologis  momsaxurebebi,  arasrulwlovani msjavrdebulis
riskis Sefasebas da sasjelis aRsrulebis individualuri gegmis
Sedgenas  uzrunvelyofs  mxolod  probaciis oficeri.694

garda zemoaRniSnulisa, ganridebis RonisZiebis
gansazRvrisas, idividualuri Sefaseba xorcieldeba
arasrulwlovanTan, misi ojaxis wevrebsa da masTan dakavSirebuli
sociumis sxva warmomadgenlebTan interviuebis meSveobiT.
saWiroebis SemTxvevaSi, arasrulwlovansa da mis ojaxTan
SeTanxmebiT, socialur muSaks SeuZlia, Sefasebis procesSi
CarTos sxvadasxva dargis profesionalebi (pedagogi, fsiqologi,
eqimi, fsiqiatri da sxv.). socialur muSaks arasrulwlovnis
individualuri SefasebisaTvis, daskvnisa da xelSekrulebis

692 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #1, pirveli muxlis me-2 punqti.
693 ix. „arasapatimro sasjelTa aRsrulebis wesisa da probaciis Sesaxeb“
saqarTvelos kanonis 91 muxlis pirveli punqti.
694 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #4, me-2 muxlis pirveli-me-3 punqtebi.
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sarekomendacio pirobebis SesamuSaveblad ganesazRvreba 10 dRiani
vada, rac moicavs arasrulwlovanTan da mis ojaxTan aranakleb
erT da araumetes sam Sexvedras.695 aRsaniSnavia, rom mxolod
arasrulwlovanTan da mis ojaxTan Sexvedrebis warmarTva ver
uzrunvelyofs srulyofili da obieqturi informaciis miRebas,
Sesabamisad, socialur muSaks unda gaaCndes Sefasebis procesSi
sxvadasxva dargis profesionalTa CarTvis valdebuleba,
arasrulwlovansa da mis ojaxTan yovelgvari SeTanxmebis gareSe.
garda amisa, gasaziarebelia literaturaSi gamoTqmuli mosazreba,
rom 10 samuSao dRe ar warmoadgens informaciis jerovnad
moZiebisa da damuSavebisaTvis sakmaris vadas, amasTan,
mizanSewonilia, socialurma muSakma saWiroebidan gamomdinare
Tavad gansazRvros Sexvedrebis maqsimaluri raodenoba.696

sxvadasxva dargis profesionalTa CarTulobis uzrunvelyofis
valdebulebis arseboba aseve mniSvnelovania sasjelis daniSvnis
etapze individualuri Sefasebis angariSis momzadebisas, vinaidan
angariSi mzaddeba mxolod arasrulwlovanTan, misi ojaxis
wevrebsa da masTan dakavSirebuli socialuri garemos sxva
warmomadgenlebTan interviuebis meSveobiT. garda amisa,
aRsaniSnavia, rom interviu SesaZloa ganxorcieldes satelefono
kavSiris gamoyenebiT,697 rac principulad miuRebelia, radgan
SeuZlebelia satelefono kavSiriT intervius efeqtianad
warmarTva da srulyofili informaciis mopoveba.

zemoTganxiluli sakiTxebi naTlad warmoaCens individualuri
Sefasebis angariSis Sedgenisas arsebul xarvezebs, rac kiTxvis
niSnis qveS ayenebs arasrulwlovnis individualuri
maxasiaTeblebis Sesaxeb informaciis srulyofilebasa da
sandoobas. Sesabamisad, safrTxis qveS dgeba saukeTeso
interesebis Sefasebisa da gansazRvris procesis saTanadod
warmarTvisa da saukeTeso interesebze dafuZnebuli
gadawyvetilebis miRebis sakiTxi.

4.1.2.2.2 individualuri Sefasebis angariSis Sedegebi
arasrulwlovanTa marTlmsajulebis kodeqsis 27-e muxlis me-3

nawilis Tanaxmad, individualuri Sefasebis angariSSi aisaxeba
arasrulwlovnis gansakuTrebuli saWiroebebi,
danaSaulis/administraciuli samarTaldarRvevis Cadenis riski da,
Sesabamisad, arasrulwlovnis saTanado ganviTarebisa da
sazogadoebaSi integraciis xelSewyobisaTvis rekomendirebuli

695 iqve, danarTi #1, me-3 muxlis me-7, me-10 puqntebi.
696maxarobliZe T., individualuri Sefasebis angariSis mniSvneloba
arasrulwlovanTa marTlmsajulebaSi, „sisxlis samarTlis aqtualuri
sakiTxebi“, #1, 2017, 80.
697 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #2, me-3 muxlis me-3 punqti.
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RonisZiebebi. Tumca, miuxedavad kodeqsSi arsebuli ganmartebisa,
romelic mxolod saWiroebebze da riskebze akeTebs ZiriTad
aqcents, mniSvnelovania, individualuri maxasiaTeblebis Sefaseba
imgvarad iyos dabalansebuli, rom moaxdinos rogorc
problematuri qcevisa da riskebis, ise pozitiuri faqtorebisa da
Zlieri mxareebis identificireba.698

4.1.2.2.2.1 riskfaqtorebis, saWiroebebisa da damcavi faqtorebis
gansazRvra

zemoTganxiluli individualuri Sefasebis angariSebi aRwers
ra kanonTan konfliqtSi myofi pirisaTvis damaxasiaTebel yvela
garemoebas, amavdroulad, uzrunvelyofs arasrulwlovnis
saWiroebebis, riskfaqtorebisa da pozitiuri faqtorebis
gamokveTas, rac daskvnis saxiT aRiniSneba angariSSi da romlis
gaanalizebis safuZvelze gadawyvetilebis mimRebi piri
gansazRvravs saukeTeso interesebis Sefasebisa da gansazRvrisas
mxedvelobaSi misaReb elementebs da Rebulobs Sesabamis
gadawyvetilebas.

danaSaulis Cadenis riskfaqtori ganimarteba, rogorc
cvalebadi elementi, romelic prognozirebs danaSaulis Cadenis
maRal albaTobas.699 kriminaluri prognozi ZiriTadad im pirTa
mimarT marTldeba, romelTa SemTxvevaSi mravali riskfaqtori
arsebobs.700 riskfaqtori SeiZleba iyos rogorc statikuri, ise
dinamikuri. statikuri riskfaqtori aracvalebadi xasiaTisaa. mag.
asaki, rodesac arasrulwlovanma pirvelad Caidina danaSauli,
danaSaulebrivi istoria da a.S. dinamikur riskfaqtorebs
axasiaTebs droSi cvalebadoba intervenciisa da normaluri
ganviTarebis procesis Sedegad.701 literaturaSi aseve gamoyofen
individualur, socialur da sazogadoebriv riskfaqtorebs.702

saWiroebebi SeiZleba iyos, rogorc kriminogenuli, ise
arakriminogenuli. kriminogenuli saWiroebebi SeiZleba
ganvixiloT dinamikuri riskfaqtorebis sinonimad da ukavSirdeba
konkretuli arasrulwlovnis mier axali danaSaulis Cadenis

698 Dugmore P., Assessing Young People, in: Youth Justice and Social Work, Dugmore P., Pickford J.,
Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 107.
699 Farrington D. P., Loeber R., Maria M., Ttofi M. M., Risk and Protective Factors for Offending, The
Oxford Handbook of Crime Prevention, Brandon C. Welsh, David P. Farrington (Eds.), Oxford
University Press, Oxford, 2012, 46.
700SalikaSvili m., CixlaZe d., pirobiT vadamde gasaTavisuflebeli
msjavrdebulebisTvis risk-faqtorebis Sefasebis kriminologiuri analizi,
Tbilisi, berlini, 2013, 22.
701 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 32; Vincent G. M., Chapman J., Cook N. E., Risk-Needs
Assessment in Juvenile Justice: Predictive Validity of the SAVRY, Racial Differences and the
Contribution of Needs Factors, “Criminal Justice and Behavior”, Vol. 38, Issue 1, 2011, 43; Hoge R. D.,
Assessment in Juvenile Justice Systems, in: Treating the Juvenile Offender, Robert D. Hoge, Nancy G.
Guerra, Paul Boxer (Eds.), The Guilford Press, New-York, London, 2008, 55.
702xerxeuliZe i., arasrulwlovanTa marTlmsajulebis sistemaSi arsebuli
prevenciis doneebi da SerCeuli intervenciis efeqturoba, „sisxlis samarTlis
aqtualuri sakiTxebi“, #1, 2017, 37-38.
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risks. amgvar saWiroebebTan saTanadod gamklavebis Sedegad,
iklebs danaSaulis Cadenis riskic.703 unda aRiniSnos, rom
kriminogenuli saWiroebebi ganmeorebiT danaSaulebriobasTan
mimarTebiT relevanturobas iZens ZiriTadad ara individualur,
aramed zogad doneze. konkretuli arasrulwlovnis SemTxvevaSi
mxolod zogierTi kriminogenuli saWiroeba SeiZleba iwvevdes
danaSauls. amitomac gansakuTrebiT mniSvnelovania konkretuli
arasrulwlovnisaTvis riskfaqtorebis individualizebuli
Sefaseba. magaliTad, or arasrulwlovans SeiZleba axasiaTebdes
kriminogenuli saWiroeba (dinamikuri riskfaqtori) rac
gamoixateba mavne nivTierebebis moxmarebaSi, magram aRniSnuli
garemoeba erTi maTganis SemTxvevaSi SeiZleba dakavSirebuli iyos
mis mier danaSaulis CadenasTan, xolo meores SemTxvevaSi -
saerTod ar iwvevdes danaSaulebriv qcevas.704 Sesabamisad, mxolod
saWiroebebis gamokveTa ver mogvcems srul suraTs
riskfaqtorebis identificirebis gareSe, miT ufro, im pirobebSi,
rom zogierTi saWiroeba SeiZleba arakriminogenuli iyos, rac
gavlenas ar axdens marTlsawinaaRmdego qcevaze. magaliTad,
dabali TviTSefasebis grZnobis arsebobis SemTxvevaSi,
sasurvelia TviTSefasebis grZnobis amaRleba individis zogadi
keTildReobisaTvis, Tumca aRniSnuli ar gamoiwvevs cvlilebebs
kanonsawinaaRmdego qcevis TvalsazrisiT. amis mizezia is, rom
dabali TviTSefaseba ar aris ganmeorebiTi danaSaulis Cadenis
riskfaqtori.Amiuxedavad amisa, arakriminogenuli saWiroebebis
gaTvaliswineba mniSvnelovania saTanado intervenciis
dasagegmad.705 arasrulwlovnis saukeTeso interesebis Sefasebisa
da gansazRvris procesSi didi mniSvneloba eniWeba rogorc
kriminogenul, ise arakriminogenul faqtorebs anu im faqtorebs,
romlebic ganapirobeben risks da faqtorebs, romlebic ar
ukavSirdebian danaSaulis Cadenisa Tu zianis miyenebis riskebs,
Tumca miuTiTeben arasrulwlovnis garkveul saWiroebebze, rac
saukeTeso interesebis gansazRvrisas mxedvelobaSi unda iqnes
miRebuli. amrigad, saukeTeso interesebis gansasazRvrad saWiro
elementTa gamovlenis mizniT saWiroa ara marto riskfaqtorebis,
aramed sxva, riskTan SemxeblobaSi armyofi saWiroebebis
mxedvelobaSi miReba.

703 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 31-32; Cervera V. G., Loría C. G., Hernández C. A. M.,
Solís L. M. C., Treatment of Adolescents in Conflict with the Law: Towards the Reduction of Recidivism,
“US-China Law Review”, Vol. 14, No.10, 2017, 681.
704 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 33.
705 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 33; Cervera V. G., Loría C. G., Hernández C. A. M., Solís
L. M. C., Treatment of Adolescents in Conflict with the Law: Towards the Reduction of Recidivism, “US-
China Law Review”, Vol. 14, No.10, 2017, 681.
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damcavi faqtorebi moqmedeben riskfatqorebTan erTad, raTa
Seamciron maTi efeqti706 da SeiZleba ganvixiloT, rogorc riskis
moderatorebi.707 anu damcavi faqtori warmoadgens riskis
Semamcirebel garemoebas. mniSvnelovania aRiniSnos, rom damcav
faqtorad ar ganixileba ordinaluri movlena, aramed moiazreba
Cveulebrivze aRmatebuli garemoebebi. magaliTad,
arasrulwlovnis cxovrebaSi axlo naTesavebis arseboba ar aris
damcavi faqtori, maSin rodesac mxardamWeri axlo naTesavi,
romelic dadebiTi magaliTia arasrulwlovnisaTvis da masTan
xSirad atarebs dros, warmoadgens damcav faqtors. isic unda
aRiniSnos, rom damcavi faqtorebis ararseboba, upirobod ar
warmoadgens cudi Sedegis dadgomis maCvenebels. amasTan, damcavi
faqtorebi arc riskfaqtorebis sawinaaRmdego movlenad
ganixileba. Mmag. skolaSi cudi akademiuri moswreba aris
riskfaqtori, magram kargi moswreba avtomaturad ar niSnavs
damcav faqtors, maSin rodesac gansakuTrebuli akademiuri
aqtivoba ganixileba, rogorc damcavi faqtori. rac ufro meti
damcavi faqtori arsebobs arasrulwlovnis cxovrebaSi, miT
nakleb gavlenas axdens arsebuli riskfaqtorebi mis qcevaze da
Sedegad, naklebad midrekilni arian danaSaulis Cadenisken.708

sasjelis daniSvnisas individualuari Sefasebis angariSi
iTvaliswinebs TiToeul sakiTxTan dakavSirebiT rogorc
riskfaqtorebisa da saWiroebebis, ise damcavi faqtorebis
gamokveTis aucileblobas da imis argumentirebulad axsnas, Tu
ra gavlenis moxdena SeuZlia ama Tu im garemoebas
arasrulwlovnis mier marTlsawinaaRmdego qmedebis (realuris an
potenciuris) ganxorcielebaze. garda amisa, keTdeba saboloo
daskvna, romelic ajamebs marTlsawinaaRmdego qmedebis
xelSemwyob da msgavsi qmedebebisagan damcav mniSvnelovan Sinagan
da garegan faqtorebs. TiTqmis analogiuri midgomaa ganridebis
RonisZiebis gansazRvrisa da arasapatimro sasjelis aRsrulebis
SemTxvevaSic, ra drosac TiToeul sakiTxTan dakavSirebiT
keTdeba Semajamebeli daskvna, rac, rogorc wesi, gulisxmobs
arsebuli problemebisa da pozitiuri faqtorebis
identificirebas, xolo amis Semdeg, yalibdeba saboloo daskvna,
rac ajamebs im riskebsa da problemebs, romlebic Semdgom
reagirebas saWiroebs. Tumca, am SemTxvevaSi, angariSidan ar
gamomdinareobs damcavi, pozitiuri faqtorebis gamokveTis
pirdapiri moTxovna, rac uaryofiTad unda Sefasdes. rac Seexeba
sapatimro sasjelis aRsrulebas, aseT dros, angariSSi TiToeuli
sakiTxidan gamomdinare aRiniSneba samarTaldarRvevis Cadenis

706 Farrington D. P., Loeber R., Maria M. Ttofi M. M., Risk and Protective Factors for Offending, The
Oxford Handbook of Crime Prevention, Brandon C. Welsh, David P. Farrington (Eds.), Oxford
University Press, Oxford, 2012, 47.
707 Vincent G. M., Chapman J., Cook N. E., Risk-Needs Assessment in Juvenile Justice: Predictive
Validity of the SAVRY, Racial Differences and the Contribution of Needs Factors, “Criminal Justice and
Behavior”, Vol. 38, Issue 1, 2011, 44.
708 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 34.
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albaTobis maCvenebli, xolo damcavi faqtorebis gaanalizeba
xdeba mxolod pirobiT vadaze adre gaTavisuflebis saqmis
ganxilvisa da arasrulwlovnis dawesebulebidan gasvlis win,
Tumca pozitiuri faqtorebis gaTvaliswineba aseve mniSvnelovania
sasjelis aRsrulebis mTeli procesis ganmavlobaSi, sasjelis
efeqtianad dagegmvisa da aRsrulebis mizniT.
gasaTvaliswinebelia, rom gansxvavebiT zemoaRniSnuli angariSis
formebisagan, pirobiT vadamde gaTavisuflebis sakiTxis
ganxilvisas individualuri Sefasebis angariSi moicavs mxolod
mSral daxasiaTebas, Sesabamisi daskvnebis gakeTebis gareSe,709 rac
aseve uaryofiTad unda Sefasdes, radgan  Tavad adgilobriv
sabWos uwevs Sesabamisi daskvnebis gamotana, maSin rodesac
arsebuli riskebis, saWiroebebisa da pozitiuri faqtorebis
Sesaxeb daskvnebs Sesabamisi specialistebi - socialuri muSaki da
fsiqologi - unda ayalibebdnen.

4.1.2.2.2.2 riskis donis gansazRvra
riskis Sefaseba zogadad moicavs rogorc ganmeorebiTi

danaSaulis Cadenis riskis, ise sakuTari Tavisa da
sazogadoebisaTvis zianis miyenebis riskis gansazRvras.710 riskis
donis gansazRvra damokidebulia arsebul riskfaqtorebze da
damcav faqtorebze. rac ufro meti dinamikuri Tu statikuri
riskfaqtori arsebobs, bunebrivia, miT maRalia riskis done.711

arasrulwlovnis saukeTeso interesis gansazRvrisas
mniSvnelovania riskis orive saxis gaTvaliswineba. sakuTari
TavisaTvis zianis miyenebis riskis ignorirebis pirobebSi
SeuZlebelia arasrulwlovnis saukeTeso interesis sworad
gansazRvra. sxvisTvis zianis miyenebis riski ki mWidro kavSirSia
axali danaSaulis Cadenis riskTan. am ukanasknelis Sefaseba
emsaxureba ra sazogadoebrivi usafrTxoebis uzrunvelyofas,
amavdroulad, mniSvnelovan rols asrulebs arasrulwlovnis
saukeTeso interesebis saTanadod realizebis TvalsazrisiT,
radgan uzrunvelyofs sasjelis miznebis - arasrulwlovnis
resocializacia-reabilitaciisa da axali danaSaulis Tavidan
acilebis - miRwevas, rac, Tavis mxriv, SeuZlebelia
arasrulwlovnis saukeTeso interess ewinaaRmdegebodes.

axali danaSaulis Cadenis riskis done SeiZleba iyos dabali,
saSualo da maRali. dabali riski gulisxmobs, rom
arasrulwlovani, misi maxasiaTeblebidan gamomdinare, axlo

709 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #1.1; danarTi #2.1; danarTi #3.1; danarTi #4.1; danarTi #5.1.
710 Dugmore P., Assessing Young People, in: Youth Justice and Social Work, Dugmore P., Pickford J.,
Jonathan Parker, Greta Bradley (Eds.), Learning Matters Ltd, Glasgow, 2006, 116.
711 Vincent G. M., Chapman J., Cook N. E., Risk-Needs Assessment in Juvenile Justice: Predictive
Validity of the SAVRY, Racial Differences and the Contribution of Needs Factors, “Criminal Justice and
Behavior”, Vol. 38, Issue 1, 2011, 44.
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momavalSi ar Caidens axal danaSauls, Tundac mis mimarT ar
ganxorcieldes raime intervencia, rac ar gulisxmobs riskis
saerTod gamoricxvas. riskis maRali done gulisxmobs axlo
momavalSi danaSaulis Cadenis maRal albaTobas, Tu ar
ganxorcieldeba Sesabamisi intervencia da zedamxedveloba.
saSualo riskis SemTxvevaSi, ar arsebobs intervenciis imave
doneze ganxorcielebis saWiroeba, rogorc maRali riskisas. Aam
kategorias ganekuTvnebian is arasrulwlovnebi, romelTa axali
danaSaulis Cadenis maCvenebeli axlos dgas zogadad
arasrulwlovanTa mier ganmeorebiTi danaSaulis Cadenis saSualo
maCvenebelTan.712

aRsaniSnavia, rom arasapatimro sasjelis aRsrulebisas
individualuri Sefasebis anagariSi iTvaliswinebs rogorc
sakuTari Tavisa da sxvisTvis zianis miyenebis, ise axali
danaSaulis Cadenis riskis Sefasebas.713 aRniSnul sakiTxs
gansakuTrebuli yuradReba unda eTmobodes ara marto
arasapatimro sasjelis aRsrulebisas, aramed marTlmsajulebis
ganxorcielebis yvela mniSvnelovan etapze, gansakuTrebiT
sasjelis daniSvnisas. marTalia, aseT dros daskvnis saxiT
jamdeba marTlsawinaaRmdego qmedebis xelSemwyobi da msgavsi
qmedebebisagan damcavi mniSvnelovani Sinagani da garegani
faqtorebi, rac iZleva rogorc zianis riskis, ise axali
danaSaulis Cadenis albaTobis gansazRvris SesaZleblibas, magram
aucilebelia, angariSSi am informaciis asaxvis pirdapiri
moTxovnis arseboba da, amavdroulad, qulaTa sistemis SemuSaveba,
rac riskis donis gansazRvris ufro zusti saSualebaa.

individualuri Sefasebis angariSze msjelobisas
gamovlenili zemoaRniSnuli xarvezebis gaTvaliswinebiT,
saukeTeso interesebis Sefasebisa da gansazRvris procesis
saTanadod warmarTvisa da saukeTeso interesebze dafuZnebuli
gadawyvetilebis miRebis uzrunvelsayofad, saWiroa saTanado
cvlilebebis ganxorcieleba `individualuri Sefasebis angariSis
momzadebis meTodologiis, wesisa da standartis gansazRvris
Sesaxeb“ saqarTvelos iusticiis ministris, saqarTvelos Sinagan
saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa da
probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi
brZanebiT damtkicebul Sesabamis danarTebSi.

4.1.2.2.2.3 rekomendirebuli RonisZiebebis gansazRvra
individualuri Sefasebis angariSi garda riskfaqtorebis,

saWiroebebisa da damcavi faqtorebisa, moicavs aseve

712 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 29-30.
713 ix. `individualuri Sefasebis angariSis momzadebis meTodologiis, wesisa da
standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis ministris,
saqarTvelos Sinagan saqmeTa ministrisa da saqarTvelos sasjelaRsrulebisa
da probaciis ministris 2016 wlis 15 martis #132/#95/#23 erToblivi brZaneba,
danarTi #4, me-3-me-4 muxlebi.
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arasrulwlovnis sazogadoebaSi integraciis xelSewyobisaTvis
saWiro rekomendirebul RonisZiebebs. aq moiazreba
arasrulwlovnis saukeTeso interesebidan gamomdinare
intervenciis gegma, konkretuli RonisZiebebis ganxorcieleba
gamokveTili riskebis, saWiroebebisa da damcavi faqtorebis
gaTvaliswinebiT. arasrulwlovanze zemoqmedebis RonisZiebebis
done unda iyos riskis donis Tanxvedri. rac ufro maRalia
riskis done, miT ufro intensiuri iqneba zemoqmedebis
RonisZiebebi.714 amasTan, intervenciis dagegmvisas gansakuTrebiT
mniSvnelovania e.w. `reagirebis faqtorebis“ gaTvaliswineba anu
arasrulwlovnisaTvis damaxasiaTebeli arakriminogenuli
garemoebebis mxedvelobaSi miReba, romlebic gavlenas axdens
intervenciisas mis progresze. magaliTad, motivacia, mSoblebis
CarTuloba, swavlis gansxvavebuli stili, janmrTelobis
problemebi da sxv.715 aRniSnuli saSualebas gvaZlevs, SevafasoT
ramdenad arsebobs intervenciis efeqtianobis damabrkolebeli
garemoebebi. rekomendirebuli RonisZiebebi warmoadgens arsebul
problemebze reagirebis saSualebebs, rac SesaZloa
gaTvaliswinebul iqnes gadawyvetilebis mimRebi piris mier.
aRniSnuli RonisZiebebi uSualo kavSirSi ar aris Tavad
saukeTeso interesebis Sefaseba-gansazRvrasTan, Tumca
mniSvnelovan rols asrulebs saboloo gadawyvetilebis miRebis
TvalsazrisiT. kerZod, Tu magaliTad, arasrulwlovnis saukeTeso
interesi misi resocializacia-reabilitaciaa, rekomendirebuli
RonisZieba gvTavazobs am miznis misaRwev qmedebebs. Sesabamisad,
rekomendaciebis gaTvaliswinebis SemTxvevaSi, saboloo
gadawyvetileba unda uzrunvelyofdes am qmedebaTa
ganxorcielebis SesaZleblobas. winaaRmdeg SemTxvevaSi, saukeTeso
interesi faqtobrivad ver realizdeba da gadawyvetileba ver
daakmayofilebs saukeTeso interesebis gaTvaliswinebis standarts.

4.1.3 relevantur elementTa gansazRvra da maTTvis saTanado
Rirebulebis miniWeba

arasrulwlovnis individualuri maxasiaTeblebis Seswavlisa
da gaanalizebis Semdeg etaps warmoadgens relevantur elementTa
gansazRvra, maTTvis saTanado Sinaarsis miniWeba, maTi Sefaseba
anu saTanado Rirebulebis dadgena, erTmaneTTan mimarTebiT
prioritetulobis gansazRvra da saWiroebis SemTxvevaSi, balansis
dacva. aRniSnuli procesi mniSvnelovnad damokidebulia
arasrulwlovnis individualuri maxasiaTeblebis Sefasebis

714 Cervera V. G., Loría C. G., Hernández C. A. M., Solís L. M. C., Treatment of Adolescents in Conflict
with the Law: Towards the Reduction of Recidivism, “US-China Law Review”, Vol. 14, No.10, 2017,
671; Vincent G. M., Chapman J., Cook N. E., Risk-Needs Assessment in Juvenile Justice: Predictive
Validity of the SAVRY, Racial Differences and the Contribution of Needs Factors, “Criminal Justice and
Behavior”, Vol. 38, Issue 1, 2011, 43.
715 Vincent G. M., Guy L. S., Grisso Th., Risk Assessment in Juvenile Justice: A Guidebook for
Implementation, MacArthur Foundation, 2012, 31, 34; Cervera V. G., Loría C. G., Hernández C. A. M.,
Solís L. M. C., Treatment of Adolescents in Conflict with the Law: Towards the Reduction of Recidivism,
“US-China Law Review”, Vol. 14, No.10, 2017, 681.
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Sedegebze. rac imas niSnavs, rom yvela elementi ver iqneba
relevanturi yvela SesaZlo SemTxvevisaTvis da TiToeuli
elementis Sinaarsi aucileblad gansxvavebuli iqneba TiToeuli
arasrulwlovnisa da SemTxvevis mixedviT. Sesabamisad,
gansxvavebuli iqneba TiToeuli elementis mniSvneloba/Rirebuleba
mTlianad SefasebaSi. ama Tu im elementis Rirebuleba swored
danarCeni relevanturi elementebis mniSvnelobazea
damokidebuli.716

zemoaRniSnuli msjelobidan SeiZleba gamovyoT
arasrulwlovnis Sexedulebebi, rogorc yvela SemTxvevisaTvis
relevanturi, saWiro elementi, Tumca, msgavsad sxva elementebisa,
misi Rirebulebac gansxvaveuli iqneba yovel konkretul
SemTxvevaSi, rac damokidebulia arasrulwlovnis asaksa da
mowifulobaze.717

4.1.4 saukeTeso interesebis Sefasebisas elementTa dabalanseba
gansxvavebul elementTa Soris balansis dacvasTan

dakavSirebiT, bavSvis uflebaTa komiteti gamoyofs mxedvelobaSi
misaReb sam sxvadasxva SemTxvevas:

pirveli, konkretuli saqmisa da misTvis damaxasiaTebeli
garemoebebis ganxilvisas, SesaZloa erTmaneTs daupirispirdes
mxedvelobaSi misaRebi elementebi, ra drosac bavSvis saukeTeso
interesis Sesabamisi gadawyvetis moZiebis mizniT, saWiroa maTi
erTmaneTis mimarT Sefaseba da awon-dawonva.718 aRniSnuls ewodeba
elementTa Soris balansi.719

meore, SesaZloa warmoiSvas e.w. `damcavi“ faqtorebis
(uflebebiT sargeblobis SezRudvis) Sefasebis saWiroeba e.w.
`aRmWurvel“ faqtorebTan (SezRudvebis gareSe uflebebiT
sargebloba) mimarTebiT. am dros gadamwyveti mniSvneloba eniWeba
bavSvis asaksa da mowifulobas.720 aRniSnuli warmoadgens balanss
bavSvis dacvasa da SesaZlebelobebis miniWebas Soris.721

da bolos, saukeTeso interesebis Sefasebisas
gaTvaliswinebuli unda iqnes bavSvis ganviTarebadi unarebi.
amitom gadawyvetilebis mimRebma pirebma upiratesoba unda
mianiWon iseT RonisZiebebs, romelTa gadasinjva an morgeba

716 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 80.
717 ix. bavSvis uflebaTa konvencia, mux. 12(1).
718 iqve, Para. 81.
719 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 13.
720 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 81-83.
721 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 13.
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bavSvis saWiroebebze SesaZlebeli iqneba da ar miiRon saboloo,
Seuqcevadi gadawyvetilebebi. amisaTvis maT unda Seafason ara
marto gadawyvetilebis miRebis momentSi arsebuli fizikuri,
emociuri, saganmanaTleblo da sxva saWiroebebi, aramed bavSvis
ganviTarebis SesaZlo variantebic da gaaanalizon isini
moklevadian da grZelvadian perspeqtivaSi. am TvalsazrisiT,
gadawyvetilebebi unda iTvaliswinebdes bavSvis arsebuli da
samomavlo situaciis gangrZobadobasa da stabilurobas.722

aRniSnuls ewodeba balansis dacva bavSvs, rogorc ganviTarebad
subieqtsa da bavSvis mier stabilurobiT sargeblobis saWiroebas
Soris.723

4.2 saukeTeso interesis gansazRvra da gadawyvetilebis
miReba

arasrulwlovnis saukeTeso interesis gansazRvra Sefasebis
procesis Semdgomi etapia, romelic mowodebulia gansazRvros
arasrulwlovnis saukeTeso interesi Sefasebis Sedegebis
safuZvelze. gamomdinare iqedan, rom yoveli konkretuli
SemTxvevis mixedviT gansxvavdeba saukeTeso interesebis Sefaseba,
kerZod, relevanturi elementebi, maTi mniSvneloba, Sinaarsi da
Rirebuleba, bunebrivia, gansxvavebuli iqneba konkretuli
arasrulwlovnisaTvis saukeTeso interesic.

Teoriulad, saukeTeso interesebi SeiZleba daiyos ramdenime
jgufad. kerZod, ZiriTadi, sadac moiazreba fizikuri, emociuri,
inteleqtualuri interesebi; ganmaviTarebeli anu yovelgvari
dabrkolebebis gareSe zrdasrul asakSi gadasvlis interesi; da
bolos, avtonomiuri, rac, magaliTad, gulisxmobs cxovrebis
stilis damoukideblad arCevis interess.724 amasTan, drois
TvalsazrisiT, interesi SeiZleba iyos mokle, saSualo da
grZelvadiani. Sesabamisad, SesaZlebelia, samomavlo interesebi
araTu gansxvavdebodes, aramed winaaRmdegobaSic modiodes
moklevadian an konkretuli momentisaTvis arsebul
interesebTan.725 swored amitom, mniSvnelovania sakiTxisadmi

722 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 84.
723 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 14.
724 Freeman M., A Commentary on the United Nations Convention on the Rights of the Child, Article 3,
Best Interests of the Child, André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2007, 27.
725 Vlieghe K., Op De Beeck H., Lembrechts S., Willems N., Herbots K., Children’s Best Interests Between
Theory and Practice, Recommendations or Discussion Topics Based on International Best Interests
Practices and Policy Strategies Since 2004, Policy Advice of the Children’s Rights Knowledge Centre on
Behalf of the Flemish Government, Children’s Rights Knowledge Centre, 2014, 2; Op De Beeck H.,
Herbots K., Lembrechts S., Willems N., Children’s Best Interests Between Theory and Practice: A
Discussion of Commonly Encountered Tensions and Possible Solutions Based on International Best
Interests Practicies and Policy Strategies Since 2004, Study of Children’s Rights Knowledge Centre by
the Division for Youth of the Flemish Government, 2014, IV, 1.3.
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yovelmxrivi, kompleqsuri midgoma da arasrulwlovnis momavlis
prognozireba, rac gulisxmobs imas, rom ara marto
gadawyvetilebis miRebis momentSi arsebuli saukeTeso interesi
unda iqnes gaTvaliswinebuli, aramed unda Sefasdes
arasrulwlovnis samomavlo interesebic726 da ganxorcieldes
saboloo gadawyvetilebis SesaZlo Sedegebis gazomva.727 amave
mosazrebas vawydebiT sxva avtorebTanac, rodesac aRniSnaven, rom
gadawyvetilebis mimRebma pirebma unda gaiTvaliswinon
arasrulwlovnis ganviTarebadi SesaZleblobebi.728 amrigad,
saukeTeso interesis gansazRvra igivea, rac gadawyvetilebis
miRebis procesSi Sedegebis winaswar ganWvreta.729

mniSvnelovania xazgasmiT aRiniSnos, rom saukeTeso
interesebis  testi gadawyvetilebis mimRebi pirisagan moiTxovs
arasrulwlovnisaTvis mxolod saukeTeso Sedegis miRebas.
gadawyvetileba unda iyos ara erT-erTi kargi an misaRebi
ramdenime alternatividan, aramed maT Soris saukeTeso.730 Tumca,
aqve gasaTvaliswinebelia, rom gadawyvetilebis mimReb pirs ar
uwevs imis Sefaseba Tu ra aris bavSvisTvis zogadad idealuri,
aramed mniSvnelovania konkretul situaciaSi saukeTeso
gamosavlis Zieba. saukeTeso interesebis doqtrina awesebs
umaRles standarts, imavdroulad aris subieqturi, magram
yvelaze ufro sando da gamosayenebeli testi, vinaidan
arasrulwlovanTa marTlmsajuleba masze ukeTes saxelmZRvanelo
princips ar icnobs,731 Tumca, zogierT avtorTa mosazrebiT, im
SemTxvevaSi, rodesac arsebobs sirTule saukeTeso interesis
gansazRvrisa da Sesabamisad, saTanado gadawyvetilebis miRebis
TvalsazrisiT, saukeTeso interesis testi SeiZleba Caanacvlos
e.w. `yvelaze naklebi zianis“ cnebam.732 kerZod, sasamarTlom unda
SearCios konkretuli arasrulwlovnis ganviTarebisaTvis
`yvelaze naklebad damazianebeli SesaZlo alternativa“.733 am
poziciis momxreTa mier miiCneva, rom msgavsi midgoma naklebad

726 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 39.
727 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 113.
728 Kalverboer M., How to Assess and Determine the Best Interests of the Child from a Perspective of
Child Development and Child-Rearing, in: The Best Interests of the Child – A Dialogue Between Theory
and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 67.
729 Skivenes M., Judging the Child’s Best Interests: Rational Reasoning or Subjective Presumptions?,
“Acta Sociologica”, Vol. 53, Issue 4, 2010, 340.
730 Elliston S., The Best Interests of the Child in Healthcare, Sheila M.A. Mclean (Ed.), Routledge
Cavendish Publishing, London, New-York, 2007, 19.
731 Kohm L. M., Tracing the Foundations of the Best Interests of the Child Standard in American
Jurisprudance, “Journal of Law and Family Studies”, Vol. 10, No. 2, 2008, 337.
732 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 39.
733 Goldstein J., Freud A., Solnit A. J., Beyond the Best Interests of the Child, New Edition with Epilogue,
The Free Press, New-York, 1984, 53, 99; Walton R., The Best Interests of the Child, “British Journal of
Social Work”, Vol. 6, No. 3, 1976, 307.
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saxifaToa, vidre saukeTeso interesis testis gamoyeneba.734 Tumca,
sapirispiro poziciiT, „yvelaze naklebi zianis“ cnebac
ganusazRvreli, spekulaciuri  xasiaTisaa da gaigivebulia
saukeTeso interesis cnebasTan.735 aRniSnuli mosazreba
gasaziarebelia, Tumca isic unda aRiniSnos, rom „yvelaze naklebi
zianis“ cnebas meti sicxade Seaqvs saukeTeso interesze
morgebuli gadawyvetilebis miRebis procesSi. kerZod, saukeTeso
interesebi moiTxovs, rom, magaliTad, mosamarTlem winaswar
gansazRvros arasrulwlovanze sasjelis gavlena da iseTi saxisa
da zomis sasjeli  Seufardos, romelic yvelaze nakleb
uaryofiT gavlenas iqoniebs bavSvis ganviTarebasa da
keTildReobaze.736 aseT dros gasaTvaliswinebelia Carevis
proporciuloba asakobrivi kriteriumis mxedvelobaSi miRebiT,
gansakuTrebiT, rodesac es ukavSirdeba arasrulwlovnis
dakavebasa da mis mimarT sapatimro sasjelis gamoyenebas.737

mniSvnelovania im garemoebis gaTvaliswinebac, rom saukeTeso
interesebis gansazRvra SeiZleba ganxorcieldes negatiuri
midgomis meSveobiT. kerZod, aq igulisxmeba iseTi SemTxveva,
rodesac xdeba ara imis warmoCena Tu ra aris saukeTeso interesi,
aramed piriqiT – ra ar aris saukeTeso interesi da aRniSnulidan
gamomdinare, miiReba Sesabamisi gadawyvetileba. swored msgavsi
midgoma axasiaTebs bavSvis uflebaTa komitets, rodesac
saxelmwifoebisadmi Sedgenil moxsenebebSi yuradRebas amaxvilebs
imaze, Tu ra ar aris arasrulwlovnisaTvis saukeTeso interesi.
Sesabmisad, arCevans akeTebs negatiur gansazRvrebaze, nacvlad
pozitiurisa.738

saukeTeso interesze morgebuli gadawyvetilebis miRebisas
mniSvnelovania Semdegi pirobebis dakmayofileba: pirveli,
cnobili unda iyos misaRebi gadawyvetilebis yvela SesaZlo
varianti; meore, cnobili unda iyos TiToeuli maTganis SesaZlo
Sedegi; mesame, unda ganisazRvros TiToeuli Sedegis dadgomis
albaToba; da bolos, TiToeul Sedegs unda mieniWos saTanado
Rirebuleba saboloo mizanTan mimarTebiT739 anu ganisazRvros,

734 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 39.
735 Mnookin R. H., Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy, ”Law
and Contemporary Problems”, Vol. 39, No. 3, 1975, 229; Eekelaar J., The Best Interests of the Child and
the Child’s Wishes: The Role of Dynamic Self-Determinism, “International Journal of Law and the
Family”, Vol. 8, Issue 1, 1994, 45.
736 Justice in Matters Involving Children in Conflict with the Law, Modal Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, 2013, Art. 13(2), Commentary 70.
737 Case of Gülcü v. Turkey, Application No. 17526/10, Strasbourg, 19 January, 2016, Para. 115; Case of
Nart v. Turkey, Application no. 20817/04, Strasbourg, 6 May, 2008, Para. 33.
738 Op De Beeck H., Herbots K., Lembrechts S., Willems N., Children’s Best Interests Between Theory
and Practice: A Discussion of Commonly Encountered Tensions and Possible Solutions Based on
International Best Interests Practicies and Policy Strategies Since 2004, Study of Children’s Rights
Knowledge Centre by the Division for Youth of the Flemish Government, 2014, IV, 1.3.
739 Parker S., The Best Interests of the Child – Principles and Problems, “International Journal of Law and
Family”, Vol. 8, Issue 1, 1994, 29; Elster J., Solomonic Judgments: Against the Best Interests of the
Child, “The University of Chicago Law review”, Vol. 54, No. 1, 1987, 12; Skivenes M., Judging the
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romeli Sedegi emsaxureba yvelaze kargad arasrulwlovnis
saukeTeso interess.740 aRniSnuli midgoma uzrunvelyofs
gadawyvetilebis miRebis procesSi Secdomebis Tavidan acilebas
da saukeTeso interesebze morgebuli gadawyvetilebis miRebas,
Tumca am SemTxvevaSic SeiZleba arsebobdes safrTxeebi. kerZod,
obieqturad identuri SemTxvevebi SesaZloa gansxvavebulad
gadawydes, Tu gadawyvetilebis mimRebi pirebi floben
gansxvavebul informacias romelime etapTan dakavSirebiT.
gansakuTrebiT, es exeba meoTxe etaps, radgan yvelaferi
damokidebulia gadawyvetilebis mimRebi piris Rirebulebebze.
amasTan, aRsaniSnavia, rom aSkarad msgavs situaciebeSi  erTi da
imave piris an Tundac erTi da imave Rirebulebebis mqone
sxvadasxva piris mier miRebuli gadawyvetilebebi SeiZleba
gansxvavdebodes erTmaneTisgan, rac damokidebulia pirvel sam
garemoebaze.741 msgavs mosazrebas aviTareben sxva avtorebic,
rodesac aRniSnaven, rom arasrulwlovnis momavalze
alternatiul gadawyvetilebaTa gavlenis prognozireba
spekulaciuria gadawyvetilebis miRebis momentisaTvis arsebuli
codnidan gamomdinare da Tundac ase ar iyos, arsebobs
konsensusis nakleboba im RirebulebebTan dakavSirebiT, romlebic
saukeTeso interesis gansasazRvrad unda iqnes gamoyenebuli.742

swored amitom gansakuTrebuli mniSvneloba eniWeba Sefasebis
procesis saTanadod warmarTvas da Sedegad, srulyofili
informaciis flobas arasrulwlovnis individualuri
garemoebebis Sesaxeb. amasTan, saukeTeso interesebis gansazRvra
da Sedegad, gadawyvetilebis miReba saWiroebs srulyofili da
kargad dadgenili proceduris arsebobas,743 razec Semdeg TavSi
iqneba yuradReba gamaxvilebuli.

4.3 saukeTeso interesebi, rogorc ganusazRvreli, magram
ara diskreciuli cneba

saukeTeso interesebi, rogorc ukve aRiniSna, ganusazRvreli
cnebaa, romelic yovel konkretul SemTxvevaSi saWiroebs
Sefasebasa da gansazRvras.744 amasTan, igi subieqturi kategoriaa

Child’s Best Interests: Rational Reasoning or Subjective Presumptions?, “Acta Sociologica”, Vol. 53,
Issue 4, 2010, 343.
740 Herring J., Farewell Welfare? “Journal of Social Welfare and Family Law”, Vol. 27, No. 2, 2005, 160.
741 Parker S., The Best Interests of the Child – Principles and Problems, “International Journal of Law and
Family”, Vol. 8, Issue 1, 1994, 29.
742 Mnookin R. H., Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy, ”Law
and Contemporary Problems”, Vol. 39, No. 3, 1975, 229; Eekelaar J., The Best Interests of the Child and
the Child’s Wishes: The Role of Dynamic Self-Determinism, “International Journal of Law and the
Family“, Vol. 8, Issue 1, 1994, 45.
743 Cantwell N., The Best Interests of the Child in Intercountry Adoption, UNICEF Office of Research,
Florence, 2014, 10; Case of A.H. and others v. Russia, Applications nos. 6033/13, 8927/13, 10549/13,
12275/13, 23890/13, 26309/13, 27161/13, 29197/13, 32224/13, 32331/13, 32351/13, 32368/13,
37173/13, 38490/13, 42340/13 and 42403/13, Strasbourg, 17 January, 2017, Partly Concurring Opinion
of Judge Dedov, 86.
744 Funderburk C., Best Interests of the Child Should not be an Ambiguous Term, “Children's Legal
Rights Journal”, Vol. 33, Issue 2, 2013, 232.
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da efuZneba gadawyvetilebis mimRebi piris mier saukeTeso
interesebis aRqmas, Tumca sainteresoa, ramdenad iZleva saukeTeso
interesebis cneba farTo diskreciis SesaZleblobas da ramdenad
aRWuravs gadawyvetilebis mimReb pirs SeuzRudavi
uflebamosilebiT saukeTeso interesebis gansazRvris procesSi.
cxadia, rom saukeTeso interesebis cneba unda iyos naklebad
diskreciuli da ar SeiZleba efuZnebodes mxolod calkeul
pirTa Rirebulebebs.745 kerZod, xuTi sxvadasxva bavSvis saukeTeso
interesis gansazRvris procesi migviyvans xuT sxvadasxva
gadawyvetilebamde, vinaidan ar arsebobs absoluturad identuri
saqmis garemoebebi, magram xuTi adamianis mier erTi
arasrulwlovnis saukeTeso interesis Sefasebas da gansazRvras
erTsa da imave gadawyvetilebamde unda mivyavdeT.746 aRniSnul
procesSi gadamwyveti faqtori aris is, rom saukeTeso interesis
gansazRvra efuZnebodes Sefasebis Sedegebs, romelic, Tavis mxriv,
obieqtur informacias unda emyarebodes bavSvis individualuri
maxasiaTeblebis, gamovlenili riskebis, saWiroebebisa da damcavi
faqtorebis saxiT. amavdroulad, imis uaryofac ar SeiZleba, rom
saboloo sityva mainc gadawyvetilebis mimReb pirzea
damokidebuli, Tumca garkveuli SezRudvebis gaTvaliswinebiT.
kerZod, arsebuli adamianis uflebaTa CarCo, romelSic unda
ganisazRvros arasrulwlovnis saukeTeso interesebi, awesebs
sazRvrebs, romelTa gadakveTac dauSvebelia, rac iZleva
miuRebel, arasasurvel SedegTa dadgomis Tavidan acilebis
garantias.747 saukeTeso interesebis prioritetulobis principi ar
ganixileba gancalkevebiT, izolirebulad, aramed mWidro
kavSirSia bavSvis uflebaTa konvenciiT gaTvaliswinebul
debulebebTan, rac unikalur ganzomilebas aniWebs mas.748

Sesabamisad, saukeTeso interesebi saqarTvelos konstituciis,
bavSvis uflebaTa konvenciisa da misi damatebiTi oqmebis, sxva
saerTaSoriso aqtebis ZiriTadi suliskveTebis mixedviTa da
maTTan mWidro kavSirSi, aseve bavSvis sayovelTaod aRiarebuli
uflebebisa da Tavisuflebebis mxedvelobaSi miRebis
paralelurad unda ganisazRvros.749 zogadad, samarTlis
nebismieri normis ganmartebas safuZvlad unda daedos
konstituciasTan Sesabamisoba da samarTlis gamomyenebelma

745 iqve, 232.
746 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 12.
747 Cantwell N., The Concept of the Best Interests of the Child: What Does it Add to Children’s Human
Rights?, in: The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen
(Ed.), Council of Europe, 2016, 25.
748 Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 493.
749 UNHCR Guidelines on Formal Determination of the Best Interests of the Child, United Nations High
Commissioner for Refugees, May, 2006, 6; General Comment No. 14 “On the Right of the Child to Have
his or her Best Interests Taken as a Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights
of the Child, Sixty-second Session (14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para.
32; Zermatten J., The Best Interests of the Child Principle: Literal Analysis and Function, “International
Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 485.
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swored konstituciakonformuli interpretacia unda gaakeTos.750

amrigad, saukeTeso interesebis gamoyeneba dauSvebelia iseTi
praqtikis gasamarTleblad, romelic ewinaaRmdegeba
arasrulwlovnis Rirsebas, fizikur xelSeuxelblobas da arRvevs
mis uflebebs.751 Sesabamisad, saukeTeso interesi is ki ar aris,
rasac gadawyvetilebis mimRebi piri aseTad miiCnevs, aramed is,
rac obieqturad uzrunvelyofs arasrulwlovnis mier uflebebiT
srulyofil sargeblobasa da mis yovelmxriv ganviTarebas.752 is,
rom saukeTeso interesebis gansazRvra ar aris dakavSirebuli
gadawyvetilebis mimRebi piris farTo diskreciasTan, adasturebs
saukeTeso interesebis Sefasebisa da gansazRvris mkacri
proceduris arsebobac.

zemoaRniSnuli msjelobidan gamomdinare, cxadia, rom
arasrulwlovnis saukeTeso interesebi pativs unda scemdes da
aRiarebdes bavSvis, rogorc  sakuTari Sexedulebebis mqone
individis mniSvnelobas, bavSvis uflebaTa konvenciis ZiriTad
suliskveTebas, arasrulwlovnis ganviTarebadi xasiaTidan
gamomdinare, mis moklevadian, saSualo da grZelvadian
perspeqtivas, aseve imgvar interpretacias, romelic ar aris
mxolod kulturul Rirebulebebze dafuZnebuli an ar uaryofs
konvenciiT gaTvaliswinebul sxva uflebebs.753

4.4 saukeTeso interesebis Sefasebisa da gansazRvris
proceduris dacvis valdebuleba

zemoTganxiluli sakiTxebis analizi cxadyofs, rom
saukeTeso interesebis Sefaseba da gansazRvra sakmaod rTul,
droSi gaWianurebul da kompleqsur midgomas saWiroebs.
Sesabamisad, mniSvnelovania, Sefaseba mieces, ramdenad arsebobs am
proceduris dacvis valdebuleba marTlmsajulebis
ganxorcielebis yvela etapze, procesis mwarmoebeli Tu monawile
yvela piris mier. bavSvis uflebaTa komitetis ganmartebiT,
saukeTeso interesebis Sefasebisa da gansazRvris proceduris
mkacrad da nabij-nabij dacvas aravin moelis im pirebisagan,

750 gvenetaZe n., turava m., sisxlis samarTlis saqmeebze gadawyvetilebaTa miRebis
meTodika, red. ZiZiguri n., saqarTvelos mosamarTleTa asociacia, Tbilisi, 2005,
44.
751 General Comment No. 8, “The Right of the Child to Protection from Corporal Punishment and Other
Cruel or Degrading Forms of Punishment (Arts. 19; 28, Para. 2; and 37, inter alia)”, UN Committee on
the Rights of the Child, Forty-second Session (15 May-2 June), CRC/C/GC/8, 2 March, 2007, Para. 26;
General Comment No. 13, “The Right of the Child to Freedom from All Forms of Violence, Committee
on the Rights of the Child”, CRC/C/GC/13, 18 April, 2011, Para. 61; Lansdown G., Best Interests of the
Child and the Right to Be Heard, in: The Best Interests of the Child – A Dialogue Between Theory and
Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 32.
752 Llorens J. C., Presentation of General Comment No.14: Strengthens and Limitations, Points of
Consensus and Dissent Emerging in its Drafting, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 12-13.
753 Zermatten J., Best Interests of the Child, in: Child-Friendly Justice: A Quarter of a Century of the UN
Convention on the Rights of the Child, Said Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto
(Eds.), Brill Nijhoff, Leiden, Boston, 2015, 32.
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romlebic bavSvebTan dakavSirebiT yoveldRiur cxovrebaSi iReben
gadawyvetilebebs, miuxedavad imisa, rom am SemTxvevaSic
aucilebelia arasrulwlovnis saukeTeso interesebis
gaTvaliswineba da pativiscema.754 marTalia, saxelmwifos mier
ganxorcielebuli yvela qmedeba garkveulwilad gavlenas axdens
bavSvebze, magram es ar niSnavs imas, rom nebismieri qmedeba
saWiroebs saukeTeso interesebis Sefasebisa da gansazRvris
sruli da formaluri proceduris dacvas. Tumca, rodesac
gadawyvetilebas mniSvnelovani zegavlena eqneba bavSvze,
aucilebelia dacvis ufro maRali xarisxisa da saTanado
procedurebis arseboba.755

aRniSnul sakiTxTan dakavSirebiT, mniSvnelovania, yuradReba
gamaxvildes arasrulwlovanTa marTlmsajulebis kodeqsiT
gaTvaliswinebuli individualuri Sefasebis angariSis momzadebis
valdebulebaze, romlis gareSec srulyofili saxiT ver iarsebebs
saukeTesi interesebis Sefasebisa da gansazRvris procesi. rogorc
ukve aRiniSna, arasrulwlovanTa marTlmsajulebis kodeqsi
individualuri Sefasebis angariSis momzadebisa da
gaTvaliswinebis valdebulebas procesis mxolod ramdenime
stadiaze gansazRvravs, rac ganpirobebulia am stadiaTa
mniSvnelobiT arasrulwlovanze gavlenis moxdenis TvalsazrisiT.
Sesabamisad, saukeTeso interesebis Sefasebisa da gansazRvris
zemoaRniSnuli proceduris dacvis valdebulebac swored am
etapebze ikveTeba. rac Seexeba, marTlmsajulebis procesis sxva
stadiebs, am SemTxvevaSi, saukeTeso interesebis Sefasebisa da
gansazRvris proceduris dacvis valdebuleba SeiZleba
gamomdinareobdes saWiroebidan, iseve rogorc amk-is 27-e muxlis
me-8 nawilis Tanaxmad, individualuri Sefasebis angariSis
gaTvaliswineba saWiroebisamebr SesaZlebelia  marTlmsajulebis
procesis nebismier stadiaze. sxva danarCen SemTxvevaSi
proceduris ganxorcielebis mxolod uflebamosileba arsebobs.
zemoaRniSnul stadiebze saukeTeso interesebis Sefasebisa da
gansazRvris proceduris dacvis valdebuleba im garemoebiTac
aixsneba, rom swored am stadiebze ikveTeba saukeTeso interesebis
gansazRvris problema gansakuTrebuli simwvaviT da swored am
etapebze miiReba arasrulwlovnis cxovrebaze arsebiTi gavlenis

mqone gadawyvetilebebi. sxva SemTxvevebSi, rodesac isedac cxadia
arasrulwlovnis saukeTeso interesi, SesaZloa gamoyenebul iqnes
e.w. `gamartivebuli procedura“.756

754 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 86.
755 iqve, Para. 20.
756 UNHCR Guidelines on Determining the Best Interests of the Child, United Nations High
Commissioner for Refugees, Geneva, May, 2008, 55.
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4.5 saukeTeso interesebis testis gaTvaliswineba
sasamarTlo praqtikaSi

kanonTan konfliqtSi myofi arasrulwlovnis saukeTeso
interesebis Sefasebisa da gansazRvris TvalsazrisiT sainteresoa
saerTo sasamarTloebis praqtikis gaanalizeba. kerZod, ramdenad
axdens mosamarTle konkretul SemTxvevaSi arasrulwlovnis
saukeTeso interesis identificirebas da masze dayrdnobiT
Sesabamisi gadawyvetilebis miRebas.

Seswavlili gadawyvetilebebis analizi cxadyofs, rom
sasamarTlo ZiriTadad Semoifargleba saerTaSoriso
standartebze zogadi miTiTebiT. kerZod, yuradReba
gamaxvilebulia bavSvis uflebaTa konvenciis me-3 muxlze da
ganmartebulia, rom nebismieri gadawyvetileba unda
iTvaliswinebdes bavSvis saukeTeso interess, rac niSnavs sisxlis
samarTlis tradiciuli amocanebis naklebprioritetulobas
reabilitaciasa da aRdgeniT marTlmsajulebasTan mimarTebiT.
sasamarTlo aseve eyrdnoba bavSvis uflebaTa konvenciis me-40
muxls da ganmartavs, rom mkacri sadamsjelo midgoma ar
Seesabameba arasrulwlovanTa marTlmsajulebis ZiriTad
principebs da upiratesoba unda mieniWos bavSvis keTildReobis,
WeSmariti interesebis dacvisa da reintegraciis saWiroebebs.
amasTan, miuTiTebs arasrulwlovanTa marTlmsajulebis kodeqsis
miznebze, agreTve `pekinis wesebze“ zemoqmedebis RonisZiebebis
Cadenili qmedebis garemoebebTan, arasrulwlovnis mdgomareobasa
da moTxovnilebebTan Tanazomierebis konteqstSi. aRniSnulis
Semdeg mosamarTle miuTiTebs, rom mxedvelobaSi iRebs amk-is  65-e
da 75-e muxlebis moTxovnebs, arasrulwlovani braldebulis
keTildReobis, ganaTlebis, ganviTarebis interess da sasjelis
miznebis miRwevis SesaZleblobad Tavisuflebis aRkveTis
pirobiTad CaTvlas miiCnevs.757 sasamarTlo analogiur msjelobas
afuZnebs arasrulwlovnis mimarT sasjelis saxiT Sinapatimrobis
gamoyenebasac.758 SeiZleba iTqvas, rom mosamarTle TiTqmis ar
msjelobs konkretuli saqmisa da arasrulwlovnis individualur
garemoebebze, ar axdens Sesabamis elementTa identificirebas, ar
afasebs konkretul SemTxvevaSi arasrulwlovnis saukeTeso
interess da, Sesabamisad, arc is aris dasabuTebuli, Tu ratom
uzrunvelyofs Tavisuflebis aRkveTis pirobiTad CaTvla
arasrulwlovnis saukeTeso interesebis daculobas, aramed
Semoifargleba mxolod zogadi xasiaTis ganmartebebiT da iyenebs
erTian standartebs, rac ver pasuxobs arasrulwlovnis saukeTeso

757 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis: 28 ianvris ganaCeni, saqme #1/144-16; 11 ianvris ganaCeni, saqme #1/5633-15; 16
martis ganaCeni, saqme #1/181-16; 12 ianvris ganaCeni, saqme #1/5573-15; 21 ianvris
ganaCeni, saqme #1/5900-15; 27 ianvris ganaCeni, saqme #1/5773-15; 8 ianvris ganaCeni,

saqme #1/5702-15; 28 ianvris ganaCeni, saqme #1/3950-15; baTumis saqalaqo
sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2019 wlis 2 aprilis
ganaCeni, saqme #/691-19.
758 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis 22 martis ganaCeni, saqme #1/571-16.
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interesis gansazRvris konvenciuri valdebulebis Sesrulebas.
marTalia, sasjelis daniSvnisas individualuri Sefasebis
angariSis momzadeba da gaTvaliswineba savaldebulo gaxda 2016
wlis 1 martidan, Tumca aRniSnuli ar amarTlebs am periodamde
miRebul gadawyvetilebebSi arasrulwlovnis saukeTeso interesis
gansazRvris TvalsazrisiT msjelobis ararsebobas, vinaidan
saukeTeso interesebis prioritetulobis principi da misgan
gamomdinare, konkretuli arasrulwlovnis saukeTeso interesis
Sefasebisa da gansazRvris valdebuleba 2016 wlis 1 ianvridan
amoqmedda. garda amisa, individualuri Sefasebis angariSi,
miuxedavad misi didi mniSvnelobisa, warmoadgens saukeTeso
interesis Sefasebisa da gansazRvris ara erTaderT, aramed erT-
erT saSualebas.

zemoaRniSnulis analogiuri midgoma gvxvdeba saproceso
SeTanxmebis damtkicebis SemTxvevebSic. kerZod, sasamarTlo
miuTiTebs `pekinis wesebze“, aseve bavSvis uflebaTa konvenciis 37-
e muxlisa da `havanas wesebis“ mixedviT, ganmartavs Tavisuflebis
aRkveTis ukidures xasiaTs da arasrulwlovnis usafrTxoebis,
keTildReobis, janmrTelobis dacvis, ganaTlebis, ganviTarebis,
resocializacia-reabilitaciisa da sxva interesebidan
gamomdinare, mizanSewonilad miiCnevs wardgenili pirobebiT, maT
Soris, Tavisuflebis aRkveTis srulad an nawilobriv
sasjelaRsrulebis dawesebulebaSi moxdiT, saproceso
SeTanxmebis damtkicebas.759 rogorc vxedavT, am SemTxvevaSic ar
aris msjeloba konkretuli arasrulwlovnis saukeTeso
interesze, aramed mxolod arasrulwlovanTa marTlmsajulebis
kodeqsiseuli zogadi ganmarteba gamoiyeneba. erT-erT saqmeSi
saproceso SeTanxmebis damtkicebisas, romlis farglebSic
ekonomikuri danaSaulebis CadenisaTvis arasrulwlovans Seefarda
Tavisuflebis aRkveTa oTxi wlis vadiT, sasamarTlom araTu
Seafasa da gansazRvra arasrulwlovnis saukeTeso interesi,
aramed aRniSnulisa da saerTaSoriso standartebis Sesaxeb
zogadi miTiTebiTac ki ar Semoifargla.760 aseve sainteresoa
gadawyvetileba, sadac mosamarTle kanonTan konfliqtSi myofi
arasrulwlovnis mimarT amtkicebs saproceso SeTanxmebas im
dasabuTebaze dayrdnobiT, rom saqmis arsebiTi ganxilvisas ar
momxdariyo arasrulwlovani dazaralebulisa da mowmis
xelaxali da meoreuli viqtimizacia. kerZod, imis gamo, rom
winasasamarTlo sxdomaze mxareTa mier mtkicebulebebi sadavod
iqna miCneuli, iqmneboda arsebiT ganxilvaze maTi gamokvlevis, maT
Soris, dazaralebulis dakiTxvis, saWiroeba, rac qmnida misi
meoreuli viqtimizaciis safrTxes. sasamarTlos ganmartebiT,
saproceso SeTanxmebis damtkiceba srulad aRmofxvrida aRniSnul
safrTxeebsa da riskebs. rac Seexeba uSualod kanonTan
konfliqtSi myofi piris interesebs, sasamarTlo am SemTxvevaSic

759 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis: 9 Tebervlis ganaCeni, saqme #1/4619-15; 11 ianvris ganaCeni, saqme #1/5349-15.
760 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis 11 maisis ganaCeni, saqme #1/3523-15.
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saerTaSoriso standartebze da arasrulwlovanTa
marTlmsajulebis kodeqsze zogadi miTiTebiT Semoifargla da ar
Seafasa konkretuli arasrulwlovnis saukeTeso interesi da is,
Tu ramdenad uzrunvelyofda saproceso SeTanxmebis damtkiceba da
mis farglebSi gansazRvruli sasjeli misi saukeTeso interesebis
realizebas.761 am pirobebSi, gasaziarebelia iuridiul
literaturaSi gamoTqmuli mosazreba arasrulwlovanTa mimarT
saproceso SeTanxmebis institutis gamoyenebis mizanSeuwonlobis
Sesaxeb. marTalia, saproceso SeTanxmeba, swraf marTlmsajulebas
uzrunvelyofs, magram swrafi marTlmsajulebis pirobebSic ki
mozardis WeSmariti interesi maqsimalurad unda iqnes
gaTvaliswinebuli.762 saproceso SeTanxmebis qarTuli modelis
gaumWvirvale procesi sisxlissamarTlebrivi devnis etapze
bralmdebelsa da braldebuls Soris morigebis mTeli periodis
ganmavlobaSi ver uzrunvelyofs braldebulisTvis sargeblis
motanas sajaro interesis dakmayofilebis gziT.763 amasTan,
saproceso SeTanxmebisaTvis damaxasiaTebelia procesis
monawileTa mxridan urTierTsanacvlo daTmoba gacemisa da
miRebis arsiT,764 ramac SesaZloa daazianos arasrulwlovnis
saukeTeso interesi. gasaziarebelia iuridiul literaturaSi
gamoTqmuli mosazreba 14-dan 16 wlamde arasrulwlovanTa mimarT
saproceso SeTanxmebis dadebis gamoricxvisa da 16-dan 18 wlamde
arasrulwlovanTa mimarT misi gamoyenebis ganridebisa da
mediaciis institutis sasargeblod SezRudvis Sesaxeb.765 vinaidan
saproceso SeTanxmebas amtkicebs sasamarTlo, mosamarTle
valdebulia daasabuTos rogorc Tavad saproceso SeTanxmebis
gafromebis, ise SeTanxmebaSi asaxuli piroebebis, maT Soris,
sasjelis konkretuli saxisa da zomis arasrulwlovnis
saukeTeso interesebTan Sesabamisoba.

zemoaRniSnulis msgavsi magaliTebi gvxvdeba uzenaesi
sasamarTlos mier miRebul gadawyvetilebebSic. kerZod, sakasacio
palata zogierT SemTxvevaSi Semoifargleba mxolod imis

761 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis 15 Tebervlis ganaCeni, saqme #1/184-16.
762SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani”, Tbilisi, fraiburgi,
strasburgi, 2016, 77; ivaniZe m., sasjelis Sefardebis zogadi sawyisebi
saqarTvelos arasrulwlovanTa marTlmsajulebis kanonmdeblobis mixedviT,
„sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017, 21.
763 gvenetaZe n., saproceso SeTanxmeba – saqarTveloSi kanonmdeblobis analizi,
wignSi: sisxlis samarTlis mecniereba erTiani evropuli ganviTarebis procesSi,
sisxlis samarTlis samecniero simpoziumis krebuli, red. turava m., gamomc.
„meridiani“, Tbilisi, 2013, 236.
764 laliaSvili T., saproceso SeTanxmebis damkvidrebuli praqtika da misi
aRmofxvris gzebi, wignSi: sisxlis samarTlis mecniereba erTiani evropuli
ganviTarebis procesSi, sisxlis samarTlis samecniero simpoziumis krebuli,
red. turava m., gamomc. „meridiani“, Tbilisi, 2013, 288.
765 gvenetaZe n., saproceso SeTanxmeba – saqarTveloSi kanonmdeblobis analizi,
wignSi: sisxlis samarTlis mecniereba erTiani evropuli ganviTarebis procesSi,
sisxlis samarTlis samecniero simpoziumis krebuli, red. turava m., gamomc.
„meridiani“, Tbilisi, 2013, 235.
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ganmartebiT, rom arasrulwlovnisaTvis daniSnuli sasjeli
Cadenili qmedebis garemoebebis, bavSvis mdgomareobis, misi
moTxovnilebebis Tanazomadia  da emsaxureba arasrulwlovnis
saukeTeso interesebis dacvas. Tumca, ar ganmartavs raSi
gamoixateba arasrulwlovnis saukeTeso interesi da rogor mivida
aRniSnul daskvnamde.766 analogiur problemas vawydebiT uzenaesi
sasamarTlos sxva gadawyvetilebebSic. kerZod, marTalia,
sasamarTlo Semamsubuqebeli da damamZimebeli garemoebebis,
individualuri Sefasebis angariSisa da saerTaSoriso
stnadartebis mxedvelobaSi miRebiT, ganmartavs, rom
arasrulwlovnisaTvis daniSnuli sasjelis saxe samarTliania da
srulad Seesabameba kanonmdeblobiT dadgenil moTxovnebs, Tumca
ar axdens konkretuli arasrulwlovnis saukeTeso interesis
identificirebas da ar asabuTebs sasjelis saxis, maT Soris,
saukeTeso interesTan Sesabamisobas.767

gansxvavebiT zemoaRniSnuli saqmeebisgan, zogierT
gadawyvetilebaSi sasamarTlo ara marto saerTaSoriso aqtebisa
da marTlmsajulebis kodeqsis debulebebze zogadi miTiTebiT
Semoifargleba, aramed imavdroulad, cdilobs konkretul
SemTxvevaSi arasrulwlovnis saukeTeso interesis gansazRvras.
kerZod, erT-erT saqmeSi, mosamarTle yuradRebas amaxvilebs
arasrulwlovnis inteleqtis doneze, sakomunikacio unar-Cvevebis
kargad flobaze, ojaxis wevrebTan karg urTierTobaze, mis mZime
socialur, materialur mdgomareobasa da sacxovrebel pirobebze.
amave saqmeSi meore braldebulis mimarT ki warmoCenilia
arasrulwlovnis gansakuTrebuli damokidebuleba ganaTlebis
miRebisadmi, konkretuli gegmebis qona da dasaxuli miznebis
misaRwevad sruli mzadyofna, ojaxis wevrebTan mWidro kontaqti,
misi janmrTelobis mdgomareoba da fizikuri datvirTvis
SesaZleblobebi. am yovelives gaTvaliswinebiT, sasamarTlo
aRniSnavs, rom sasjelis miznebis miRweva SesaZlebeli iqneba
kanonTan konfliqtSi myof arasrulwlovanTa mimarT
Sinapatimrobis gamoyenebis meSveobiT da ganmartavs, rom swored
sasjelis es saxe warmoadgens arasrulwlovanTa saukeTeso
interess.768 miuxedavad, amgvari msjelobisa, unda aRiniSnos, rom
arasrulwlovnis saukeTeso interesi sasjelis konkretuli saxe
da zoma ar aris, aramed es ukanaskneli aris is gadawyvetileba,
romelic yvelaze metad uzrunvelyofs mosamarTlis mier ukve
gansazRvruli arasrulwlovnis saukeTeso interesis saTanadod
realizebasa da dacvas. Sesabamisad, mosamarTle unda Seecados,
zemoaRniSnuli individualuri garemoebebis safuZvelze,

766 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2018
wlis 23 ianvris ganaCeni, saqme #491ap-17.
767 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2019
wlis 5 aprilis ganaCeni, saqme #617ap-18; saqarTvelos uzenaesi sasamarTlos
sisxlis samarTlis saqmeTa palatis 2019 wlis 13 Tebervlis ganaCeni, saqme
#486ap-18.
768 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis 1 aprilis ganaCeni, saqme #1/7259-14.



165

upirveles yovlisa, gansazRvros arasrulwlovnis saukeTeso
interesi saTanado proceduris dacviT da amis Semdeg, miiRos
gadawyvetileba sasjelis saxisa da zomis Sesaxeb.

sxva saqmeSi, mosamarTle yuradRebas amaxvilebs
arasrulwlovnis kanonsawinaaRmdego qcevis gamomwvev mizezebze
da aseTad asaxelebs bevri Tavisufali drois qonas, azartuli
TamaSebisadmi midrekilebas, ojaxis wevrTa mxridan kontrolisa
da meTvalyureobis ararsebobas. sasamarTlo yuradRebas miaqcevs
im garemoebas, rom arasrulwlovani sami wlis ganmavlobaSi
oTxjer iqna gasamarTlebuli sakuTrebis winaaRmdeg mimarTuli
danaSaulis CadenisaTvis da oTxivejer gauformda saproceso
SeTanxmeba. amasTan, gaTavisuflebul iqna pirobiT vadaze adre,
Tumca man mainc Caidina axali danaSauli, rac, sasamarTlos
SefasebiT, ar mianiSnebda mis resocializaciaze. mosamarTlis
ganmartebiT, saxelmwifo organoebis mxridan gamovlenilma
loialurma damokidebulebam ver uzrunvelyo arasrulwlovnis
gamosworeba, ris gamoc, mizanSewonilad miiCnia sasjelis saxed
Tavisuflebis aRkveTis gamoyeneba minimaluri vadiT. aRniSnuli
msjelobidan gamomdinareobs, rom sasamarTlom arasrulwlovnis
saukeTeso interesad reabilitacia-resocializacia gansazRvra,
romlis miRwevis saSualebas swored Tavisuflebis aRkveTa
warmoadgenda, radgan rogorc ganaCenSi aRiniSna,
arasrulwlovanTa sareabilitacio dawesebulebaSi braldebuls
hqonda ganaTlebis miRebisa da ganviTarebis SesaZlebloba.769

analogiur msjelobas daeyrdno Tbilisis saapelacio
sasamarTloc, rodesac arasrulwlovans daumZima sasjeli da
pirobiTad CaTvlili erTi wliT Tavisuflebis aRkveTa Seucvala
ori wliT Tavisuflebis aRkveTiT imave gamosacdeli vadiT.
kerZod, sasamarTlom gaiTvaliswina arasrulwlovnis mier sami
sxvadasxva damoukidebeli danaSaulis Cadenis, aseve manmade mis
mimarT ganrideba-mediaciis programis gamoyenebis faqti da miiCnia,
rom erTi wlis vadiT pirobiT CaTvlili Tavisuflebis aRkveTa
ver uzrunvelyofda arasrulwlovnis resocializacia-
reabilitacias.770 aseve aRsaniSnavia saapelacio sasamarTlos
gadawyvetileba, sadac palatam mniSvnelovnad miiCnia, rom
arasrulwlovnis mier swrafi Caricxvis aparatidan sami laris
odenobiT Tanxis marTlsawinaaRmdego misakuTrebis mizniT
daufleba ar CaeTvala mcire mniSvnelobis mqone qmedebad. palatam
sakiTxis amgvari gadawyveta daamyara ra samarTlebriv
argumentacias, amavdroulad, ganmarta, rom aRniSnuli
mniSvnelovani iyo Tavad arasrulwlovnis Rirseuli momvlis
Camoyalibebisa da axali danaSaulis prevenciis TvalsazrisiT,
radgan arasrulwlovans am SemTxvevis Semdeg ecodineboda, rom
msgavsi qmedeba iyo gaumarTlebeli da ar warmoadgenda mcire

769 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2016
wlis 16 martis ganaCeni, saqme #1/313-16.
770 Tbilisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 2017
wlis 23 Tebervlis ganaCeni, saqme #1/b-118-17.
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mniSvnelobis mqones.771 analogiuri midgoma gvxvdeba uzenaesi
sasamarTlos erT-erT gadawyvetilebaSic, saidanac irkveva, rom
arasrulwlovani, romelsac brali edeboda yaCaRobis CadenaSi,
marTalia, aRiarebda danaSauls, Tumca ver iazrebda im zians,
romelic sxvas miayena Tavisi qmedebiT. sasamarTlos ganmartebiT,
aseT dros arasrulwlovans unda moepyran misi Rirsebis
Sesabamisad, imgvarad, rom ganawyon sxva adamianis uflebebisadmi
pativiscemiT. aRniSnul msjelobaze dayrdnobiT, sasamarTlom
miiCnia, rom arasrulwlovnisTvis 4 wlis gamosacdeli vadiT
pirobiTad CaTvlili Tavisuflebis aRkveTa, uzrunvelyofda sxva
adamianebis, maT Soris, Tanatolebis uflebebis dacvisadmi
pativiscemiT ganwyobas.772 msgavsi midgoma adasturebs, rom
sasamarTlom arasrulwlovnis saukeTeso interesad masSi
pasuxismgeblobis, sxvaTa uflebebisa da Tavisuflebebisadmi
pativiscemis grZnobis amaRleba miiCnia.

aRsaniSnavia, rom bolo periodSi gamotanili
gadawyvetilebebi773 srulyofilad asaxavs msjelobas
arasrulwlovnis individualuri maxasiaTeblebis Sesaxeb, maT
Soris, individualur angariSze dayrdnobiT. ganaCenis dasabuTeba
sasjelis nawilSi swored individualur maxasiaTeblebs emyareba,
rac dadebiTad unda Sefasdes. amasTan, marTalia, sasamarTlo
aRniSnavs, rom sasjelis daniSvnisas individualuri Sefasebis
angariSTan erTad iTvaliswinebs arasrulwlovnis saukeTeso
interess, Tumca, miuxedavad amisa, ganaCenSi ar xdeba
individualur maxasiaTeblebze dayrdnobiT konkretuli
arasrulwlovnis saukeTeso interesis identificireba, ris
Semdegac unda moxdes am interesis Tanxvedri sasjelis daniSvna.
amk-is 75-e muxlis pirveli nawili mosamarTles sasjelis
daniSvnisas avaldebulebs rogorc individualuri Sefasebis
angariSis, ise arasrulwlovnis saukeTeso interesis
kumulaciurad gaTvaliswinebas. Sesabamisad, mxolod angariSis
mxedvelobaSi miReba, saukeTeso interesis gansazRvris gareSe, ar
wamoadgens sasjelis daniSvnis sakmaris pirobas. aRniSnulisgan
gansxvavebiT, zogierT saqmeSi, individualuri Sefasebis angariSis
gaanalizebis Sedegad, mosamarTle praqtikulad axdens saukeTeso
interesis identificirebas. kerZod, miuTiTebs
arasrulwlovnisaTvis iseTi saxisa da zomis sasjelis
Sefardebis aucileblobaze, rac uzrunvelyofs kanonTan

771 Tbilisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 2016
wlis 23 martis ganaCeni, saqme #1/b-165-16.
772 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2017
wlis 26 seqtembris ganaCeni, saqme #201ap-17.
773 quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2019
wlis 22 aprilis ganaCeni, saqme #1/267-19; rusTavis saqalaqo sasamarTlos
sisxlis samarTlis saqmeTa kolegiis 2019 wlis 19 Tebervlis ganaCeni, saqme
#1/371-18; goris raionuli sasamarTlos 2019 wlis 8 aprilis ganaCeni, saqme
#1/77-19; baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis
2019 wlis: 11 Tebervlis ganaCeni, saqme #01-1-0118002770194; 12 ivnisis ganaCeni,
saqme #/364-19; 24 aprilis ganaCeni, saqme #/173-19; 26 martis ganaCeni, saqme #/775-
18; 21 martis ganaCeni, saqme #/23-19.
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konfliqtSi myofi piris sazogadoebaSi usafrTxo integracias,
Cadenili qmedebis xasiaTis, sazogadoebrivi saSiSroebisa da
gasakicxaobis xarisxis, gamowveuli Sedegis simZimis ukeT
gacnobierebas, agreTve axali danaSaulis Cadenis riskis
Semcirebas.774 analogiurad, erT-erT saqmeSi mosamarTle aRniSnavs,
rom individualuri Sefasebis angariSis mixedviT, mizanSewonilia,
arasrulwlovnisaTvis sasjelis iseTi formis Sefardeba,
romelic daexmareba mas Rirebulebebis miRwevis jansaRi gzebis
gacnobierebaSi, rac sabolood, xels Seuwyobs mas
danaSaulebrivi qcevis prevenciaSi. amasTan, aRniSnavs, rom
mniSvnelovania, sasjelma ar gamoiwvios masSi dadebiTi
cvilebebis ganxorcielebis motivaciis dakargva da xeli ar
SeuSalos mis amJamindel funqcionirebasa da samomavlo
ganviTarebas.775

Seswavlili gadawyvetilebebis analizi cxadyofs, rom,
marTalia, sasamarTlo praqtikaSi aRiniSneba
arasrulwlovnebisadmi liberaluri midgomis tendencia, magram
problemuria saukeTeso interesebis Sefasebisa da gansazRvris
proceduris dacvis sakiTxi. zog gadawyvetilebaSi ar gvxvdeba
individualuri Sefasebis angariSze damyarebuli msjeloba da
saukeTeso interesebis gansasazRvrad arc saWiro elementebis
identificireba xdeba. mxolod saukeTeso interesis zogadi
ganmarteba da saerTaSoriso standartebze aseve zogadi miTiTeba
ver uzrunvelyofs saukeTeso interesebis prioritetulobis
principiT dakisrebuli valdebulebis jerovnad Sesrulebas.
aRniSnuls verc mxolod individualuri Sefasebis angariSze
apelireba uzrunvelyofs, aramed saWiroa, angariSSi asaxuli
informaciis safuZvelze, arasrulwlovnis saukeTeso interesis
mkafiod gansazRvra da sasjelis iseTi saxisa da zomis
gamoyeneba, romelic arsebuli sakanonmdeblo regulaciebis
pirobebSi, yvelaze metad emsaxureba kanonTan konfliqtSi myofi
piris saukeTeso interess.

774 quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2019
wlis: 24 aprilis ganaCeni, saqme #1/174-19; 26 Tebervlis ganaCeni, saqme #1/1116-18;
11 ianvris ganaCeni, saqme #1/570-18; baTumis saqalaqo sasamarTlos sisxlis
samarTlis saqmeTa kolegiis 2019 wlis 10 maisis ganaCeni, saqme #/929-18; goris
raionuli sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2019 wlis: 17
aprilis ganaCeni, saqme #1/18-19; 26 Tebervlis ganaCeni, saqme #1/52-19; 19
Tebervlis ganaCeni, saqme #1/20-19.
775 rusTavis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2018
wlis 20 martis ganaCeni, saqme #1/442-18.



168

Tavi V. arasrulwlovnis saukeTeso interesebis
dacvis saproceso garantiebi

arasrulwlovnis saukeTeso interesebis prioritetuloba,
rogorc ukve aRiniSna, samarTlebrivi bunebis TvalsazrisiT,
garda imisa, rom warmoadgens erT-erT umniSvnelovanes principsa
da bavSvis uflebas, igi aseve ganimarteba, rogorc saproceso
norma. Sesabamisad, arasrulwlovnisadmi keTilganwyobili
proceduruli garantiebiT gajerebuli formaluri procesis
arsebobas gansakuTrebuli mniSvneloba eniWeba saukeTeso
interesebis rogorc Sefasebisa da gansazRvris, ise maTi
upiratesad gaTvaliswinebis TvalsazrisiT776 da warmoadgens
saukeTeso interesebis Sefasebisa da gansazRvris procesis
Semadgenel nawils.777 amasTan, proceduruli uflebebis
garantireba mniSvnelovania arasrulwlovnis
sisxlissamarTlebriv sistemaSi moxvedrisTanave,778 vinaidan
swored am etapidan ganxorcielebuli nebismieri qmedeba Tu
gadawyvetileba SesabamisobaSi unda iyos bavSvis saukeTeso
interesTan. bavSvis uflebaTa komiteti saukeTeso interesebis
saTanadod Sesafaseblad da gansasazRvrad yuradRebas amaxvilebs
Semdeg procedurul garantiebze: arasrulwlovnis mier sakuTari
Sexedulebebis gamoxatvis ufleba, faqtebis dadgena, drois aRqma,
kvalificiuri profesionalebi, warmomadgenloba, samarTlebrivi
argumentacia, gadawyvetilebebis gadasinjvis meqanizmi, bavSvis
uflebebze zegavlenis Sefaseba.779 aRniSnuli garantiebis
ganxilva mizanSewonilia  arasrulwlovanTa
marTlmsajulebisaTvis specifikurad damaxasiaTebel konteqstSi
da mxolod arasrulwlovnis saukeTeso interesebTan kavSirSi.

garantiebi SeiZleba daiyos or ZiriTad kategoriad:
marTlmsajulebis procesSi monawilebasTan dakavSirebuli da
sxva saproceso garantiebi.

5.1 marTlmsajulebis procesSi monawileobasTan
dakavSirebuli saproceso garantiebi

5.1.1 arasrulwlovnis ufleba, iyos mosmenili (qmediTi
monawileoba)

bavSvis uflebaTa konvenciis me-12 muxliT garantirebuli
arasrulwlovnis mier Sexedulebebis gamoxatvisa da maTi
seriozulad gaTvaliswinebis ufleba warmoadgens konvenciis erT-
erT fundamentur Rirebulebas, romelic arasrulwlovans

776 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 85, 87.
777 iqve, Paras. 46-47.
778 Case of Blokhin v. Russia, Application No. 47152/06, Strasbourg, 23 March, 2016, Para. 196.
779 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Paras. 89-99.
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moiazrebs aqtiur subieqtad uflebebis ganxorcielebis
TvalsazrisiT.780 aRsaniSnavia, rom bolo periodSi gavrcelebuli
praqtika aRniSnul uflebas farTo gagebiT moiazrebs
`monawileobis“ cnebis qveS, miuxedavad imisa, rom konvenciis me-12
muxli msgavs termins ar icnobs.781 aseve amk-is im muxlis saTauri,
romelic ganamtkicebs arasrulwlovnis mier sakuTari
Sexedulebebis gamoxatvis ZiriTad princips, swored
marTlmsajulebis procesSi arasrulwlovnis monawileobis
saxeliTaa cnobili.782 Sesabamisad, monawileobis cneba gamoiyeneba,
rogorc Semoklebuli termini konvenciis me-12 muxliT
garantirebuli uflebis aRsawerad.783 Tumca, gasaTvaliswinebelia,
rom monawileoba ufro farTo uflebaa da moicavs rogorc
bavSvis uflebas, mousminon, ise bavSvis mier socialur
cxovrebaSi aqtiuri CarTulobis ideas.784 marTlmsajulebis
procesSi arasrulwlovnis monawileoba warmoadgens saukeTeso
interesebis prioritetulobis principis erT-erT umniSvnelovanes
aspeqts785 da myar garantias saukeTeso interesebis saTanadod
realizebis TvalsazrisiT. monawileobis cneba yovelTvis
identificirdeba uflebebze dafuZnebuli midgomis ZiriTad
maxasiaTeblad.786 am uflebis gareSe arasrulwlovnis saukeTeso
interesebis prioritetulobis principi ver Seasrulebs Tavis
fuqncias da mxolod Teoriuli datvirTva eqneba.

aRsaniSnavia, rom evrosasamarTlos mniSvnelovani wvlili
miuZRvis arasrulwlovanTa marTlmsajulebaSi bavSvis uflebaTa
konvenciis me-12 muxlis gamoyenebisa da interpretaciis
TvalsazrisiT, gansakuTrebiT, sisxlis samarTalwarmoebaSi
efeqtiani monawileobisa da samarTliani sasamarTlos uflebis
urTierTmimarTebis konteqstSi.787 sasamarTlos ganmartebiT,

780 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No.12, UNICEF, Save the Children UK, London, 2011, 3.
781 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Para. 3; Rap-Leurs
S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study of Juvenile
Justice Procedures in Europe, Utrecht University, 2013, 11.
782 ix. amk-is me-10 muxli.
783 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No.12, UNICEF, Save the Children UK, London, 2011, 3.
784 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 121-
122.
785 Nyaman J., What is the Input by Children and Young People in Implementing their Best Interests?, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 93.
786 Tobin J., Understanding a Human Rights Based Approach to Matters Involving Children: Conceptual
Foundations and Strategic Considerations, in: The Human Rights of Children from Visions to
Implementation, Antonella Invernizzi, Jane Williams (Eds.), Ashgate Publishing Limited, Swansea
University, Wales, UK, 2011, 70.
787 Kilkelly U., The CRC in Litigating Under the ECHR, The CRC and the ECHR: The Contribution of
the European Court of Human Rights to the Implementation of Articla 12 of the CRC, in: Litigating the
Rights of the Child: The UN Convention on the Rights of the Child in Domestic and International
Jurisprudence, Ton Liefaard, Jaap E. Doek (Ed.), Springer, New-York, London, 2015, 203.
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miuxedavad imisa, rom evrokonvenciis me-6 muxlis pirvel punqtSi
mkafiod ar aris naxsenebi sasamarTlo ganxilvaze daswrebis
ufleba, am muxlis mizani da daniSnuleba erTian konteqstSi
aRebuli adasturebs, rom danaSaulis CadenaSi braldebul pirs
aqvs sasamarTlo procesSi monawileobis ufleba, rac imaSic
gamoixateba, rom me-6 muxliT ganmtkicebuli uflebrivi garantiebi
praqtikulad ver ganxorcieldeba sasamarTlo ganxilvaSi
monawileobis gareSe.788 mogvianebiT, evrosasamarTlom kidev ufro
daazusta aRniSnuli principis mniSvneloba da ganmarta, rom me-6
muxli uzrunvelyofs braldebulis uflebas efeqtiani
monawileoba miiRos sisxlis samarTlis saqmis ganxilvaSi.
zogadad, efeqtiani monawileoba moicavs ara marto sasamarTlo
ganxilvaze daswrebis, aramed samarTalwarmoebis mosmenisa da
misTvis Tvalyuris midevnebis uflebas,789 Tumca
samarTalwarmoebis mimdinareobis mxolod mosmena da Tvalyuris
midevneba SeiZleba ganxilul iqnes minimalur moTxovnad.790 ufro
farTod, monawileobis cneba aerTianebs ramdenime komponents:
arasrulwlovnis aqtiuri CarTuloba, misi informireba,
arasrulwlovnebsa da srulwlovnebs Soris
urTierTpativiscemaze dafuZnebuli informaciis gacvlisa da
dialogis procesi, azris gamoxatva, bavSvis Sexedulebebis
mosmena da gaTvaliswineba asakisa da mowifulobis donis
mxedvelobaSi miRebiT, gadawyvetilebis miRebis procesSi wvlilis
Setana,791 agreTve procesis warmarTva arasrulwlovnis gagebisa da
aRqmis unarebis Sesabamisad. aRsaniSnavia, rom evrosasamarTlo
arasrulwlovnis Sexedulebebis saTanadod wardgenasa da
mosmenaSi warumateblobas gadawyvetilebis miRebis procesis
proceduruli samarTlianobis problemad ganixilavs.792 efeqtiani
monawileobis uflebis sruli dacva aucilebelia procesis

788 Case of Colozza v. Italy, Application No. 9024/80, Strasbourg, 12 February, 1985, Para. 27; Case of
Barbera, Messegue and Jabardo v. Spain, Application No. 10590/83, Strasbourg, 6 December, 1988, Para.
78; Case of Brozicek v. Italy, Application No. 10964/84, Strasbourg, 19 December, 1989, Para. 45; Case
of T. v. Italy, Application No. 14104/88, Stasbourg, 12 Octomer, 1992, Para. 26; Case of Zana v. Turkey,
Application No. 69/1996/688/880, Strasbourg, 25 November, 1997, Para. 68.
789 Case of Stanford v. The United Kingdom, Application No. 16757/90, Strasbourg, 23 February, 1994,
Para. 26.
790 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 63.
791 Recommendation CM/Rec (2012)2 of the Committee of Ministers to Member States
on the Participation of Children and Young People Under the Age of 18, Adopted by the Committee of
Ministers on 28 March 2012 at the 1138th Meeting of the Ministers’ Deputies, Section I; General
Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a Primary
Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session (14
January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 89; Guidelines of the Committee of
Ministers of the Council of Europe on Child-Friendly Justice, Adopted by the Committee of Ministers of
the Council of Europe, Council of Europe Publishing, 17 November, 2010, III, A, 1; Lansdown G., Every
Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the Rights of the Child General
Comment No.12, UNICEF, Save the Children UK, London, 2011, 3; Krappman L., The Weight of the
Child’s View (Article 12 of the Convention on the Rights of the Child), “International Journal of
Children’s Rights”, Vol. 18, Issue 4, 2010, 502.
792 n.w. da sxvebi saqarTvelos winaaRmdeg, ganacxadi #71776/12, strasburgi, 2
Tebervali, 2016, para. 84.
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nebismier etapze, dawyebuli gamoZiebiT, dasrulebuli sasjelis
aRsrulebiT.793 bavSvis mosmenis uflebis realizebis pirveli,
mosamzadebeli nabiji arasrulwlovnis informirebaa da
gulisxmobs bavSvisTvis informaciis miwodebas sakuTari azris
piradad an warmomadgenlis meSveobiT gamoxatvis uflebisa da,
Sesabamisad, misaReb gadawyvetilebaze gavlenis moxdenis
SesaZleblobis, agreTve gasavleli proceduris, monawileTa
vinaobisa da maTi funqciebis Sesaxeb.794

amrigad, qmediTi monawileoba ganxilul unda iqnes, rogorc
gadawyvetilebis miRebis procesSi aqtiuri CarTuloba.795

Sesabamisad, ar SeiZleba Semoifarglos mxolod bavSvis mosmeniT,
rac pasiur CarTulobas gulisxmobs, aramed mniSvnelovania
arasrulwlovnisaTvis misaReb gadawyvetilebaze gavlenis
moxdenisa da cvlilebis ganxorcielebis SesaZleblobis micema.796

aRsaniSnavia, rom arasrulwlovanTa marTlmsajulebaSi bavSvis
uflebaTa konvenciis me-12 muxliT garantirebuli uflebis
praqtikul realizebas uzrunvelyofs saqmis zepiri mosmeniT
ganxilva, rac `samarTliani sasamarTlos uflebis
umniSvnelovanesi uflebrivi komponentia“.797 am mxriv
arasrulwlovanTa marTlmsajulebis kodeqsma progresuli
midgoma ganaviTara da gansxvavebiT sisxlis samarTlis saproceso
kodeqsisagan, daadgina arasrulwlovnis dauswreblad saqmis
sasamarTloSi ganxilvis dauSvebloba.798 agreTve pirveli
instanciis msgavsad, saapelacio sasamarTloSic gansazRvra saqmis
zepiri mosmeniT ganxilvis valdebuleba yovelgvari gamonaklisis
gareSe.799 problema ikveTeba adgilobrivi sabWos SemTxvevaSi,
vinaidan sabWos aqvs SesaZlebloba, Suamdgomlobis
dakmayofilebaze uaris Tqmisa da pirobiT vadamde gaTavisuflebis
Sesaxeb gadawyvetileba miiRos zepiri mosmenis gareSe.800 zepiri

793 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 44.
794 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 126.
795 Thomas N., Towards a Theory of Children’s Participation, “International Journal of Children’s
Rights”, Vol. 15, Issue 2, 2007,199.
796 Sinclair R., Participation in Practice: Making it Meaningful, Effective and Sustainable, “Children and
Society”, Vol. 18, No. 2, 2004, 111.
797 „saqarTvelos moqalaqe giorgi ugulava saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos plenumis
gadawyvetileba, saqme #3/2/574, 23 maisi, 2014, II-60; „saqarTvelos moqalaqe ilia
Wanturaia saqarTvelos parlamentis winaaRmdeg“, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #2/2/558, 27 Tebervali, 2014, II-5.
798 ix. amk-is 56-e muxlis me-2 nawili.
799 ix. amk-is 55-e muxlis me-2 nawili; sssk-is 295-e muxlis me-7 nawili.
800 ix. saqarTvelos kanoni `patimrobis kodeqsi“, 42-e muxlis me-3 nawili;
`saqarTvelos iusticiis saministros sistemaSi Semavali saxelmwifo
saqveuwyebo dawesebulebis - specialuri penitenciuri samsaxuris adgilobrivi
sabWoebis mier sasjelis moxdisagan pirobiT vadamde gaTavisuflebis sakiTxis
ganxilvisa da gadawyvetilebis miRebis wesis damtkicebis Sesaxeb“ saqarTvelos
iusticiis ministris 2018 wlis 7 agvistos #320 brZanebiT damtkicebuli
`saqarTvelos iusticiis saministros sistemaSi Semavali saxelmwifo
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mosmenis gareSe saqmis ganxilvis SesaZlebloba ver uzrunvelyofs
saxelmwifos mier arasrulwlovnis SexedulebebisaTvis saTanado
mniSvnelobis miniWebis konvenciuri valdebulebis Sesrulebas.
Sesabamisad, mizanSewonilia, `saqarTvelos iusticiis saministros
sistemaSi Semavali saxelmwifo saqveuwyebo dawesebulebis -
specialuri penitenciuri samsaxuris adgilobrivi sabWoebis mier
sasjelis moxdisagan pirobiT vadamde gaTavisuflebis sakiTxis
ganxilvisa da gadawyvetilebis miRebis wesSi“ saTanado
cvlilebis ganxorcieleba da adgilobrivi sabWos SemTxvevaSi
gadawyvetilebis mxolod zepiri mosmeniT miRebis valdebulebis
gansazRvra.

5.1.1.1 kavSiri saukeTeso interesebis prioritetulobis
principTan

saukeTeso interesebis prioritetulobis principi mWidrod
dakavSirebulia arasrulwlovnis mier sakuTari Sexedulebebis
gamoxatvis uflebasTan801, rac imaSi mdgomareobs, rom bavSvis
uflebaTa konvenciis me-3 muxliT gaTvaliswinebuli principi ver
ganxorcieldeba sworad, Tu ar dakmayofildeba me-12 muxlis
moTxovnebi.802 aRsaniSnavia, rom konvenciis me-3 muxli aris pasiuri
bunebis, maSin rodesac me-12 muxli dinamikuri xasiaTisaa da
aRWuravs arasrulwlovans sityvis uflebiT misaReb
gadawyvetilebasTan mimarTebiT,803 xolo me-3 muxli ar
ganapirobebs arasrulwlovnis aqtiur rols, aramed gansazRvravs
zrdasrulTa pasuxismgeblobas arasrulwlovnis saukeTeso
interesebis gansazRvrisa da dacvis TvalsazrisisT804 anu gaaCnia
ufro metad paternalisturi buneba.805 miuxedavad amisa,
dauSvebelia bavSvis mier sakuTari mosazrebebis gamoxatvis
ugulebelyofa im safuZvliT, rom gadawyvetilebis mimRebi pirebi
floben informacias, Tu ra aris arasrulwlovnisaTvis

saqveuwyebo dawesebulebis - specialuri penitenciuri samsaxuris adgilobrivi
sabWoebis mier sasjelis moxdisagan pirobiT vadamde gaTavisuflebis sakiTxis
ganxilvisa da gadawyvetilebis miRebis wesis“ me-7 muxlis me-4 puqnti.
801 Lücker-Babel M. F., The Right of the Child to Express Views and to Be Heard: An Attempt to
Interpret Article 12 of the UN Convention on the Rights of the Child, “The International Journal of
Children's Rights”, Vol. 3, Issue 3-4, 1995, 393.
802 Friðriksdóttir H., Relational Representation: The Empowerment of Children in Justice Systems, in:
Child-Friendly Justice: A Quarter of a Century of the UN Convention on the Rights of the Child, Said
Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto (Eds.), Brill Nijhoff, Leiden, Boston, 2015,
59; Krappman L., The Weight of the Child’s View (Article 12 of the Convention on the Rights of the
Child), “International Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 504.
803 Lücker-Babel M. F., The Right of the Child to Express Views and to Be Heard: An Attempt to
Interpret Article 12 of the UN Convention on the Rights of the Child, “The International Journal of
Children's Rights”, Vol. 3, Issue 3-4, 1995, 393-394; Beijer A., Liefaard T., A Bermuda Triangle?
Balancing Protection, Participation and Proof in Criminal Proceedings Affecting Child Victims and
Witnesses, “Utrecht Law Review”, Vol. 7, Issue 3, 2011, 76.
804 Cipriani D., Children’s Rights and the Minimum Age of Criminal Responsibility: A Global
Perspective, David Nelken (Ed.), Ashgate Publishing Company, 2009, 27.
805 Archard D., Skivenes M., Balancing a Child’s Best Interests and a Child’s Views, “The International
Journal of Children s Rights”, Martinus Nijhoff Publishers, Vol.17, Issue 1, 2009, 2.
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saukeTeso.806 marTalia, saboloo gadawyvetilebas Rebulobs
Sesabamisi piri, magram  Sedegze gavlena unda iqonios
arasrulwlovnis mosazrebebma. konvenciis me-12 muxli
arasrulwlovnebs aniWebs ra sakuTari mosazrebebis gamoxatvis
SesaZleblobas, amavdroulad, awesebs gadawyvetilebis mimReb
pirTa valdebulebas, Tu rogor unda gansazRvron da
ganaxorcielon arasrulwlovnis saukeTeso interesebi.807

SesaZloa gadawyvetilebis mimRebi pirisa da arasrulwlovnis
Sexedulebebi saukeTeso interesebis gansazRvrasTan dakavSirebiT
ar daemTxves erTmaneTs, ra drosac warmoiqmneba konfliqti am or
fundamentur uflebas Soris, rasac amwvavebs is garemoeba, rom
orive am princips Tanabari iuridiuli Zala gaaCnia da
SeuZlebelia romelime maTganis ugulebelyofa.808 gamosavali
samarTliani balansis dacvasa809 da erTmaneTis azris
gaTvaliswinebis mzadyofnaSi mdgomareobs.810 aRniSnulis
sapirispirod, bavSvis uflebaTa komitetis ganmartebiT, konvenciis
me-3 da me-12 muxlebs urTierTSemavsebeli funqcia gaaCniaT.
SeuZlebelia me-3 muxlis sworad gamoyeneba, Tu ar
dakmayofildeba me-12 muxlis moTxovnebi. Tavis mxriv, me-3 muxli
xels uwyobs ra bavSvebis rolis ganmtkicebas maT cxovrebaze
mniSvnelovani gavlenis mqone gadawyvetilebebis miRebis procesSi,
aZlierebs me-12 muxlis funqcionirebas.811 konvenciis es ori muxli
warmoadgens qvakuTxeds bavSvis efeqtiani monawileobis
TvalsazrisiT.812 maT urTierTdakavSirebul xasiaTze isic
mianiSnebs, rom Tavdapirvelad, konvenciis proeqtze muSaobis
procesSi, bavSvis ufleba, yofiliyo mosmenili aisaxa konvenciis
me-3 muxlis me-2 paragrafSi. Tumca, Semdgom uaryofil iqna msgavsi
midgoma da arasrulwlovnis mier mosazrebebis gamoxatvis
uflebas ufro logikuri adgili ganesazRvra me-12 muxlis
saxiT.813

amrigad, arasrulwlovnis uflebas, iyos mosmenili,
saukeTeso interesebis prioritetulobis principTan mimarTebiT
ormagi funqcia gaaCnia. kerZod, erTi mxriv, igi warmoadgens
meTodologias saukeTeso interesebis Sesafaseblad da

806 Lundy L., “Voice” is not Enough: Conceptualising Article 12 of the United Nations Convention on the
Rights of the Child, „British Educational Research Journal”, Vol. 33, No. 6, 2007, 938.
807 Cipriani D., Children’s Rights and the Minimum Age of Criminal Responsibility: A Global
Perspective, David Nelken (Ed.), Ashgate Publishing Company, 2009, 27.
808 Archard D., Skivenes M., Balancing a Child’s Best Interests and a Child’s Views, “The International
Journal of Children s Rights”, Martinus Nijhoff Publishers, Vol.17, Issue 1, 2009, 2,4.
809 Lücker-Babel M. F., The Right of the Child to Express Views and to Be Heard: An Attempt to
Interpret Article 12 of the UN Convention on the Rights of the Child, “The International Journal of
Children's Rights”, Vol. 3, Issue 3-4, 1995, 394.
810 Bosisio R., Children’s Right to Be Heard: What Children Think, “The International Journal of
Children's Rights”, Vol. 20, Issue 1, 2012, 143.
811 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Para. 74.
812 Sund L.G., Vackermo M., The Interest Theory, Children’s Rights and Social Authorities, “The
International Journal of Children's Rights”, Vol. 23, Issue 4, 2015, 757.
813 Hodgkin R., Newell P., Implementation Handbook for the Convention on the Rights of the Child, 3rd

Edition, United Nations Children’s Fund, Geneva, 2007, 155.
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gansasazRvrad, xolo, meore mxriv, ganixileba, rogorc mizani,
radgan arasrulwlovnis mier Sexedulebebis gamoxatvis
uzrunvelyofa yovelTvis miiCneva arasrulwlovnis saukeTeso
interesad.814

5.1.1.2 marTlmsajulebis procesSi monawileoba, rogorc
arasrulwlovnis saukeTeso interesi

5.1.1.2.1 arasrulwlovnis personaluri ganviTarebis
uzrunvelyofa

arasrulwlovnis Sexedulebebis gamoxatvis realizeba da
misi mosazrebebisaTvis saTanado mniSvnelobis miniWeba arsebiTad
uwyobs xels bavSvis personalur ganviTarebas, rac, Tavis mxriv,
warmoadgens mis saukeTeso interess. gadawyvetilebis miRebis
procesSi monawileoba xels uwyobs reabilitacias, aZlierebs
identobis SegrZnebas,815 aseve aviTarebs arasrulwlovnis
Rirsebisa da sakuTari Tavisadmi pativiscemis grZnobas, rac
gansakuTrebiT mniSvnelovania kanonTan konfliqtSi myofi
arasrulwlovnis SemTxvevaSi, raTa Tavi ar igrZnos gariyulad,
stigmatizebulad da amasTan, Camouyalibdes procesis sxva
monawileTa mimarT Tanasworuflebianobis gancda. garda amisa,
monawileoba xels uwyobs Tavdajerebulobis amaRlebas,
kognituri da socialuri unarebis ganviTarebasa da sxvebisadmi,
saerTo Rirebulebebisadmi pativiscemis grZnobis amaRlebas.816 rac
ufro metad arian arasrulwlovnebi CarTuli marTlmsajulebis
ganxorcielebis procesSi, miT ufro meti wvlilis Setana
SeuZliaT gadawyvetilebis miRebaSi da miT ufro metia dadebiTi
gavlena maT ganviTarebaze.817 is faqti, rom arasrulwlovnebi
sargebels Rebuloben maT cxovrebaze arsebiTi gavlenis mqone
gadawyvetilebebis miRebaSi monawileobiT, literaturaSi
cnobilia e.w. `aRmWurveli“ monawileobis saxeliT.818

filosofiuri perspeqtiviT, mosmenis ufleba aviTarebs

814 Op De Beeck H., Herbots K., Lembrechts S., Willems N., Children’s Best Interests Between Theory
and Practice: A Discussion of Commonly Encountered Tensions and Possible Solutions Based on
International Best Interests Practicies and Policy Strategies Since 2004, Study of Children’s Rights
Knowledge Centre by the Division for Youth of the Flemish Government, 2014, IV, 3.1. 22.
815 Awan N. S., Balancing a Child’s Right to Be Heard with Protective Measures Undertaken in “The Best
Interests of the Child”: Does the International Criminal Court Get it Right?, “Children's Legal Rights
Journal”, Vol. 35, Issue 6, 2015, 104.
816 Kränzl-Nagl R., Zartler U., Children’s Participation in School and Community - European
Perspectives, in: A Handbook of Children and Young People’s Participation: Perspectives from Theory
and Practice, Barry Percy-Smith, Nigel Thomas (Eds.), Publisher Routledge, London, New-York, 2010,
171-172; Kirby P., Bryson S., Measuring the Magic? Evaluating and Researching Young People’s
Participation in Public Decision Making, Published by Carnegie Young People Initiative, London, 2002,
5; Sinclair R., Participation in Practice: Making it Meaningful, Effective and Sustainable, “Children and
Society”, Vol. 18, No. 2, 2004, 108.
817 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No.12, UNICEF, Save the Children UK, London, 2011, 5.
818 Warshak R. A., Payoffs and Pitfalls of Listening to Children, “Family Relations”, Vol. 52, No. 4, 2003,
374.
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koncefcias imis Sesaxeb, rom piri aris ara procesis obieqti,
aramed subieqti.819

5.1.1.2.2 ukeTesi gadawyvetilebisa da Sedegebis miRebis
uzrunvelyofa

informirebuli, efeqtiani da saukeTeso interesebze
morgebuli gadawyvetilebebis misaRebad saTanado pirebi
yovelTvis ar floben sakmaris informacias arasrulwlovnis
Sesaxeb. piri, romlis saqmec ganixileba, rogorc wesi, flobs
mniSvnelovan informacias da misi mosazrebebi SeiZleba iyos
saintereso da gavlenis momxdeni sasamarTlos
gadawyvetilebaze.820 swored arasrulwlovnebs gaaCniaT unikaluri
codna TavianT cxovrebasa Tu saWiroebebTan dakavSirebiT, im
ideebTan da xedvebTan erTad, romlebic piradi gamocdilebidan
gamomdinareobs. Sesabamisad, garda sxva dadebiTi efeqtebisa,
monawileoba emsaxureba gadawyvetilebis mimRebi piris
informirebas arasrulwlovnis saWiroebebis, Sexedulebebis,
grZnobebisa da miswrafebebis Sesaxeb, rac literaturaSi e.w.
`cnobierebis asamaRlebeli“ monawileobis saxeliTaa cnobili da
gulisxmobs arasrulwlovnis mosazrebebis gavlenas misi
saukeTeso interesis gansazRvraze da, Sesabamisad, misaReb
gadawyvetilebaze.821 amrigad, monawileoba xels uwyobs ufro
zusti, relevanturi da kargad informirebuli gadawyvetilebebis
miRebas,822 aumjobesebs gadawyvetilebis miRebis xarisxs,823 rac
SeuZlebelia ewinaaRmdegebodes arasrulwlovnis saukeTeso
interess.

5.1.1.2.3 arasrulwlovnis daculobis uzrunvelyofa
arasrulwlovanze zrunva, misi dacva da usafrTxoeba

warmoadgens erT-erT mniSvnelovan mxedvelobaSi misaReb elements
saukeTeso interesebis Sefasebis procesSi, ra drosac
gansakuTrebuli mniSvneloba arasrulwlovnis mosazrebebs unda
mieniWos, radgan swored arasrulwlovnis mier Sexedulebebis
gamoxatva da maTi seriozulad aRqma warmoadgens mZlavr iaraRs
iseT situaciebTan gamklavebis TvalsazrisiT, rogoricaa

819 treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, Targmani
gogelia v., lomTaTiZe e., qarcivaZe e., ivaniSvili T., narindoSvili m., red.
varZelaSvili k., fafiaSvili l., narindoSvili m., mWedliZe n., melaZe g.,
Tbilisi, 2009, 112-113.
820 iqve, 112.
821 Warshak R. A., Payoffs and Pitfalls of Listening to Children, “Family Relations”, Vol. 52, No. 4, 2003,
374.
822 Sinclair R., Participation in Practice: Making it Meaningful, Effective and Sustainable, “Children and
Society”, Vol. 18, No. 2, 2004, 108.
823 treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, Targmani
gogelia v., lomTaTiZe e., qarcivaZe e., ivaniSvili T., narindoSvili m., red.
varZelaSvili k., fafiaSvili l., narindoSvili m., mWedliZe n., melaZe g.,
Tbilisi, 2009, 112.
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Zaladoba, Seuracxyofa, muqara, usamarTloba Tu diskriminacia.824

aRniSnuli kanonTan konfliqtSi myofi arasrulwlovnebisaTvis
mniSvnelovania, rogorc maTi saukeTeso interesebis gansazRvris,
ise sisxlis samarTalwarmoebis procesSi maTi uflebebis
darRvevis faqtebis gamovlenis TvalsazrisiT. arasrulwlovnis
mosazrebebis gamoxatvisaTvis xelis Sewyoba warmoadgens
uflebaTa darRvevis rogorc arsebuli, ise SesaZlo faqtebis
gamoaaSkaravebis saSualebas. rogorc wesi, aseTi informaciis
wyarod swored arasrulwlovnebi ganixilebian825 da procesSi
aqtiuri monawileobiT xels uwyoben daculobis uzrunvelyobas,
rogorc maTi saukeTeso interesebis erT-erT gamovlinebas.

5.1.1.2.4 arasrulwlovnis pasuxismgeblobis amaRleba
marTlmsajulebis procesSi kanonTan konfliqtSi myofi

arasrulwlovnis aqtiuri CarTuloba mniSvnelovan datvirTvas
iZens arasrulwlovanSi pasuxismgeblobis grZnobis amaRlebis
TvalsazrisiT, rac pirdapir kavSirSia mis resocializacia-
rebilitaciasTan da kanonmorCil moqalaqed CamoyalibebasTan.
kerZod, procesSi qmediTi monawileoba uzrunvelyofs ara marto
arasrulwlovnis mier sakuTari Sexedulebebis gamoxatvis, aramed
procesis monawileTa, maT Soris, dazaralebulis mosazrebebisa
da sawinaaRmdego argumentebis mosmenis SesaZleblobis
realizebas. Tavis mxriv, aRniSnuli procesi xels uwyobs
arasrulwlovnis mier sakuTar danaSaulebriv qcevaze
dafiqrebas,826 Cadenili danaSaulebrivi qmedebiT gamowveuli
zianis, damdgari Sedegebis ukeT gaanalizebas, rac, bunebrivia,
uzrunvelyofs arasrulwlovanSi pasuxismgeblobis amaRlebasa da
sxvaTa uflebebis mimarT pativiscemis ganmtkicebas. Sedegad,
arasrulwlovans eufleba marTlmsajulebis sistemasTan
TanamSromlobis, kanonmorCili cxovrebis survili da daniSnuli
sasjelis mimarT mimReblobis gancda,827 rac mniSvnelovnad
aisaxeba saukeTeso interesebze dafuZnebuli gadawyvetilebis
aRsrulebis efeqtianobaze.

824 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No.12, UNICEF, Save the Children UK, London, 2011, 7.
825 iqve.
826 Manco E., Protecting the Child’s Right to Participate in Criminal Justice Proceedings, “Amsterdam
Law Forum”, Vol. 8, No. 1, 2016, 59.
827 Manco E., Protecting the Child’s Right to Participate in Criminal Justice Proceedings, “Amsterdam
Law Forum”, Vol. 8, No. 1, 2016, 59; Rap-Leurs S. E., The Participation of Juvenile Defendants in the
Youth Court: A Comparative Study of Juvenile Justice Procedures in Europe, Utrecht University, 2013,
12.
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5.1.1.3 arasrulwlovnis SexedulebebisaTvis saTanado
mniSvnelobis miniWebis sakiTxi saukeTeso interesebis Sefasebisa
da gansazRvris procesSi

arasrulwlovnis mosazrebebi warmoadgens mxedvelobaSi
misaReb erT-erT elements saukeTeso interesebis Sefasebisa da
gansazRvris procesSi, Tumca am elementis mniSvneloba, maT
Soris, sxva elementebTan mimarTebiT, damokidebulia
arasrulwlovnis asaksa da mowifulobaze.828 upirveles yovlisa,
unda Sefasdes arasrulwlovnis mier mosazrebebis Camoyalibebis
unari, ra drosac moqmedebs prezumfcia, rom bavSvs Seswevs azris
gamoxatvis SesaZlebloba da am mxriv, bavSvis uflebaTa konvencia
ar awesebs aranair asakobriv SezRudvas. amasTan, cnobs
Sexedulebebis nebismieri, maT Soris, araverbaluri formiT
gamoxatvis SesaZleblobas.829 sakuTari Sexedulebebis
Camoyalibebis unaris mqone arasrulwlovanSi moiazreba yvela
bavSvi, romelmac miaRwia sisxlissamarTlebrivi pasuxismgeblobis
asaks.830 im SemTxvevaSi, Tu arasrulwlovans ar gaaCnia amgvari
unari, es niSnavs, rom mas ar aqvs procesSi qmediTi monawileobis
miRebis SesaZlebloba. aseT dros, logikuri Sedegi aris is, rom
arasrulwlovani saerTod ar daeqvemdebaros
sisxlissamarTlebriv procedurebs.831 pasuxismgeblobis
dakisrebis SesaZlbeloba gulisxmobs efeqtiani monawileobis
unaris qonasac.832

mas Semdeg, rac dadgindeba, rom arasrulwlovans gaaCnia
mosazrebebis Camoyalibebis unari, gadawyvetilebis mimRebi piri
valdebulia, saTanado mniSvneloba mianiWos mis Sexedulebebs
asakisa da mowifulobis gaTvaliswinebiT. swored es ori
kumulaciuri elementi gansazRvravs arasrulwlovnis
mosazrebebis gavlenas misi saukeTeso interesebis gansazRvris
procesze. bavSvis uflebaTa komitetis ganmartebiT,
arasrulwlovnis gagebisa da aRqmis unarebi ar ukavSirdeba
mxolod mis biologiur asaks, aramed gaiTvaliswineba iseTi
faqtorebi, rogoricaa informaciis qona, gamocdileba, garemo,
socialuri, kulturuli konteqsti da sxv.833 rac Seexeba
mowifulobas, igi gulisxmobs konkretuli sakiTxis Sedegebis

828 ix. bavSvis uflebaTa konvencia, mux. 12 (1).
829 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Paras. 20-21.
830 Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Art 13 (5),
Commentary, 71.
831 Cipriani D., Children’s Rights and the Minimum Age of Criminal Responsibility: A Global
Perspective, David Nelken (Ed.), Ashgate Publishing Company, 2009, 28; Justice in Matters Involving
Children in Conflict with the Law, Model Law on Juvenile Justice and Related Commentary, United
Nations Office on Drugs and Crime, New York, 2013, Art. 45, Commentary, 98.
832 Rap S., A Children’s Rights Perspective on the Participation of Juvenile Defendants in the Youth
Court, “International Journal of Children’s Rights”, Vol. 24, Issue 1, 2016, 96; Liefaard T., Child-
Friendly Justice: Protection and Participation of Children in the Justice System, “Temple Law Review”,
Vol. 88, No. 4, 2016, 917-918.
833 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Para. 29.
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gagebisa da Sefasebis, aseve Sexedulebebis damoukideblad da
dasabuTebulad gamoxatvis unars834 anu bavSvis socialur,
kognitur da emociur simwifes.835 mowifulobis cneba aerTianebs
arasrulwlovnisTvis damaxasiaTebel Semdeg garemoebebs:
relevanturi informaciis gagebisa da gadacemis unari,
damoukideblad fiqrisa da gadawyvetilebis miRebis unari,
potenciuri sargeblis, riskisa da zianis Sefasebis SesaZlebloba,
gadawyvetilebis misaRebad saWiro Rirebulebebis qona.836 amasTan,
rac ufro didi gavlena aqvs misaRebi gadawyvetilebis Sedegebs
arasrulwlovnis cxovrebaze, miT ufro mniSvnelovania
mowifulobis donis saTanadod Sefaseba.837 swored zemoaRniSnuli
faqtorebi ganapirobebs arasrulwlovnis Sexedulebebis
mniSvnelobasa da, Sesabamisad, maTi gaTvaliswinebis dones
saukeTeso interesebis Sefasebisa da gansazRvris procesSi.

5.1.1.4 gadawyvetilebis miRebisa Tu gadawyvetilebaze gavlenis
moxdenis ufleba?

mniSvnelovania, Sefaseba mieces arasrulwlovnis mier
sakuTari Sexedulebebis gamoxatvis uflebis datvirTvas misaReb
gadawyvetilebasTan mimarTebiT. kerZod, gulisxmobs Tu ara
ufleba pasuxismgeblobas? mniSvnelovania xazgasmiT aRiniSnos,
rom arasrulwlovnis ufleba, iyos mosmenili, gulisxmobs misi
mosazrebebis seriozulad gaTvaliswinebas asakisa da
mowifulobis donis Sesabamisad da saTanado gavlenis qonas
misaReb gadawyvetilebaze. miuxedavad amisa, saboloo
pasuxismgebloba mxolod gadawyvetilebis mimReb pirs ekisreba.838

yvela saSualebiT Tavidan unda iqnes acilebuli bavSvisaTvis
STabeWdilebis Seqmna, TiTqos is aris gadawyvetilebis mimRebi
piri.839 zog SemTxvevaSi, SesaZloa arasrulwlovnis saukeTeso
interesi swored misi azris gauTvalisiwnebloba iyos.840 rodesac
gadawyvetilebis mimRebi piri eyrdnoba arasrulwlovnis

834 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Para. 30; Hodgkin
R., Newell P., Implementation Handbook for the Convention on the Rights of the Child, 3rd Edition,
United Nations Children’s Fund, Geneva, 2007, 155; Op De Beeck H., Herbots K., Lembrechts S.,
Willems N., Children’s Best Interests Between Theory and Practice: A Discussion of Commonly
Encountered Tensions and Possible Solutions Based on International Best Interests Practicies and Policy
Strategies Since 2004, Study of Children’s Rights Knowledge Centre by the Division for Youth of the
Flemish Government, 2014, V.
835 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 76.
836 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No.12, UNICEF, Save the Children UK, London, 2011, 56.
837 iqve, 23.
838 Krappman L., The Weight of the Child’s View (Article 12 of the Convention on the Rights of the
Child), “International Journal of Children’s Rights”, Vol. 18, Issue 4, 2010, 508.
839 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 127.
840 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 58.
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Sexedulebebs da miiCnevs sarwmunod gadawyvetilebis misaRebad,
swored am momentidan ixsneba arasrulwlovnis pasuxismgeblobac.
arasasurveli Sedegis dadgoma mianiSnebs imas, rom
gadawyvetilebis mimRebma pirma saTanadad ver gansazRvra
mxedvelobaSi misaRebi elementebi an/da araswori mniSvneloba
mianiWa maT. arasrulwlovans saukeTeso interesis gansazRvris
konteqstSi gaaCnia zogadad sityvis ufleba da ara saboloo
sityvis ufleba.841 Sesabamisad, ar arsebobs molodini im
potenciuri zianis Sesaxeb, rac arasrulwlovans SeiZleba miadges
gadawyvetilebis miRebis procesSi CarTulobis tvirTis
dakisrebiT,842 vinaidan procesSi aqtiuri CarTuloba ar
gulisxmobs arasrulwlovnis pasuxismgeblobas damdgar
SedegebTan mimarTebiT.

5.1.1.5 marTlmsajulebis procesis warmarTvis valdebuleba
arasrulwlovnis gagebisa da aRqmis unarebis Sesabamisad

marTlmsajulebis procesis arasrulwlovnis gagebisa da
aRqmis unarebis Sesabamisad warmarTvas gansakuTrebuli
datvirTva gaaCnia bavSvis qmediTi monawileobis
uzrunvelsayofad, rac, rogorc ukve aRiniSna, umniSvnelovanesi
garantiaa saukeTeso interesebis gansazRvrisa da gadawyvetilebis
miRebis procesis saTanadod warmarTvis TvalsazrisiT. cxadia,
garemo romelic ar Seesabameba arasrulwlovnis individualuri
aRqmis unarebs ver uzrunvelyofs saukeTeso interesebis
gansazRvrisa da Sesabamisi gadawyvetilebis miRebis procesSi mis
CarTulobas. amk-is me-10 muxlis me-4 nawilis Tanaxmad,
`arasrulwlovanTa marTlmsajulebis procesSi arasrulwlovnis
monawileobiT ganxorcielebuli qmedeba unda Seesabamebodes misi
aRqmisa da gagebis unarebs“. aRniSnul sakiTxTan dakavSirebiT
yuradReba gamaxvilebulia aseve araerT saerTaSorisi aqtSi.843

aRsaniSnavia, rom evrosasamarTlos gansakuTrebuli wvlili
miuZRvis procesis arasrulwlovnis gagebisa da aRqmis unarebis
Sesabamisad warmarTvis sakiTxis saTanadod ganmartebis
TvalsazrisiT marTlmsajulebis procesSi bavSvis efeqtian
monawileobaze msjelobis konteqstSi. sasamarTlos ganmartebiT,
`bavSvs, romelsac danaSaulis Cadena edeba bralad, unda moepyran
imgvarad, rogorc es Seefereba mis asaks, simwifis dones,
inteleqtualur da emociur unarebs, raTa mieces SesaZlebloba,
gaigos da monawileoba miiRos sisxlissamarTlebriv

841 Archard D., Children, Adults, Best Interests and Rights, “Medical Law International”, Vol. 13, issue 1,
2013, 64.
842 Piper Ch., Assumptions About Children’s Best Interests, “Journal of Social Welfare and Family Law”,
Vol. 22, Issue 3, 2000, 267.
843 ix. United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”), Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 14.2; General
Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the Child, Fifty-first
Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Paras. 34, 42; Guidelines of the
Committee of Ministers of the Council of Europe on Child-Friendly Justice, Adopted by the Committee
of Ministers of the Council of Europe, Council of Europe Publishing, 17 November, 2010, Paras. 54-63.
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procedurebSi“.844 arasrulwlovnis samarTalwarmoebis procesSi
efeqtiani monawileobis TvalsazrisiT, precedentuli
gadawyvetilebaa t.-sa da v.-is saqme gaerTianebuli samefos
winaaRmdeg. rogorc ukve aRiniSna, saqme exeba or aTi wlis
arasrulwlovans, romlebmac gaitaces da sasikvdilod scemes ori
wlis jeims bulgeri. arasrulwlovani braldebulebis saqmis
ganxilva warimarTa mefis sasamarTloSi sajarod, mosamarTlisa
da Tormeti nafici msajulis winaSe, mediis, erovnuli Tu
saerTaSoriso sazogadoebis maRali dainteresebis fonze. sami
kviris Semdeg braldebulTa mimarT gamotanil iqna
gamamtyunebeli ganaCeni. orive braldebulma mimarTa
evrosasamarTlos swored im mizeziT, rom saqmis ganxilvisas
Seqmnili araxelsayreli pirobebis gamo, ver SeZles Tvali
edevnebinaT samarTalwarmoebisaTvis da mieRoT gadawyvetilebebi
TavianTi saukeTeso interesebidan gamomdinare. Sesabamisad, ar
miecaT saqmis ganxilvaSi efeqtiani monawileobis SesaZlebloba.845

sasamarTlos ganmartebiT, mZime danaSaulis CadenaSi braldebuli
bavSvebis saqmeebi, romelic sazogadoebisa da mediis interesis
sagans warmoadgens, unda gairCes ise, rom maqsimalurad Semcirdes
daSinebisa da sulieri tanjvis faqtori.846 sasamarTlom TerTmeti
wlis arasrulwlovanTaTvis gaugebrad da SiSis momgvrelad
miiCnia saqmis ganxilvisas gamoyenebuli formaloba da ritualebi.
aseve daZabuli atmosferos gamo, ganmcxadeblebs arc
advokatebTan jerovani komunikaciis saSualeba gaaCndaT.847

gamomdinare iqedan, rom procedura ar Seesabameboda
arasrulwlovanTa gagebisa da aRqmis unarebs, maT ver SeZles
procesSi efeqtiani monawileobis miReba da Sedegad, dadginda
evrokonvenciis me-6 muxlis darRveva. Tumca, am saqmeSi sainteresoa
mosamarTle bakas gansxvavebuli mosazreba, romelmac miiCnia, rom
me-6 muxlis darRvevas adgili ar hqonia, radgan mZime
danaSaulTan dakavSirebuli nebismieri sasamarTlo procesi, misi
warmarTvis formis miuxedavad, TiTqmis gardauvlad iwvevs
braldebulSi SeSfoTebas, SiSsa da stress, ramac SeiZleba
srulad an nawilobriv SezRudos piris SesaZlebloba, aqtiurad
miiRos monawileoba sisxlis samarTlis procesSi.848 aRniSnuli
mosazreba yuradsaRebia, Tumca ver amarTlebs pasuxismgebel

844 Case of V. v. the United Kingdom, Application No. 24888/94, Strasbourg, 16 December, 1999, Para.
86; Case of T. v. the United Kingdom, Application No. 24724/94, Strasbourg, 16 December, 1999, Para.
84; Case of Martin v. Estonia, Application No. 35985/09, Strasbourg, 30 May, 2013, Para. 92; Case of
Panovits v. Cyprus, Application No. 4268/04, Strasbourg, 11 December, 2008, Para. 67.
845 Case of T. v. the United Kingdom, Application No. 24724/94, Strasbourg, 16 December, 1999, Paras.
9, 14, 17; Case of V. v. the United Kingdom, Application No. 24888/94, Strasbourg, 16 December, 1999,
Paras. 9, 15.
846 Case of T. v. the United Kingdom, Application No. 24724/94, Strasbourg, 16 December, 1999, Para.
85; Case of V. v. the United Kingdom, Application No. 24888/94, Strasbourg, 16 December, 1999, Para.
87.
847 Case of T. v. the United Kingdom, Application No. 24724/94, Strasbourg, 16 December, 1999, Paras.
86, 88; Case of V. v. the United Kingdom, Application No. 24888/94, Strasbourg, 16 December, 1999,
Paras. 88, 90.
848 Case of T. v. the United Kingdom, Application No. 24724/94, Strasbourg, 16 December, 1999, Partly
Dissenting Opinion of Judge Baka.
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pirTa mier procesis arasrulwlovnis gagebisa da aRqmis unarebis
Sesabamisad warmarTvis valdebulebis Seusruleblobas.

zemoaRniSnuli gadawyvetilebisagan gansxvavebiT, saqmeSi „s.q.
gaerTianebuli samefos winaaRmdeg“, romelic exeboda 11 wlis
arasrulwlovnis braldebas yaCaRobisaTvis, evrosasamarTlom,
miuxedavad sajaro samarTalwarmoebisa, ar gaiziara mosazreba
arasrulwlovnisaTvis daZabuli da mtrulad ganwyobili garemos
arsebobis Sesaxeb, rac ganapiroba procesis araformalurma
xasiaTma. kerZod, iuristebi ar atarebdnen parikebsa da mantiebs,
momCivani, nacvlad braldebulis skamisa, ijda socialuri muSakis
gverdiT, ganxilva mxolod erTi dRis ganmavlobaSi
mimdinareobda, sasamarTlo xSirad acxadebda Sesvenebas, amasTan,
arc sazogadoebisa da mediis gansakuTrebuli daintereseba
ikveTeboda.849 miuxedavad imisa, rom garemo Seesabameboda
arasrulwlovnis gagebisa da aRqmis unarebs, sasamarTlom mainc
daadgina, rom momCivans ar SeeZlo saqmis ganxilvaSi efeqtianad
monawileobis miReba, SezRuduli inteleqtualuri
SesaZleblobebis gamo. kerZod, socialuri muSakis mcdelobis
miuxedavad, momCivani ver acnobierebda sakuTar mdgomareobas,
mosalodnel patimrobas, nafic msajulTa rols da maTze kargi
STabeWdilebis moxdenis mniSvnelobas. aseT viTarebaSi,
procedurebis saWiroebisamebr adaptirebis mizniT,
evrosasamarTlom aucileblad miiCnia saqmis ganxilva
specializebul sasamarTloSi.850 gasaTvaliswinebelia, rom
procesis arasrulwlovnis gagebisa da aRqmis unarebis
Sesabamisad warmarTva ar gulisxmobs rom arasrulwlovans
esmodes an Seswevdes unari, gaigos kanonis yvela aspeqti Tu
mtkicebulebis yvela detali, aramed mas kargad unda hqondes
gaazrebuli ras emsaxureba sasamarTlo procesi, ra safrxis
winaSe dgas igi da ra saxis sasjeli SeiZleba daekisros, xolo
sasamarTloze ganxilul sakiTxTa saerTo azris gageba SeiZleba
SeZlos Tarjimnis, advokatis, socialuri muSakisa Tu megobris
daxmarebiT.851 msgavsi midgoma gvxvdeba saqmeSi `stenfordi
gaerTianebuli samefos winaaRmdeg“ sadac miuxedavad
ganmcxadeblis pretenziisa, rom ver moismina mowmis Cveneba,
radgan misTvis gankuTvnili adgili Seminuli iyo, sasamarTlom
ar daadgina me-6 muxlis darRveva, radgan ganmcxadeblis advokats
aranairi sirTule ar hqonda samarTalwarmoebisaTvis Tvalyuris
midevnebis TvalsazrisiT da klientisagan miTiTebebis miRebac
SeeZlo.852

849 Case of S.C. v. the United Kingdom, Application No. 60958/00, Strasbourg, 15 June, 2004, Paras. 15,
30.
850 Case of S.C. v. the United Kingdom, Application No. 60958/00, Strasbourg, 15 June, 2004, Paras. 32-
35.
851 Case of S.C. v. the United Kingdom, Application No. 60958/00, Strasbourg, 15 June, 2004, Para. 29;
Case of Timergaliyev v. Russia, Application No. 40631/02, Strasbourg, 14 Octomber, 2008, Para. 51.
852 Case of Stanford v. The United Kingdom, Application No. 16757/90, Strasbourg, 23 February, 1994,
Para. 30.
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amrigad, zemoaRniSnulis gaTvaliswinebiT, procesis
arasrulwlovnis gagebisa da aRqmis unaris Sesabamisad warmarTva
gulisxmobs sisxlissamarTlebrivi procedurebis
arasrulwlovanTaTvis adaptirebas, bavSvisadmi keTilganwyobili
araformaluri garemos Seqmnas, misi inteleqtualuri
SesaZlebelobebis gaTvaliswinebas, samarTalwarmoebis
mimdinareobisa da misi Sedegebis zogadi gaazrebis SesaZleblobis
Seqmnas. swored es yovelive uzrunvelyofs arasrulwlovnis mier
sakuTari Sexedulebebis saTanadod gamoxatvas, rasac
mniSvnelovani gavlena aqvs misi saukeTeso interesebis
gansazRvrisa da gadawyvetilebis miRebis procesSi. Sesabamisad,
saWiroa, yovel konkretul SemTxvevaSi, Sefasdes gadawyvetilebis
miRebis procesi, ganxiluli erTianad, ramdenad aZlevda pirs
sakuTari interesebis dacvis SesaZleblobas.853 aRsaniSnavia, rom
saqarTvelos saerTo sasamarTloebSi dRes arsebuli garemo ver
akmayofilebs zemoaRniSnul standartebs. mxolod ramdenime
sasamarTlos (saqarTvelos uzenaesi sasamarTlo, rusTavis
saqalaqo sasamarTlo) Senoba aris aRWurvili kanonTan
konfliqtSi myofi bavSvisaTvis adaptirebuli garemos Sesabamisi
sasamarTlo darbaziT. gasaTvaliswinebelia, rom Tbilisis
saqalaqo sasamarTlos axali administraciuli Senobis
mSeneblobisaTvis SemuSavebuli pirveladi koncefcia
iTvaliswinebs aRniSnul sasamarTloSi bavSvze morgebuli
garemos Seqmnis uzrunvelsayofad Sesabamis standartebs.854

dReisaTvis raionul (saqalaqo) da saapelacio sasamarTloebSi
kanonTan konfliqtSi myof pirTa saqmeebis ganxilva iseTive
formalur, oficialur garemoSi mimdinareobs, rogorc
srulwlovan braldebulTa SemTxvevaSi. saerTaSoriso
standartebTan Sesabamisobis uzrunvelsayofad, mniSvnelovania
saxelmwifos mxridan saTanado nabijebis gadadgma. kerZod,
mizanSewonilia, yvela raionul Tu saapelacio sasamarTloSi
moewyos bavSvisaTvis adaptirebuli sasamarTlo darbazi.
gasaTvaliswinebelia, rom saqarTvelos kanoni “bavSvis uflebaTa
kodeqsi“ saerTo sasamarTloebis sistemis yvela doneze bavSvze
morgebuli marTlmsajulebis ganxorcielebisaTvis aucilebeli
infrastruqturis Seqmnis xelmZRvanelobis valdebulebas
iusticiis umaRles sabWos akisrebs.855

853 Case of W. v. the United Kingdom, Application No. 9749/82, Strasbourg, 8 July, 1987, Para. 64; Case
of Elsholz v. Germany, Application No. 25735/94, 13 July, 2000, Para. 52; Case of Sahin v. Germany,
Application No. 30943/96, Strasbourg, 8 July, 2003, Para. 68; Case of Fernandez Martinez v. Spain,
Application No. 30943/96, Strasbourg, 12 June, 2014, Para. 147.
854 ix. `sasamarTlo sistemis 2017-2021 wlebis strategiis 2017-2018 wlebis
samoqmedo gegmis progresis angariSi“, iusticiis umaRlesi sabWo, Tbilisi, 2018,
129, <http://hcoj.gov.ge/files/progresis%20angarishi_14.11.pdf>, [10.05.2019].
855 ix. saqarTvelos kanoni `bavSvis uflebaTa kodeqsi“, 95-e muxlis me-2 nawilis
„g“ qvepunqti,  99-e muxlis me-7 nawili.
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5.1.2 warmomadgenloba
bavSvTa samarTali ZiriTadad efuZneba arasrulwlovnis

interesebis dasacavad saTanado piris mier warmomadgenlobis
ganxorcielebis princips,856 rac ganixileba arasrulwlovnis
monawileobis arapirdapir formad.857 aRsaniSnavia, rom bavSvis
uflebaTa komiteti gansakuTrebul mniSvnelobas aniWebs
arasrulwlovnis warmomadgenlis monawileobas saukeTeso
interesebis Sefasebisa da gansazRvris procesSi.858

warmomadgenlobis cneba moicavs ara marto advokatis, aramed
kanonier da saproceso warmomadgenelTa CarTulobas.

5.1.2.1 kanonier da saproceso warmomadgenelTa roli
arasrulwlovnis saukeTeso interesebis Sefasebisa da
gansazRvris procesSi

amk-is me-3 muxlis me-11 nawili kanonier warmomadgenelSi
moiazrebs arasrulwlovnis axlo naTesavs (mSobeli, mSvilebeli,
Svili, mindobiT aRsazrdeli, papa, bebia, da, Zma, meuRle, maT
Soris, ganqorwinebuli),859 mxardamWers, meurvesa da mzrunvels.
amrigad, kanonmdebeli kanonier warmomadgenlebad gansazRvravs im
pirebs, romlebsac mWidro socialuri da emociuri kavSiri aqvT
arasrulwlovanTan. Sesabamisad, marTlmsajulebis procesSi maT
monawileobas gansakuTrebuli mniSvneloba gaaCnia
arasrulwlovnisaTvis emociuri da fsiqologiuri daxmarebis
gawevis TvalsazrisiT,860 rac arasrulwlovans aZlevs
SesaZleblobas, gaTavisufldes marTlmsajulebis procesSi
monawileobiT gamowveuli stresisa da SiSisagan da, Sesabamisad,
uzrunvelyofil iqnes misi efeqtiani monawileoba, maT Soris,
Sexedulebebis Tavisuflad gamoxatvis TvalsazrisiT. es
ukanaskneli ki, rogorc ukve aRiniSna, warmoadgens saukeTeso
interesebis saTanadod gansazRvris erT-erT mniSvnelovan
garantias. amrigad, arasrulwlovnisaTvis emociuri da
fsiqologiuri mxardaWeris aRmoCena SeiZleba SevafasoT, rogorc

856 Friðriksdóttir H., Relational Representation: The Empowerment of Children in Justice Systems, in:
Child-Friendly Justice: A Quarter of a Century of the UN Convention on the Rights of the Child, Said
Madmoudi, Pernila Leviner, Anna Kaldal, Katrin Lainpelto (Eds.), Brill Nijhoff, Leiden, Boston, 2015,
56.
857 Van Hooijdonk E., Children’s Best Interests: A Discussion of Commonly Encountered Tensions, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 43.
858 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 96.
859 ix. amk-is me-3 muxlis me-19 nawili.
860 General comment, No 10, “Children’s Rights in Juvenile Justice”, Committee on the Rights of the
Child, CRC/C/GC/10, 25 April, 2007, Para. 53; United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (“The Beijing Rules”), Adopted by General Assembly Resolution
40/33 of 29 November 1985, Rule 15 (Commentary); Justice in Matters Involving Children in Conflict
with the Law, Model Law on Juvenile Justice and Related Commentary, United Nations Office on Drugs
and Crime, New York, 2013, Art. 41, Commentary 96.
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kanonier warmomadgenelTa arapirdapiri gavlena arasrulwlovnis
saukeTeso interesebis saTanadod gansazRvris procesze.

garda zemoaRniSnulisa, mniSvnelovania kanonier
warmomadgenelTa roli saukeTeso interesebis gansazRvris
procesze pirdapiri gavlenis moxdenis TvalsazrisiT. kerZod,
mSoblebis an sxva Sesabamis pirTa monawileoba da maTTan
TanamSromloba SesaZloa sargeblis momtani iyos adekvaturi
gadawyvetilebis misaRebad,861 rac gamoixateba kanonier
warmomadgenelTa mosazrebebisaTvis saTanado mniSvnelobis
miniWebaSi. Tumca, sainteresoa, ramdenad SesaZlebelia saukeTeso
interesebis gansazRvrisas mSoblebis mosazrebebis mxedvelobaSi
miReba bavSvis uflebaTa konvenciis me-12 muxliT
gaTvaliswinebuli bavSvis SexedulebebisaTvis saTanado
mniSvnelobis miniWebis valdebulebis paralelurad. am
TvalsazrisiT, mniSvnelovania, yuradReba gamaxvildes konvenciis
me-5 muxlze, romelic mWidro kavSirSia me-12 muxlTan. me-5 muxli
yuradRebas amaxvilebs mSobelTa da sxva kanonier
warmomadgenelTa pasuxismgeblobaze, uflebebsa da movaleobebze,
bavSvis `ganviTarebadi unarebis“ Sesabamisad marTavdnen da
xelmZRvanelobdnen arasrulwlovans konvenciiT aRiarebuli
uflebebis ganxorcielebaSi. rogorc me-5, ise me-12 muxli
ukavSirdeba arasrulwlovnis pirovnebis ganviTarebas da orive
maTgani cvalebadi bunebisaa bavSvis ganviTarebis etapebis
Sesabamisad.862 `ganviTarebadi SesaZleblobebi“ ar gulisxmobs
bavSvis uflebebis uaryofas misi moumwifeblobidan gamomdinare,
aramed arasrulwlovnis mier sakuTari uflebebis damoukideblad
ganxorcieleba SeiZleba daeqvemdebaros SezRudvebs da moeqces
sxvaTa, kerZod, mSoblebis pasuxismgeblobis qveS.863 me-5 muxliT
gaTvaliswinebuli mSobelTa pasuxismgebloba me-12 muxlis
konteqstSi niSnavs, rom arasrulwlovnis Sexedulebebi ar aris
ufro didi mniSvnelobis, vidre misi mSoblebis, kanonieri
warmomadgenlebis, magram maTi roli damokidebulia
arasrulwlovnis ganviTarebaze. aRniSnuli niSnavs, rom
arasrulwlovnebs miniWebuli aqvT damoukideblad moqmedebis
SesaZlebloba da maTi unarebis ganviTarebis Sesabamisad,
klebulobs mSobelTa roli, xolo arasrulwlovnis mosazrebebs
eniWeba meti mniSvneloba, maSin rodesac SedarebiT mcirewlovani
bavSvebis SemTxvevaSi, saWiroa mSoblebis mosazrebebisaTvis
saTanado mniSvnelobis miniWeba.864

861 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 15 (Commentary).
862 Lücker-Babel M. F., The Right of the Child to Express Views and to Be Heard: An Attempt to
Interpret Article 12 of the UN Convention on the Rights of the Child, “The International Journal of
Children's Rights”, Vol. 3, Issue 3-4, 1995, 397.
863 Beijer A., Liefaard T., A Bermuda Triangle? Balancing Protection, Participation and Proof in Criminal
Proceedings Affecting Child Victims and Witnesses, “Utrecht Law Review”, Vol. 7, Issue 3, 2011, 74.
864 Rap-Leurs S. E., The Participation of Juvenile Defendants in the Youth Court: A Comparative Study
of Juvenile Justice Procedures in Europe, Utrecht University, 2013, 59.
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me-5 muxliT gaTvaliswinebuli `ganviTarebadi unarebis“ cneba
uzrunvelyofs balansis dacvas, erTi mxriv, bavSvis, rogorc
uflebebis ganxorcielebis TvalsazrisiT aqtiur subieqtad
aRiarebasa da meore mxriv, misi moumwifeblobis gaTvaliswinebiT,
Sesabamisi daculobiT uzrunvelyofas Soris.865 Sesabamisad,
swored aRniSnuli muxli uzrunvelyofs arasrulwlovnis
saukeTeso interesebis gansazRvrisas bavSvisa da mSoblis
dapirispirebuli Sexedulebebis dabalansebas.866

zemoaRniSnuli msjelobidan gamomdinare, kanonier
warmomadgenelTa roli arasrulwlovnis saukeTeso interesebis
gansazRvrisa da saTanado gadawyvetilebis miRebis procesSi
mniSvnelovania maSin, rodesac arasrulwlovani jer kidev ar aris
saTanadod ganviTarebuli. miuxedavad amisa, kanonier
warmomadgenelTa marTlmsajulebis procesSi monawileoba ar
warmoadgens SeuzRudav uflebas, rac ganpirobebulia
arasrulwlovnis saukeTeso interesebis daculobis
uzrunvelyofiTa da sxva obieqturi garemoebebiT, ra drosac
nacvlad kanonieri warmomadgenlisa, procesSi erTveba saproceso
warmomadgeneli. aRniSnuli gaTvaliswinebulia rogorc
saerTaSoriso aqtebiT, ise saqarTvelos arasrulwlovanTa
marTlmsajulebis kodeqsiT.867 amk-is me-3 muxlis me-12 nawili
saproceso warmomadgenelSi moiazrebs meurveobisa da
mzrunvelobis organos TanamSromels an sxva sando pirs.
aRsaniSnavia, rom procesSi kanonier warmomadgenelTa
CarTulobiT, kanonmdebelma uzrunvelyo, arasrulwlovans
hyoloda ndobiT aRWurvili gverdiT mdgomi piri, raTa ar
ganecada fsiqologiuri da emociuri Soki. am funqciis Sesruleba
ki mxolod iseT adamians SeuZlia, vinc arasrulwlovans kargad
icnobs.868 bunebrivia, meurveobisa da mzrunvelobis organos
TanamSromeli, romelsac aranairi socialuri da emociuri
kavSiri ar gaaCnia arasrulwlovanTan, ver SeZlebs aRniSnuli
funqciis Sesrulebas da, amavdroulad, misi roli

865 Lansdown G., The Evolving Capacities of the Child, United Nations Children’s Fund, UNICEF,
Florence, 2005, Executive Summary, ix.
866 Doek J. E., The Eighteenth Birthday of the Convention of Rights of the Child: Achievements and
Challenges, “University of Michigan Journal of Law Reform”, Vol. 41, Issue 1, 2007, 62-63.
867 ix. bavSvis uflebaTa konvencia, muxli 40, me-2 punqti (b, iii); amk-is 29-e muxlis
me-3 nawili, 50-e muxlis pirveli nawili; United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (“The Beijing Rules”), Adopted by General Assembly Resolution
40/33 of 29 November 1985, Rule 15.2; General Comment, No. 10, “Children’s Rights in Juvenile
Justice”, Committee on the Rights of the Child, CRC/C/GC/10, 25 April, 2007, Para. 53; Justice in
Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and Related
Commentary, United Nations Office on Drugs and Crime, New York, 2013, Arts. 23(2), 41(1); Directive
(EU) 2016/800 of the European Parliament and of the Council, On Procedural Safeguards for Children
Who Are Suspects or Accused Persons in Criminal Proceedings, 11 May, 2016, Art. 15 (2); Guidelines of
the Committee of Ministers of the Council of Europe on Child-Friendly Justice, Adopted by the
Committee of Ministers of the Council of Europe, Council of Europe Publishing, 17 November, 2010, IV
(39).
868SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 75.
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arasrulwlovnis saukeTeso interesebis gansazRvris
TvalsazrisiT ver iqneba efeqtiani. kanonieri warmomadgenlis
Secvla saproceso warmomadgenlis institutiT mxolod
saproceso miznebiTaa ganpirobebuli da ara arasrulwlovnis
saukeTeso interesiT.869 Sesabamisad, mniSvnelovania procesSi
kanonier warmomadgenelTa CarTulobis maqsimalurad xelSewyoba,
miT ufro, rom kodeqsiT kanonier warmomadgenelTa wre sakmaod
gafarToebulia.  amitom, gamoZiebis mwarmoebelma organom yvela
Rone unda ixmaros, raTa uzrunvelyofil iqnes swored
arasrulwlovnis kanonieri warmomadgenlis da ara sxva pirebis
procesSi CarTuloba.870 am TvalsazrisiT, mniSvnelovania,
yuradReba gamaxvildes amk-is 50-e muxlis pirveli nawilis `a“
qvepunqtze, romlis Tanaxmad, saproceso warmomadgeneli SeiZleba
dainiSnos, Tu `procesSi kanonieri warmomadgenlis monawileoba
arasrulwlovnis samarTaldamcav organoSi miyvanidan 1 saaTis
ganmavlobaSi SeuZlebelia“. gasaziarebelia iuridiul
literaturaSi gamoTqmuli kritika aRniSnuli drois
aragonivrulobasTan dakavSirebiT, ris gamoc SeiZleba mSobelma
ver SeZlos samarTaldamcav organoSi gamocxadeba da ziani
miadges bavSvis saukeTeso interess.871 gasaTvaliswinebelia, rom
„kanonTan konfliqtSi myof arasrulwlovanTa marTlmsajulebis
Sesaxeb“ modaluri kanoni procesSi kanonieri warmomadgenlis
monawileobis SezRudvas iTvaliswinebs bavSvis samarTaldamcav
organoSi miyvanidan erTi saaTis ganmavlobaSi masTan
dakavSirebis da ara am drois ganmavlobaSi misi monawileobis
SeuZleblobis SemTxvevaSi. amasTan, yuradRebas amaxvilebs
gamocxadebisaTvis sakmarisi drois gansazRvris aucileblobaze.872

Sesabamisad, mizanSewonilia, amk-is 50-e muxlis pirveli nawilis
„a“ qvepunqtSi cvlilebis ganxorcieleba da procesSi
monawileobis mizniT, kanonieri warmomadgenlisaTvis
samarTaldamcav organoSi gamocxadebisaTvis sakmarisi drois
gansazRvra an amave normaSi sityvebis „monawileobis
SeuZleblobis“ Canacvleba „dakavSirebis SeuZleblobiT“.

869 SalikaSvili m., SeniSvnebi arasrulwlovanTa marTlmsajulebis kodeqsTan
dakavSirebiT, „kriminologiis Jurnali“, #1, 2016, 76.
870gabaraevi i., advokatis TvaliT danaxuli arasrulwlovanTa
marTlmsajulebis kodeqsi, „sisxlis samarTlis aqtualuri sakiTxebi“, #1, 2017,
122.
871SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 76; SalikaSvili m., SeniSvnebi arasrulwlovanTa
marTlmsajulebis kodeqsTan dakavSirebiT, „kriminologiis Jurnali“, #1, 2016,
79.
872 Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Art. 23 (2,a),
Commentary, 85.
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5.1.2.2 advokati, rogorc arasrulwlovnis saukeTeso
interesebis dacvis garanti

kanonTan konfliqtSi myof arasrulwlovans misi asakisa da
moumwifeblobis gaTvaliswinebiT, ar Seswevs unari srulad
gaacnobieros sisxlis samarTlis saqmis yvela samarTlebrivi
detali da imoqmedos misi saukeTeso interesebis Sesabamisad.
swored amitomac mniSvnelovania advokatis CarTuloba, rac
samarTliani sasamarTlos uflebis ara absolutur, magram
fundamentur Semadgenel nawilsa873 da saukeTeso interesebis
dacvis myar garantias warmoadgens. amasTan, Tanabrad vrceldeba
rogorc sasamarTloSi saqmis ganxilvis, ise mis winare etapebze.874

marTalia, bavSvis saukeTeso interesisaTvis upiratesobis miniWeba
procesis mwarmoebeli piris pirdapiri valdebulebaa, Tumca es ar
gamoricxavs sapirispiro Sedegis dadgomis SesaZleblobas da
gadawyvetilebis mimReb pirTa TviTnebobas. Sesabamisad,
arasrulwlovnis advokati warmoadgens realur garants
saukeTeso interesebis dacvis TvalsazrisiT procesis nebismier
etapze. gansakuTrebiT es exeba gamoZiebis etaps, ra drosac
arasrulwlovnis saukeTeso interesebis uzrunvelyofa metwilad
mindobilia braldebis mxarisaTvis da naklebia kontroli
sasamarTlos mxridan. Sesabamisad, arsebobs gaumarTlebeli
Carevisa da TviTnebobis riskebi, ra drosac advokati asrulebs
e.w. `makontrolebel fuqncias“ saxelmwifos mier procesis
samarTlianad warmarTvaze, rac `samarTlebrivi wesrigis dacvis
Teoriidan“ gamomdinareobs.875 advokatis e.w. `makontrolebeli
funqcia“ did mniSvnelobas iZens sasamarTloSi saqmis ganxilvis
etapzec, radgan swored am dros xdeba arasrulwlovnis mimarT
saboloo gadawyvetilebis miReba, rac dakavSirebulia misi
saukeTeso interesebis maqsimaluri sizustiTa da sifrTxiliT
gansazRvrasTan. aseT dros upirobod mniSvnelovania damcvelis
roli rogorc gadawyvetilebis miRebis procesSi mosamarTlis
xelSewyobis, ise arasrulwlovnis saTanado informirebulobisa
da, Sesabamisad, misi efeqtiani CarTulobis uzrunvelsayofad.
amasTan, samarTlebrivi daxmarebis nakleboba iwvevs efeqtiani
monawileobis miRebis SeuZleblobas da miiCneva samarTliani
sasamarTlos uflebis darRvevad.876

mniSvnelovania, Sefaseba mieces, ramdenad Seswevs advokats
arasrulwlovnis nebisagan damoukideblad moqmedebis unari, Tu
es Seesabameba mis saukeTeso interess. sssk-is 44-e muxlis pirveli
nawilis Tanaxmad, advokats ar aqvs ufleba imoqmedos
braldebulis miTiTebis sawinaaRmdegod, aseve ar aqvs

873 Case of Poitrimol v. France, Application No. 14032/88, Strasbourg, 23 November, 1993, Para. 34;
Case of Demebukov v. Bulgaria, Application No. 68020/01, Strasbourg, 28 February, 2008, Para. 50.
874 Case of Imbrioscia v. Switzerland, Application No. 13972/88, Strasbourg, 24 November, 1993, Para.
36; Case of Salduz v. Turkey, Application No. 36391/02, Strasbourg, 27 November, 2008, Para. 50; Case
of Panovits v. Cyprus, Application No. 4268/04, Strasbourg, 11 December, 2008, Para. 66.
875 TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, red.
giorgaZe g., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 136.
876 Case of Güveç v. Turkey, Application No. 70337/01, Strasbourg, 20 January 2009, Para. 132.
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braldebulis nebis sawinaaRmdegod saCivris Setanisa da masze
uaris Tqmis ufleba braldebisa da sasjelis nawilSi. Tavis
mxriv, amk-is me-10 muxlis me-2 nawili advokats aniWebs
arasrulwlovnis nebisagan damoukideblad saCivris Setanis an
masze uaris Tqmis uflebas, Tu es Seesabameba arasrulwlovnis
saukeTeso interesebs, Tumca mxolod kanonieri warmomadgenlis
werilobiTi TanxmobiT. amrigad, advokats arc am SemTxvevaSi
eniWeba sruli damoukidebloba arasrulwlovnis saukeTeso
interesebis Sesabamisad moqmedebisaTvis. msgavsi midgoma
Seesabameba e.w. `mxaris interesebis warmomadgenlis Teorias“,
romlis Tanaxmad, vinaidan braldebuli Tavad wyvets, daicvas Tu
ara misi interesebi advokatma, damcvelis amocanad miiCneva
braldebulisaTvis kanoniT miniWebuli uflebamosilebis
ganxorcielebaSi daxmareba da misi moqmedebis farglebi
SezRudulia braldebulis miTiTebebiT.877 aRsaniSnavia, rom
msgavsi midgoma ver iqneba gamarTlebuli arasrulwlovanTa
marTlmsajulebaSi, sadac 18 wlamde piris mimarT moqmedebs
savaldebulo dacva da arc kanonTan konfliqtSi myofi
arasrulwlovnisa da arc misi kanonieri warmomadgenlis nebaze
ar aris damokidebuli daicvas Tu ara advokatma arasrulwlovnis
interesebi. amasTan, gasaziarebelia iuridiul literaturaSi
gamoTqmuli mosazreba dacvis strategiis mxolod braldebulze
mindobis dauSveblobis Sesaxeb, braldebulis
sisxlissamarTlebrivi devnis aparatTan urTierTobisa da saqmis
sasamarTloSi ganxilvis jerovani gamocdilebis arqonis gamo,878

miT ufro, Tu braldebuli arasrulwlovania. analogiuri
msjeloba miemarTeba mis kanonier warmomadgenelsac.
gasaTvalisinebelia is garemoeba, rom arasrulwlovanTa
marTlmsajulebis kodeqsis amoqmedebamde, sssk-is 44-e muxlis
pirveli nawili advokats aniWebda uflebas arasrulwlovnis
nebis sawinaaRmdegod Seetana saCivari an uari eTqva masze, Tundac
braldebisa da sasjelis niwilSi da arc kanonieri
warmomadgenlis Tanxmoba esaWiroeboda. iuridiul literaturaSi
gamoTqmuli mosazrebis Tanaxmad, sssk-is 44-e muxlis pirveli
nawilis Sinaarsi, rom damcvels ufleba ar aqvs imoqmedos
braldebulis miTiTebis sawinaaRmdegod, ar SeiZleba gagebul
iqnes sityva sityviT. sisxlis samarTlis kanonmdeblobidan
gamomdinare, damcvels ufleba ar aqvs imoqmedos braldebulis
interesebis sazianod, magram mas ufleba aqvs imoqmedos
braldebulis miTiTebebis sawinaaRmdegod, mxolod da mxolod
misi interesebis sasargeblod.879

zemoaRniSnuli msjelobis gaTvaliswinebiT, mniSvnelovania,
advokats, arasrulwlovnisa da misi kanonieri warmomadgenlis

877 TumaniSvili g., sisxlis samarTlis procesi, zogadi nawilis mimoxilva, red.
giorgaZe g., gamomc. `iuristebis samyaro“, Tbilisi, 2014, 137.
878 iqve.
879 laliaSvili T., advokatis mier profesiuli funqciis Sesruleba, dacvis
strategia da braldebulis piradi miTiTebebi, wignSi: guram naWyebia – 75,
saiubileo krebuli, red. Todua n., gamomc. `meridiani“, Tbilisi, 2016, 107.
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miTiTebisagan damoukideblad, mieniWos moqmedebis Tavisufleba,
maT Soris, saCivris Setanisa da masze uaris Tqmis TvalsazrisiT,
Tu es Seesabameba arasrulwlovnis saukeTeso interess, miT ufro,
im garemoebis gaTvaliswinebiT, rom arasrulwlovnis saukeTeso
interesebis upiratesad gaTvaliswineba Tavad advokatis
valdebulebacaa. Sesabamisad, mizanSewonilia, amk-is me-10 muxlis
me-2 nawilSi cvlilebis ganxorcielebis meSveobiT, aRdges
arasrulwlovanTa marTlmsajulebis kodeqsis amoqmedebamde sssk-
is 44-e muxlSi arsebuli regulacia da advokats mieniWos
arasrulwlovnisa da misi kanonieri warmomadgenlis nebisagan
damoukideblad saCivris Setanisa da masze uaris Tqmis ufleba,
maT Soris, braldebisa da sasjelis nawilSi, Tu es Seesabameba
arasrulwlovnis saukeTeso interess.

5.2 sxva saproceso garantiebi

5.2.1 marTlmsajulebis procesis gaWianurebis dauSvebloba
arasrulwlovnis saukeTeso interesebis daculobis

TvalsazrisiT erT-erT umniSvnelovanes garantiad procesis
gaWianurebis Tavidan acileba ganixileba,880 rac warmoadgens
saxelmwifos upirobo valdebulebas da ar aris damokidebuli
resursebis arsebobaze.881 aRniSnuli, garda imisa, rom swrafi
marTlmsajuleba samarTliani sasamarTlos uflebrivi
komponentia,882 ganpirobebulia droSi gaxangrZlivebuli
samarTalwarmoebis uaryofiTi gavleniT arasrulwlovnis
saukeTeso interesebze, rac ramdenime mimarTulebiT SeiZleba
iqnes ganxiluli. pirveli, Cadenil danaSaulze swrafi reagirebis
problema, rac asustebs miRebuli gadawyvetilebis efeqtianobas,
ukargavs pozitiur, pedagogiur gavlenas, amZafrebs
arasrulwlovnis stigmatizacias,883 mniSvnelovan gavlenas axdens
arasrulwlovnis keTildReobasa da ganaTlebaze884 da

880 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 93; Guidelines of the Committee of
Ministers of the Council of Europe on Child-Friendly Justice, Adopted by the Committee of Ministers of
the Council of Europe, Council of Europe Publishing, 17 November, 2010, IV, Para. 50.
881 Van Bueren G., A Commentary on the United Nations Convention on the Rights of the Child, Article
40 (Child Criminal Justice), André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva
Berghmans, Mieke Verheyde (Eds.), Martinus Nijhoff Publishers, Leiden, Boston, 2006, 19.
882„saqarTvelos moqalaqe giorgi ugulava saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme
#3/2/574, 23 maisi, 2014, II-69.
883 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 51.
884 Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice and
Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Art. 38,
Commentary, 95; Recommendation No. R (87) 20, of The Committee of Ministers to Member States on
Social Reactions to Juvenile Delinquency, Adopted by the Committee of Ministers on 17 September 1987
at the 410th Meeting of the Ministers' Deputiers, Para. 4.
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uaryofiTad aisaxeba mozardis fsiqikaze.885 amasTan, procesis
gaWianurebisas klebulobs Sefardebuli sasjelis efeqtianoba.886

kerZod, drois msvlelobasTan erTad, arasrulwlovans uZneldeba
procesisa da gadawyvetilebis dakavSireba Cadenil danaSaulTan
rogorc inteleqtualur, ise fsiqologiur doneze,887 rac,
sabolood, gamoiwvevs sasjelis mimarT protestis gancdas da
uaryofiTad imoqmedebs saukeTeso interesebze dafuZnebuli
gadawyvetilebis aRsrulebis TvalsazrisiT. rac ufro naklebi
droa gasuli danaSaulis Cadenidan dasjamde, miT ufro Zlieri
da xangrZlivia adamianis gonebaSi ori ideis - danaSaulis da
sasjelis kavSiri.888 danaSaulze reagirebas maSin aqvs Sedegi,
rodesac Cadenil qmedebas ar aqvs dakarguli Tavisi mniSvneloba
drois gasvlis TvalsazrisiT.889 meore, xangrZlivi droiT
molodinis reJimSi, gaurkvevlobaSi yofnis, sisxlissamarTlebriv
sistemasTan urTierTobiT gamowveuli stresis problema, rac
uaryofiTad aisaxeba arasrulwlovnis fsiqikaze, miT ufro, rom
arasrulwlovnebs, zrdasrulebTan SedarebiT, drois msvlelobis
gansxvavebuli aRqma gaaCniaT.890 da bolos, mxedvelobaSia misaRebi
procesis gaWianurebiT gamowveuli is saziano Sedegebi, rac
arasrulwlovanTa ganviTarebadobidan gamomdinareobs891 da iwvevs
misi saWiroebebisa da interesebis cvalebadobas. Sesabamisad,
gadawyvetilebis drouli miReba, uzrunvelyofs konkretuli
momentisaTvis arsebuli interesebis gaTvaliswinebasa da
saWiroebebze reagirebas, samomavlo interesebis mxedvelobaSi
miRebis paralelurad.

swored zemoaRniSnul garemoebaTa gamo, bavSvis uflebaTa
komiteti iZleva arasrulwlovanTa saqmeebisaTvis prioritetis
miniWebis rekomendacias892 da miuTiTebs srulwlovnebTan
SedarebiT bevrad SemWidrovebuli vadebis arsebobis
aucileblobaze, Tumca aRniSnuli ar SeiZleba ganxorcieldes

885SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 85.
886 iqve, 84.
887 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 20.1.
888 cqitiSvili T., sasjelis proporciuloba, wignSi: sisxlis samarTlis
kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, avtorTa
koleqtivi, red. Todua n., gamomc. „meridiani“, Tbilisi, 2016, 641.
889 iqve.
890 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 93; Guidelines of the Committee of
Ministers of the Council of Europe on Child-Friendly Justice, Adopted by the Committee of Ministers of
the Council of Europe, Council of Europe Publishing, 17 November, 2010, Explanatory Memorandum,
Para. 118.
891 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 93.
892 iqve, Para. 93.
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arasrulwlovnis uflebebisa da samarTlebrivi garantiebis
SezRudvis xarjze,893 risTvisac aucilebelia am or Rirebulebas
Soris samarTliani balansis dacva. winaaRmdeg SemTxvevaSi,
samarTliani sasamarTlos ufleba riskis qveS dgeba.894

zemoaRniSnuli standartebis gaTvaliswinebiT,
arasrulwlovanTa marTlmsajulebis kodeqsma, arasrulwlovnis
uflebebisa da garantiebis mxedvelobaSi miRebis paralelurad,
sisxlis samarTlisa da sisxlis samarTlis saproceso
kodeqsebTan SedarebiT TiTqmis gaanaxevra samarTalwarmoebis
vadebi, rogorc gamoZiebis, ise sasamarTloSi saqmis ganxilvis
etapze. amasTan, kanonTan konfliqtSi myofi arasrulwlovnis
saqmis ganxilvas mieniWa prioriteti.895 Tumca, aRsaniSnavia, rom
amgvarma midgomam gavlena ver iqonia pirveli instanciisa da
sakasacio sasamarTlos mier saboloo gadawyvetilebis miRebis
vadebze. kerZod, vinaidan arasrulwlovanTa marTlmsajulebis
kodeqsi ar adgens gansxvavebul vadas, arasrulwlovanTa
SemTxvevaSi moqmedebs sssk-is 185-e muxlis me-6 nawilis is
danawesi, romlis mixedviTac, pirveli instanciis sasamarTlos
mosamarTles ganaCeni gamoaqvs winasasamarTlo sxdomis
mosamarTlis mier saqmis arsebiTi ganxilvisaTvis gadacemis
Sesaxeb gadawyvetilebis miRebidan  araugvianes 24 Tvisa. rac
Seexeba sakasacio sasamarTloSi saboloo gadawyvetilebis
miRebis vadas, amk-is 55-e muxlis me-3 nawilis Sesabamisad,
sasamarTlos Semajamebeli gadawyvetileba gamoaqvs saCivris
dasaSvebad cnobidan 3 Tvis vadaSi, xolo sssk-is 303-e muxlis me-8
nawili Semajamebeli gadawyvetilebis miRebis vadad gansazRvravs
araugvianes 6 Tves, Tumca sakasacio sasamarTloSi saqmisa da
saCivris Sesvlidan da ara saCivris dasaSvebad cnobidan. sakiTxi
mdgomareobs imaSi, rom arc arasrulwlovanTa marTlmsajulebis
kodeqsi da arc sisxlis samarTlis saproceso kodeqsi ar adgens
sakasacio sasamarTloSi saCivris dasaSvebad cnobis vadas.
Sesabamisad, arasrulwlovnis SemTxvevaSi, ganusazRvrelia 3-
Tviani vadis aTvlis sawyisi momenti, rac bundovans xdis saqmis
sasamarTloSi Sesvlidan Semajamebeli gadawyvetilebis miRebis
vadis sakiTxs. gasaTvaliswinebelia, rom aseT dros, amk-is me-2
muxlis me-3 nawilis Sesabamisad, gamoiyeneba sssk-iT dadgenili 6-
Tviani vada,896 rac niSnavs imas, rom Tundac sasamarTlom
daayovnos sakasacio saCivris dasaSvebad cnobis Sesaxeb ganCinebis
gamotana, Semajamebeli gadawyvetilebis miRebis vada ver

893 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 52.
894 Manco E., Protecting the Child’s Right to Participate in Criminal Justice Proceedings, “Amsterdam
Law Forum”, Vol.8, No.1, 2016, 64; Manco E., The United Nation Convention on the Rights of the
Child: Are Children “In Conflict with Law“ Really Protected? A Case Study of Republic of Albania's
Juvenile Justice System, PhD Thesis, University of Sheffield, 2013, 201-202.
895 ix. amk-is me-11 muxlis me-2 nawili.
896 ix. amk-is me-2 muxlis me-3 nawili: `arasrulwlovanTa marTlmsajulebis
procesSi gamoiyeneba saqarTvelos sxva normatiuli aqtebis debulebebic, Tu
isini ar ewinaaRmdegeba am kodeqss an/da arasrulwlovnisaTvis SeRavaTs
iTvaliswinebs“.
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gadaaWarbebs 6 Tves da ar gauaresdeba arasrulwlovnis
mdgomareoba, Tumca, amk-is zemoaRniSnuli danawesidan
gamomdinare, kanonTan konfliqtSi myofi piris mdgomareoba arc
gaumjobesebulia. Sesabamisad, SeiZleba iTqvas, rom
arasrulwlovanTa marTlmsajulebis kodeqsi realurad ar adgens
sakasacio sasamarTloSi arasrulwlovnis saqmeze Semajamebeli
gadawyvetilebis misaRebad sisxlis samarTlis saproceso
kodeqsisagan gansxvavebul vadas, rac ar Seesabameba
zemoaRniSnuli aqtebiT dadgenil standartebs da saWiroa
arsebuli sakanonmdeblo xarvezis gamosworeba. kerZod,
mizanSewonilia, amk-is 55-e muxlis me-3 nawilSi, nacvald saCivris
dasaSvebad cnobisa, yuradReba gamaxvildes saqmisa da saCivris
sasamarTloSi Sesvlis momentze. aseve mizanSewonilia,
arasrulwlovnis saqmis pirvel instanciaSi ganxilvis
SemTxvevaSic dadgindes SemWidrovebuli vada, imgvarad, rom
safrTxe ar Seeqmnas samarTliani sasamarTlos uflebis
realizebas.

5.2.2 marTlmsajulebis procesis mwarmoebeli pirebis
specializacia

saukeTeso interesebis Sefasebisa da gansazRvris procesis
sirTulisa da kompleqsurobis gaTvaliswinebiT, gansakuTrebuli
mniSvneloba eniWeba marTlmsajulebis procesis mwarmoebeli
pirebis specializacias. bavSvTa da mozardTa ganviTarebis
sakiTxebSi gamocdilebis mqone kvalificiur profesionalTa
arseboba swored TiToeuli arasrulwlovnisaTvis
damaxasiaTebeli Taviseburebebisa da saWiroebebis adekvaturad
Sefasebis,897 agreTve saukeTeso interesebis mxedvelobaSi miRebisa
da daculobis aucileblobiT aixsneba.898 amasTan, specializacia
xels uwyobs marTlmsajulebis sistemaSi momuSave pirebis
cnobierebisa da pativiscemis amaRlebas bavSvis uflebaTa
sferoSi arsebuli saerTaSoriso standartebisadmi, rac
warmoadgens karg magaliTs kanonTan konfliqtSi myofi
pirisaTvis, raTa ganimsWvalos adamianis uflebebisa da
Tavisuflebebisadmi pativiscemis grZnobiT.899 saukeTeso
interesebis Semfasebeli piris codna da sakomunikacio unar-
Cvevebi SesaZloa ufro metad mniSvnelovani iyos, vidre
Sefasebisas gamosayenebeli elementebi.900

897 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 94.
898 Handbook for Professionals and Policymakers on Justice in Matters Involving Child Victims and
Witnesses of Crime, United Nations Office on Drugs and Crime, New-York, 2009, 108.
899 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 13.
900 Van Hooijdonk E., Children’s Best Interests: A Discussion of Commonly Encountered Tensions, in:
The Best Interests of the Child – A Dialogue Between Theory and Practice, Milka Sormunen (Ed.),
Council of Europe, 2016, 41.



193

saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsis
amoqmedebamde, sisxlis samarTlis saproceso kodeqsi
iTvaliswinebda arasrulwlovnis mier Cadenili danaSaulis
saqmeze procesis ganmaxorcielebel mosamarTleTa, prokurorTa
da gamomZiebelTa mier pedagogikasa da fsiqologiaSi specialuri
momzadebis gavlis valdebulebas.901 2008 wlis 1 ivlisamde amgvari
valdebuleba mxolod mosamarTleTa mimarT arsebobda.902

Sesabamisad, specializiacia saqarTvelos kanonmdeblobisaTvis
siaxles ar warmoadgens, Tumca arasrulwlovanTa
marTlmsajulebis kodeqsma ufro meti detalizeba SesZina
aRniSnul sakiTxs, daadgina ufro maRali standartebi, aseve
mniSvnelovnad gaafarTova ra specializebul pirTa wre, moicva
marTlmsajulebis procesis mwarmoebeli/monawile yvela piri.
gansakuTrebiT es exeba advokatTa specializacias, radgan
`kanonmdebelma advokatis Tavisufal profesiaze maRla
arasrulwlovnis WeSmariti interesi daayena“.903

bavSvis uflebaTa komiteti iZleva rekomendacias
arasrulwlovanTa sasamarTloebis, rogorc calke mdgomi
erTeulis an arsebuli raionuli sasamarTloebis erT-erTi
Semadgeneli nawilis saxiT Seqmnis Sesaxeb. Tumca, iTvaliswinebs
ra am mxriv saxelmwifoTa mzadyofnis SesaZlo ararsebobas,
minimalur moTxovnad specializebul mosamarTleTa daniSvnas
awesebs.904 TiTqmis analogiuri midgoma arsebobs samarTaldamcav
organoebTan, prokuraturasTan, iuridiuli daxmarebis an sxva
msgavs sistemebTan mimarTebiT.905 aRsaniSnavia, rom evrokavSiris
wevri qveynebidan 20 maTganSi arsebobs specializebuli
sasamarTlo. zog SemTxvevaSi calke erTeulis saxiT (belgia,
germania, saberZneTi, espaneTi, safrangeTi, xorvatia, irlandia,
italia, luqsemburgi, malta, poloneTi, portugalia, rumineTi,
gaerTianebuli samefo (inglisi da uelsi, CrdiloeT irlandia),
xolo zog saxelmwifoSi Cveulebrivi sasamarTlo adaptirebulia
bavSvebis saWiroebebisaTvis, maT Soris, specializebul
mosamarTleTa monawileobis TvalsazrisiT (Sotlandia, slovenia,
niderlandebi, dania, CexeTi, avstria).906 mniSvnelovania, aRiniSnos,

901 ix. sssk-is 319-e muxli (2016 wlis 1 ianvramde moqmedi redaqcia).
902 ix. 1998 wlis 20 Tebervlis sssk-is 654-e muxli (2008 wlis 1 ivlisamde
moqmedi redaqcia).
903 SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 180.
904 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 93.
905 ix. General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights
of the Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007,
Para. 92; Justice in Matters Involving Children in Conflict with the Law, Model Law on Juvenile Justice
and Related Commentary, United Nations Office on Drugs and Crime, New York, 2013, Arts. 6-8,
Commentary, 60-61; United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(“The Beijing Rules”), Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 12.1.
906 Summary of Contextual Overviews on Children’s Involvement in Criminal Judicial Proceedings in the
28 Member States of the European Union, European Union, European Commission – Directorate-General
for Justice, 2014, 8, 9 Table (3.2.).
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rom, marTalia, saqarTveloSi ar moqmedebs specializebuli
sasamarTlo, Tumca, am mxriv, myari samarTlebrivi safuZveli
Seqmna `saqarTvelos konstituciaSi cvlilebis Setanis Sesaxeb“
saqarTvelos 2017 wlis 13 oqtombris konstituciurma kanonma da
konstituciis 59-e muxlis me-3 punqtSi pirpdapir ganisazRvra
specializebul sasamarTloTa Seqmnis SesaZlebloba, gansxvavebiT
manamde moqmedi redaqciisagan.

specializaciis minimaluri moTxovna gulisxmobs treningebis
Catarebas iseT sakiTxebSi, rogoricaa bavSvis uflebaTa
konvenciis mniSvneloba da misi Sinaarsi, arasrulwlovanTa
danaSaulis socialuri da sxva mizezebi, maTi ganviTarebis
fsiqologiuri da sxva aspeqtebi, kanonTan konfliqtSi myof
bavSvebTan mimarT gamosayenebeli RonisZiebebi,907 antirasistuli,
multikulturuli, genderulad sensitiuri Temebi,908 sociologia,
fsiqologia, kriminologia,909 bavSvTa uflebebi, dakiTxvis teqnika,
bavSvisaTvis adaptirebul enaze komunikacia.910 garda Tematikis
kompleqsurobisa, mniSvnelovania  treningebis ara erTjeradad,
aramed sistematurad Catareba,911 vinaidan mxolod erTjeradma
gadamzadebam SeuZlebelia mniSvnelovani wvlili Seitanos
marTlmsajulebis procesis efeqtian warmarTvaSi.912 aRsaniSnavia,
rom arc iuticiis umaRlesi sabWos gadawyvetilebiT
damtkicebuli `arasrulwlovanTa marTlmsajulebaSi
mosamarTlis specializaciis standarti“,913 da arc saqarTvelos
mTavrobis dadgenilebiT damtkicebuli `arasrulwlovanTa
marTlmsajulebis procesis ganmaxorcielebeli da am procesSi
monawile pirebis specializaciis standarti“914 ar iTvaliswinebs
gangrZobadi treningebis Catarebis aucileblobas, rac
mniSvnelovani xarvezia marTlmsajulebis procesis mwarmoebel
pirTa specializaciis efeqtianobis TvalsazrisiT. swored amitom,

907 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 97.
908 Human Rights Council Resolution No. 10/2, “Human Rights in the Administration of Justice, in
Particular Juvenile Justice”, 24 March, 2009, Para. 6, General Assembly Resolution No. 67/166, “Human
Rights in the Administration of Justice”,  20 December, 2012, Para. 22.
909 United Nations Standard Minimum Rules for the Administration of Juvenile Justice (“The Beijing
Rules”),
Adopted by General Assembly Resolution 40/33 of 29 November 1985, Rule 22 (Commentary).
910 Directive (EU) 2016/800 of the European Parliament and of the Council, On procedural Safeguards for
Children Who Are Suspects or Accused Persons in Criminal Proceedings, 11 May, 2016, Art. 20 (1).
911 General Comment No. 10, “Children’s Rights in Juvenile Justice”, UN Committee on the Rights of the
Child, Forty-forth Session (15 January-2 February), CRC/C/C/GC/10, Geneva, 25 April, 2007, Para. 97.
912 SeyilaZe x., probaciis samsaxuris roli pirobiT vadamde gaTavisuflebul
gansakuTrebuli kategoriis msjavrdebulTa mimarT, „kriminologiis Jurnali“,
#1, 2016, 170.
913ix. saqarTvelos iusticiis umaRlesi sabWos gadawyvetileba
„arasrulwlovanTa marTlmsajulebaSi mosamarTlis specializaciis
standartis damtkicebis Sesaxeb“, #1/232, 2015,
<http://hcoj.gov.ge/files/pdf%20gadacyvetilebebi/gadawyvetilebebi%202015/232-2015%20001.pdf>,
[20.05.2019].
914 ix. saqarTvelos mTavrobis 2015 wlis 30 dekembris #668 dadgenileba
`arasrulwlovanTa marTlmsajulebis procesis ganmaxorcielebeli da
procesSi monawile pirebis specializaciis standartis damtkicebis Sesaxeb“.
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bavSvis uflebaTa komiteti saqarTvelosadmi Sedgenil daskvniT
mosazrebaSi yuradRebas amaxvilebs specializebul
profesionalTa gangrZobadi ganaTlebiT uzrunvelyofis
aucileblobaze.915 Sesabamisad, mizanSewonilia, arasrulwlovanTa
marTlmsajulebis kodeqsis me-16 muxlma gansazRvros
arasrulwlovanTa procesis ganmaxorcielebeli da procesis
monawile pirebis mier arasrulwlovanTan urTierTobis
meTodikasa da masTan dakavSirebul sxva sakiTxebSi specialuri
swavlebis araerTjeradad da gangrZobadad gavlis valdebuleba.
garda amisa, mniSvnelovania, specializebuli pirebi muSaobdnen
mxolod arasrulwlovanTa saqmeebze, raTa ukeT SeZlon
arasrulwlovanTa saqmeebis specifikurobis gageba, maTi
pirovnebisadmi empaTia da saukeTeso interesebis srulyofilad
gaTvaliswineba.916 am TvalsazrisiT, mniSvnelovania, rom
saqarTvelos iusticiis umaRlesi sabWos gadawyvetilebiT,
Tbilisis saqalaqo sasamarTloSi Seqmnilia viwro specializacia,
maT Soris, arasrulwlovanTa mier Cadenili danaSaulis
saqmeebze.917 Sesabamisad, am konkretuli viwro specializaciis
SemadgenlobaSi myofi mosamarTleebi ZiriTadad mxolod
arasrulwlovnis saqmeTa ganxilviT arian dakavebuli.
mizanSewonilia, iusticiis umaRlesi sabWos gadawyvetilebiT
msgavsi midgomis danergva yvela im sasamarTloSi, sadac
mosamarTleTa raodenoba amis SesaZleblobas iZleva.

garda zemoaRniSnulisa, mniSvnelovania, yuradReba
gamaxvildes adgilobrivi sabWos wevrTa specializaciis sakiTxze.
marTalia, arasrulwlovan msjavrdebulTa saqmeebis ganmxilveli
sabWos aranakleb erT wevrs damatebiT unda hqondes
arasrulwlovnebTan muSaobis saTanado gamocdileba an/da
specialuri momzadeba pedagogikasa da fsiqologiaSi,918 magram es
ar warmoadgens sakmaris pirobas arasrulwlovnis saukeTeso
interesebis saTanadod gansazRvrisa da Sesabamisi
gadawyvetilebis miRebis uzrunvelsayofad. kerZod, sabWo Sedgeba
xuTi wevrisagan. sabWos sxdoma uflebamosilia, Tu mas eswreba
sami wevri mainc, xolo gadawyvetileba miiReba damswre wevrTa

915 Concluding Observations on the Fourth Periodic Report of Georgia, Committee on the Rights of the
Child, CRC/C/GEO/CO/4, 9 March, 2017, Para. 43(a).
916SalikaSvili m., miqanaZe g., arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), meore gamocema, gamomc. `meridiani“, Tbilisi, fraiburgi,
strasburgi, 2016, 181.
917 ix. saqarTvelos iusticiis umaRlesi sabWos 2017 wlis 24 ivlisis #1/233
gadawyvetileba `Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
sagamoZiebo, winasasamarTlo sxdomisa da arsebiTi ganxilvis kolegiaSi
mosamarTleTa viwro specializaciis gansazRvris Sesaxeb“,
<http://hcoj.gov.ge/files/pdf%20gadacyvetilebebi/konsolidirebuli%20gadackvetilebebi/233-2017.pdf>,
[20.05.2019].
918 ix. saqarTvelos iusticiis ministris 2018 wlis 7 agvistos #320 brZanebiT
damtkicebuli `saqarTvelos iusticiis saministros sistemaSi Semavali
saxelmwifo saqveuwyebo dawesebulebis - specialuri penitenciuri samsaxuris
adgilobrivi sabWoebis mier sasjelis moxdisagan pirobiT vadamde
gaTavisuflebis sakiTxis ganxilvisa da gadawyvetilebis miRebis wesis“ me-4
muxlis me-9 puqnti.
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umravlesobiT.919 am mocemulobis gaTvaliswinebiT, sabWos mxolod
erTi wevris specializacias gaaCnia formaluri xasiaTi, radgan
igi ver iqneba gadawyvetilebamimRebunariani, miT ufro, rom
Sesabamisi kanonqvemdebare aqti sxdomis uflebamosilebis
gansazRvrisas ar iTvaliswinebs specializebuli piris daswrebis
aucileblobas. Sesabamisad, mniSvnelovania, specializaciis
moTxovnas akmayofilebdnen sabWos sxdomaze damswreTagan
gadawyvetilebis misaRebad saWiro raodenobis wevrebi, maT Soris,
Tavmjdomare.

5.2.3 faqtebis dadgena
bavSvis uflebaTa komiteti arasrulwlovnis saukeTeso

interesebis dacvis erT-erT garantiad ganixilavs faqtebis
dadgenas. aRniSnuli warmoadgens arasrulwlovnis saukeTeso
interesebis Sefasebisa da gansazRvris winmswreb etaps da
gulisxmobs saukeTeso interesebis SefasebisaTvis yvela saWiro
elementis gansazRvris mizniT, konkretuli saqmisaTvis
releventuri faqtebisa da informaciis moZiebas kvalificiur
profesionalTa mier. komitetis ganmartebiT, aRniSnuli procesi
SeiZleba  moicavdes, maT Soris, arasrulwlovnisaTvis axlobeli
pirebis, bavSvTan yoveldRiur SemxeblobaSi myofi adamianebis,
agreTve mowmeTa gamokiTxvas. amasTan, komiteti yuradRebas
amaxvilebs mopovebuli informaciis arasrulwlovnis saukeTeso
interesebis SefasebisaTvis gamoyenebamde gadamowmebisa da
analizis aucileblobaze.920

faqtebis dadgena, rogorc saproceso garantia, arafriT
gansxvavdeba naSromis meoTxe TavSi ganxiluli
arasrulwlovnisaTvis individualurad damaxasiaTebeli
garemoebebis Sefasebisagan, romlis mizanic swored
arasrulwlovnis saukeTeso interesebis SefasebisaTvis saTanado,
relevanturi elementebis identificirebaa da romlis detalur
analizs naSromis zemoaRniSnuli Tavi eTmoba.

5.2.4 gadawyvetilebis dasabuTebuloba
arasrulwlovnis mimarT miRebuli gadawyvetilebis

dasabuTebulobas gansakuTrebuli datvirTva gaaCnia bavSvis
saukeTeso interesis saTanadod Sefasebisa da misi upiratesad
gaTvaliswinebis uflebis jerovnad ganxorcielebis warmoCenis
TvalsazrisiT.921 miRebuli gadawyvetilebis dasabuTebulobis
valdebuleba ar miemarTeba mxolod sasamarTlos, aramed
vrceldeba marTlmsajulebis procesis mwarmoebel yvela im

919 iqve, me-4 muxlis pirveli punqti; me-14 muxlis me-2 puqnti.
920 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 92.
921 iqve, Para. 97.
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pirze, romlebic kanonTan konfliqtSi myof pirTan mimarTebiT
arsebiTi mniSvnelobis mqone gadawyvetilebebs Rebuloben.

aRsaniSnavia, rom gadawyvetilebis dasabuTebuloba, rogorc
saukeTeso interesebis dacvis saproceso garantia, gulisxmobs
ara zogad argumentacias, magaliTad, piris damnaSaveoba-
udanaSaulobisa Tu daniSnuli sasjelis saxisa da zomis Sesaxeb,
aramed aq moiazreba dasabuTebuloba saukeTeso interesebis
Sefaseba-gansazRvrisa da misi prioritetulad gaTvaliswinebis
konteqtsSi. aRniSnuli gansakuTrebul mniSvnelobas iZens
saukeTeso interesis cnebis ganusazRvrelobis pirobebSi, raTa
gamoiricxos gadawyvetilebis mimReb pirTa mxridan TviTnebobis
riskebi. argumentirebis gareSe SeuZlebeli iqneba swori
gadawyvetilebis gansxvaveba TviTneburisagan. gadawyvetileba,
romelSic ar aris moyvanili misi miRebis safuZvlebi, SeiZleba ar
iyos TviTneburi, Tumca namdvilad tovebs aseTis
STabeWdilebas.922 amasTan, dasabuTebuloba uzrunvelyofs
arasrulwlovanSi misi saukeTeso interesis saTanadod Sefasebisa
da prioritetulad gaTvaliswinebis gancdis Camoyalibebas, rac
amaRlebs ndobas gamotanili gadawyvetilebisadmi da xels uwyobs
pozitiuri Sedegebis miRwevas. mniSvnelovania imis gaTvaliswineba,
rom arasrulwlovnis saukeTeso interesebis prioritetulobis
principze mxolod zogadi miTiTeba da saerTaSorisod
aRiarebuli standartebis warmoCena, ver Seasrulebs
arasrulwlovnis saukeTeso interesebis dacvis saproceso
garantiis funqcias. marTalia, sasamarTloebs ar ekisrebaT
mxareTa nebismier argumentze detaluri pasuxis gacemis
valdebuleba da procesis monawileebs sasamarTlosagan mxolod
samarTalwarmoebis SedegisaTvis mniSvnelovan argumentebze
konkretuli da mkafio pasuxebis miRebis molodini unda
gaaCndeT,923 Tumca mniSvnelovania, gadawyvetilebis motivacia
cxadad asaxavdes arasrulwlovanTan dakavSirebul yvela
faqtobriv garemoebas, saukeTeso interesebis Sefasebisas
gamovlenil relevantur elementebs, maT Sinaarss da mniSvnelobas
saukeTeso interesis gansasazRvrad. garda amisa, im SemTxvevaSi, Tu
miRebuli gadawyvetileba ar emTxveva arsrulwlovnis
Sexedulebebs, bavSvis uflebaTa komiteti mniSvnelovnad miiCnevs

922 treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, Targmani
gogelia v., lomTaTiZe e., qarcivaZe e., ivaniSvili T., narindoSvili m., red.
varZelaSvili k., fafiaSvili l., narindoSvili m., mWedliZe n., melaZe g.,
Tbilisi, 2009, 127.
923 Case of Van de Hurk v. the Netherlands, Application No. 16034/90, Strasbourg, 19 April, 1994, Para.
61; Case of Hiro Balani v. Spain, Application No. 18064/91, Strasbourg, 9 December, 1994, Para. 27;
Case of Ruiz Torija v. Spain, Application No. 18390/91, Strasbourg, 9 December, 1994, Paras. 29-30;
Case of Higgins and Others v. France, Application No. 134/1996/753/952, Strasbourg, 19 February, 1998,
Para. 42; Case of Gheorghe v. Romania, Application No. 19215/04, Strasbourg, 15 March, 2007, Para.
43; Case of Gradinar v. Moldova, Application No. 7170/02, Strasbourg, 8 April, 2008, Para. 107; Case of
Moreira Ferreira v. Portugal, Grand Chamber, Application No. 19867/12, Strasbourg, 11 July, 2017, Para.
84.
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saTanado mizezTa naTlad Camoyalibebas,924 rac garantiaa imisa,
rom  arasrulwlovnis mosazrebebi mxolod formalur mosmenas
ar eqvemdebareba.925 Sexedulebebis gamoxatvis uflebis ganuyofeli
nawilia arasrulwlovnis mier imis codna, Tu ra doziT miiReba
misi mosazrebebi mxedvelobaSi.926 im sagamonakliso SemTxvevaSi,
rodesac miRebuli gadawyvetileba ver pasuxobs arasrulwlovnis
saukeTeso interesebs, aucilebelia, Sesabamis safuZvlebze
miTiTeba, imis warmosaCenad, rom miuxedavad damdgari Sedegisa,
arasrulwlovnis interesebi upirvelesi ganxilvis sagani iyo.
nacvlad zogadi miTiTebisa, rom sxva garemoebebma gadawona
arasrulwlovnis saukeTeso interesebi, saWiroa gansaxilvel
saqmesTan dakavSirebuli yvela mxedvelobaSi misaRebi garemoebis
mkafiod dakonkreteba da axsna-ganmarteba imisa, Tu ratom mieniWa
maT ufro didi mniSvneloba, vidre saukeTeso interess.
dasabuTebuloba sarwmunod unda warmoaCendes im mizezebs, Tu
ratom ar iqna arasrulwlovnis saukeTeso interesi miCneuli
sakmarisad Zlier argumentad imisaTvis, rom daeZlia sxva
garemoebebi.927 `is Tu ras da rogor ambobs sasamarTlo
werilobiT momzadebul ganaCenSi, iseTive mniSvnelovania, rogorc
is, Tu ras gadawyvets igi“.928

gadawyvetilebis dasabuTebulobis Tanmdevi Sedegia misi
ganmarteba arasrulwlovnisaTvis, rac SeiZleba ganxorcieldes
mosamarTlis, procesis sxva monawilisa Tu warmomadgenlis
meSveobiT arasrulwlovnisaTvis gasagebi eniT, misi aRqmisa da
gegebis unarebis Sesabamisad.929

5.2.5 gadawyvetilebis gasaCivrebis meqanizmis arseboba
bavSvis uflebaTa komiteti yuradRebas amaxvilebs

samarTlebrivi sistemis farglebSi saTanado meqanizmTa arsebobis
aucileblobaze  arasrulwlovnis mimarT miRebuli
gadawyvetilebis gasaCivrebis an gadasinjvis mizniT, im

924 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 97.
925 General Comment No. 12 “The Right of the Child to Be Heard”, Committee on the Rights of the
Child, Fifty-first Session (25 May – 12 June), CRC/C/GC/12, Geneva, 20 July, 2009, Para. 45.
926 SahoviCi n. v., doeki i. e., cermateni J., bavSvis uflebebi saerTaSoriso
samarTalSi, Targmani tuRuSi r., aleqsiZe T., red. aleqsiZe l., xuciSvili q., iv.
javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti, Tbilisi, 2015, 127-
128.
927 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 97.
928 TevzaZe l., dasabuTebuli ganaCeni, rogorc jerovani marTlmsajulebis
aucilebeli Semadgeneli nawili, `marTlmsajuleba da kanoni“, #4, 2018, 8.
929 Lansdown G., Every Child’s Right to Be Heard, A Resourse Guide on the UN Committee on the
Rights of the Child General Comment No. 12, UNICEF, Save the Children UK, London, 2011, 57;
Guidelines of the Committee of Ministers of the Council of Europe on Child-Friendly Justice, Adopted by
the Committee of Ministers of the Council of Europe, Council of Europe Publishing, 17 November, 2010,
Para. 49.
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SemTxvevaSi, Tu gadawyvetileba ar iqna miRebuli
arasrulwlovnis saukeTeso interesebis Sefasebisa da
gansazRvris saTanado proceduris dacviT. kerZod, yuradReba
gamaxvilebulia iseT SemTxvevebze, rodesac saukeTeso interesebis
Sefasebisa da gansazRvrisas ugulebelyofil iqna saproceso
garantiebi, Sefaseba ar ganxorcielda jerovnad, safuZvlad
daedo mcdari faqtebi an sxva konkurentul garemoebebs mieniWa
gadaWarbebuli mniSvneloba.930 aRniSnuli saproceso garantiis
ganxilva mniSvnelovania sasamarTlos ganaCenis gasaCivrebis
konteqstSi, vinaidan marTlmsajulebis procesSi miRebul yvela
sxva gadawyvetilebasTan SedarebiT, swored sasamarTlos mier
gamotanil ganaCens gaaCnia arasrulwlovnis cxovrebaze arsebiTi
da saboloo gavlenis mqone efeqti. swored aseT SemTxvevaSi aris
gansakuTrebiT mniSvnelovani saukeTeso interesebis Sefasebisa da
gansazRvris proceduris jerovnad ganxorcieleba.

aRsaniSnavia, rom arasrulwlovanTa marTlmsajulebis
maregulirebeli kanonmdebloba ar iTvaliswinebs saukeTeso
interesebis Sefasebisa da gansazRvris detalur proceduras.
Sesabamisad, arc amgvari proceduris darRveva warmoadgens
gadawyvetilebis gasaCivrebis uSualo da pirdapir safuZvels.
kanonTan konfliqtSi myofi piris mimarT gamotanili
gadawyvetilebis gasaCivrebisas gamoiyeneba sisxlis samarTlis
saproceso kodeqsiT dadgenili debulebebi.

upirveles yovlisa, unda aRiniSnos, rom arasrulwlovnis
saukeTeso interesebis saTanadod Sefaseba da gansazRvra ar
ukavSirdeba kanonTan konfliqtSi myofi piris damnaSaveobisa Tu
udanaSaulobis sakiTxis gadawyvetas. saukeTeso interesebis
prioritetuloba saboloo gadawyvetilebis miRebisas warmoadgens
sasjelis daniSvnis saxelmZRvanelo princips mosamarTlisaTvis.
Sesabamisad, saukeTeso interesebis Sefasebisa da gansazRvris
procesSi saproceso garantiebis ugulebelyofa, Sefasebis
arajerovnad ganxorcieleba, mcdari faqtebis gaTvaliswineba da
konkurentuli garemoebebisaTvis gadaWarbebuli mniSvnelobis
miniWeba SesaZloa swored sasjelis saxesa da zomaze aisaxos, ra
drosac ganaCeni eqvemdebareba gasaCivrebas sasjelis nawilSi,
rogorc ukanono. Tumca, gadawyvetilebis Secvlis TvalsazrisiT,
mniSvnelovania, Sefaseba mieces arsebuli darRvevebis gavlenas
saukeTeso interesebis saTanadod gansazRvrasa da miRebul
gadawyvetilebaze. kerZod, ramdenad arsebiTi xasiaTis iyo
darRveva da miiReboda Tu ara sxvagvari gadawyvetileba misi
ararsebobis pirobebSi. aRsaniSnavia, rom uzenaesi sasamarTlos
mier kanonTan konfliqtSi myofi arasrulwlovnis erT-erT
saqmeze dadgenil iqna pirvel instanciaSi iseTi saproceso
garantiebis darRveva, rogoricaa saqmis gonivrul vadaSi
ganxilva da specializebuli advokatis monawileobis
aucilebloba, Tumca, sasamarTlos SefasebiT, aRniSnuli

930 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 98.
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darRvevebi ver moaxdenda gavlenas sisxlis samarTlis saqmis
saboloo Sedegze da palata arasrulwlovnisaTvis ukanonod
Catarebuli saproceso moqmedebebis Sedegad miyenebuli zianis
anazRaurebis moTxovnis uflebis ganmartebiT Semoifargla.931

gadawyvetilebis gasaCivrebis meqanizmis, rogorc
arasrulwlovnis saukeTeso interesebis dacvis erT-erTi
umniSvnelovanesi saproceso garantiis, ganmtkicebis
TvalsazrisiT mniSvnelovani gavlena iqonia sisxlis samarTlis
saproceso kodeqsSi 2017 wlis 8 Tebervals ganxorcielebulma
cvlilebam, romlis Tanaxmad, sakasacio saCivari dasaSvebad
miiCneva, Tu msjavrdebuli arasrulwlovania.

5.2.6 bavSvis uflebriv mdgomareobaze zegavlenis Sefaseba
bavSvis uflebaTa konvenciiT gaTvaliswinebuli uflebebis

ganxorcielebis mizniT yvela saWiro zomis miRebis konvenciis me-
4 muxliT gaTvaliswinebuli saxelmwifoTa valdebuleba, maT
Soris, moicavs imgvari proceduris danergvas, romelic
uzrunvelyofs arasrulwlovnis saukeTeso interesebis
prioritetulobas.932 am mizniT, saWiroa bavSvis uflebriv
mdgomareobaze zegavlenis Sefasebis sistematurad ganxorcieleba,
rac moicavs rogorc SemoTavazebuli kanonis, regulaciisa Tu
politikis arasrulwlovnebze samomavlo gavlenis prognozirebas,
ise ganxorcielebuli RonisZiebebis mimdinare monitoringsa da
bavSvis uflebebze realuri gavlenis Sefasebas.933

arasrulwlovanTa marTlmsajulebis konteqstSi uflebebze
gavlenis Sefasebis meqanizmi moicavs: pirveli, kanonTan
konfliqtSi myofi piris mimarT misaRebi gadawyvetilebis, agreTve
arasrulwlovanTa marTlmsajulebis maregulirebeli
kanonmdeblobisa da gansaxorcielebeli politikis Sedegebis
winaswar ganWvretas, arasrulwlovnis uflebebze da saukeTeso
interesebze gavlenis prognozirebas, rac uzrunvelyofs
cdomilebaTa daSvebisa da arasasurvel SedegTa dadgomis
albaTobis Semcirebas; meore, kanonTan konfliqtSi myofi piris
mimarT miRebuli gadawyvetilebis, arasrulwlovanTa
marTlmsajulebis maregulirebeli kanonmdeblobisa da politikis
aRsrulebaze dakvirvebasa da damdgari Sedegebis Sefasebas, rac

931 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2016
wlis 29 ivlisis gadawyvetileba, saqme #338ap-16, abz. 31.
932 General Comment No. 14 “On the Right of the Child to Have his or her Best Interests Taken as a
Primary Consideration (Art. 3, para.1)”, UN Committee on the Rights of the Child, Sixty-second Session
(14 January - 1 February 2013), CRC/C/GC/14, 29 May, 2013, Para. 99.
933 General Comment No. 5 “General Measures on Implementation of the Convention on the Rights of the
Child (arts. 4, 42, 44 Para. 6)”, UN Committee on the Rights of the Child, Thirty-fourth Session (19
September - 3 October), CRC/GC/2003/5, 27 November, 2003, Para. 45; General Comment No. 14 “On
the Right of the Child to Have his or her Best Interests Taken as a Primary Consideration (Art. 3,
para.1)”, UN Committee on the Rights of the Child, Sixty-second Session (14 January - 1 February 2013),
CRC/C/GC/14, 29 May, 2013, Para. 99; General Comment No. 16 “On State Obligations Regarding the
Impact of the Business Sector on Children’s Rights”, UN Committee on the Rights of the Child, Sixty-
second Session (14 January – 1 February), CRC/C/GC/16, 17 April, 2013,  Para. 78.
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gulisxmobs monitoringis ganxorcielebas, Sesabamisad,
individualur da zogad doneze.934 monitoringi warmoadgens
socialuri sinamdvilis garkveuli fragmentis gegmazomier,
sistematur, garkveuli sqemiT Catarebul Seswavlas935 da
emsaxureba arsebuli xarvezebis gaanalizebisa da samomavlod
maTi aRmofxvris mizans. amasTan, monitoringi, imis
gaTvaliswinebiT, rom gadawyvetilebis mosalodneli Sedegebi
Semdgom Sedarebuli iqneba realur SedegebTan, uzrunvelyofs
saukeTeso interesebis Sefasebisa da gadawyvetilebebis xarisxis
gaumjobesebas.936 aRsaniSnavia, rom bavSvis uflebaTa komiteti did
mniSvnelobas aniWebs TviTmonitorings, Tumca, amavdroulad,
aucileblad miiCnevs damoukidebeli monitoringis ganxorcielebas
saparlamento komitetebis, arasamTavrobo organizaciebis,
akademiuri institutebis, profesiuli asociaciebisa Tu adamianis
uflebaTa dacvis damoukidebeli institutebis mier.937

arasrulwlovanTa marTlmsajulebaSi zogad doneze monitoringis
ganxorcielebisa da, Sesabamisad, arsebuli kanonmdeblobis,
politikis, ZiriTadi midgomebis bavSvis uflebebze zegavlenis
Sefasebis erT-erTi saukeTeso saSualebaa sasamarTlo procesis
monitoringi, ris SesaZleblobasac gamoricxavs arasrulwlovanTa
marTlmsajulebis kodeqsi, vinaidan arasrulwlovnis saqme
daxurul sxdomaze ganixileba. Sesabamisad, mniSvnelovania, amk-is
29-e muxls daematos me-4 nawili, romelic daadgens
arasrulwlovnis saqmis sasamarTloSi ganxilvaze monitoringis
ganxorcielebis SesaZleblobas da gansazRvravs iusticiis
umaRlesi sabWos valdebulebas monitoringis Catarebis wesis
SemuSavebis uzrunvelsayofad, Tumca es ukanaskneli SesaZloa
Tavad kodeqsmac moawesrigos. zogad doneze monitoringis
ganxorcielebis Sedegi SeiZleba gamoixatos kanonmdeblobisa da
politikis cvlilebaSi. individualuri monitoringis
ganxorcielebis TvalsazrisiT, mniSvnelovania, gadawyvetilebis
aRsrulebis Semdeg regularuli monitoringi da Sedegebis
Sefaseba. konkretuli arasrulwlovnis saukeTeso interesebze
gadawyvetilebis zegavlenis Sefaseba ver gaxdeba midgomis
Secvlis safuZveli sxva arasrulwlovanTa mimarT, gamomdinare
maTi individualuri maxasiaTeblebidan. Tumca, SesaZloa
gamoikveTos garkveuli niSniT gaerTianebul arasrulwlovanTa

934 Op de Beeck H., Monitoring Best-Interets Decisions – Can Systems Developed for Monitoring Return
Decisions Serve as an Inspiration for Other Domains?, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 76.
935 novicki m., fialova z., adamianis uflebebis monitoringi, Targmani inwkirveli
n., kalandariSvili, n., paiWaZe, d., Turqia, c., imnaiSvili, v., kortava, t.,
jaSiaSvili, d., red. sayvareliZe f., ganviTarebisa da TanamSromlobis centri –
pluralizmis centri, Tbilisi, 2002, 13.
936 Op de Beeck H., Monitoring Best-Interets Decisions – Can Systems Developed for Monitoring Return
Decisions Serve as an Inspiration for Other Domains?, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 74.
937 General Comment No. 5 “General Measures on Implementation of the Convention on the Rights of the
Child (arts. 4, 42, 44 Para. 6)”, UN Committee on the Rights of the Child, Thirty-fourth Session (19
September - 3 October), CRC/GC/2003/5, 27 November, 2003, Para. 46.
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mimarT midgomis zogadi tendenciebi. individualur doneze
ganxorcielebuli monitoringis Sedegebs SesaZloa mniSvnelovani
datvirTva hqondes imave arasrulwlovnis marTlmsajulebis
sistemaSi ganmeorebiT moxvedris SemTxvevaSi misi saukeTeso
interesebis ukeTesad Sefasebisa da saTanado gadawyvetilebis
miRebis TvalsazrisiT, risTvisac saWiroa gadawyvetilebis mimReb
pirTa informireba monitoringis Sedegebis Sesaxeb.
individualuri monitoringis meqanizmi aseve SeiZleba gamoixatos
gadawyvetilebis gasaCivrebisaTvis SesaZleblobebis SeqmnaSi.938

zemoaRniSnuli msjelobidan gamomdinare, cxadia, rom bavSvis
uflebriv mdgomareobaze zegavlenis Sefasebis meqanizms
gansakuTrebuli mniSvneloba eniWeba arasrulwlovnis saukeTeso
intresebis dacvis uzrunvelsayofad. swored amitom ganixilavs
mas bavSvis uflebaTa komiteti erT-erT saproceso garantiad.
aRsaniSnavia, rom saqarTvelos kanoni „bavSvis uflebaTa kodeqsi“
iTvaliswinebs aRniSnuli meqanizmis danergvas939, rac
wingadadgmuli nabijia saerTaSoriso standartebTan daaxloebis
TvalsazrisiT da dadebiTad unda Sefasdes.

938 Op de Beeck H., Monitoring Best-Interets Decisions – Can Systems Developed for Monitoring Return
Decisions Serve as an Inspiration for Other Domains?, in: The Best Interests of the Child – A Dialogue
Between Theory and Practice, Milka Sormunen (Ed.), Council of Europe, 2016, 76.
939 ix. saqarTvelos kanoni `bavSvis uflebaTa kodeqsi“, 82-e muxli.



203

Ddaskvna
ganxorcielebuli kvlevis Sedegad, saerTaSoriso

standartebis, ucxo qveynebis gamocdilebisa da qarTuli
realobis gaTvaliswinebiT, Seswavlil iqna arasrulwlovnis
saukeTeso interesebis prioritetulobis principis yvela aspeqti
kanonTan konfliqtSi myof pirTan mimarTebiT sisxlis samarTlis
saqmis warmoebis procesSi. Sedegad, SesaZlebelia Semdegi
daskvnebisa da rekomendaciebis Camoyalibeba:

1. arasrulwlovnis saukeTeso interesebis prioritetulobis
principis istoriuli analizi cxadyofs, rom principis
gamoyenebis istoria iwyeba dasavlur qveynebSi 1800-iani wlebidan
da safuZvlad udevs e.w. `paternalisturi saxelmwifos“
samarTlebrivi doqtrinis Camoyalibeba. saukeTeso interesis cneba
warmoadgens keTildReobis cnebis Tanamedrove gagebas da im
periodis produqts, rodesac bavSvebi jer kidev ar
ganixilebodnen uflebebiT aRWurvil aqtiur subieqtebad. kvlevis
Sedegad, SeiZleba iTqvas, rom principma Tavdapirveli aRiareba
saojaxo samarTlis sferoSi moipova, Tumca Semdgom farTod
gavrcelda samarTlis sxva dargebSic. arasrulwlovnis saukeTeso
interesebis prioritetulobam, me-19 saukunis bolo periodsa da
me-20 saukunis dasawyisSi, arasrulwlovanTa marTlmsajulebis
Camoyalibebis kvaldakval daimkvidra aRniSnul sferoSi adgili.

2. arasrulwlovnis saukeTeso interesebis prioritetulobis
principma ganviTarebis sakmaod xangrZlivi gza ganvlo
saerTaSoriso asparezze. kerZod, bavSvis uflebebis Sesaxeb
Jenevis 1924 wlis deklaraciiT dawyebuli 1989 wlis gaeros
bavSvis uflebaTa konvenciiT dasrulebuli, araerTma regionulma
Tu saerTaSoriso aqtma aRiara misi mniSvneloba. marTalia, yvela
maTgani erTnairi standartiT ar asaxavs bavSvis saukeTeso
interesebis gamovlinebas, Tumca TiToeulma aqtma Tavisi wvlili
Seitana principis farTod aRiarebisa da ganmtkicebis
TvalsazrisiT. arasrulwlovnis saukeTeso interesebis
prioritetulobis principis ganmtkicebis yvelaze myar
samarTlebriv garantias gaeros bavSvis uflebebis Sesaxeb 1989
wlis konvencia warmoadgens. igi gaxlavT pirveli samarTlebrivad
mboWavi saerTaSoriso instrumenti, romelmac saukeTeso
interesebis prioritetuloba aRiara, rogorc calke mdgom
yovlismomcvel principad. bavSvis uflebaTa konvenciam wertili
dausva wminda paternalistur midgomas da daamkvidra
arasrulwlovnebis aRqma, rogorc uflebebiT aRWurvil aqtiur
subieqtebad, ise saxelmwifos mxridan dacvisa da mzrunvelobis
obieqtebad.

3. kvlevis Sedegad, SeiZleba iTqvas, rom arasrulwlovnis
saukeTeso interesebis prioritetulobis principis dasayrdens
keTildReobis filosofiuri modeli warmoadgens, romelsac,
Tavis mxriv, safuZvlad udevs paternalisturi saxelmwifos idea.
swored es ukanaskneli emsaxureba arasrulwlovnis saukeTeso
interesebis dacvas bavSvze mzrunvelobis ganxorcielebis da ara
misTvis uflebebisa da samarTliani procesis garantiebis
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miniWebis meSveobiT. marTalia, marTlmsajulebis modeli,
keTildReobis modelisagan gansxvavebiT, arasrulwlovans
uflebebiT aRWurvil aqtiur subieqtad ganixilavs da
samarTliani procesis garantiebs aniWebs, Tumca, miuxedavad amisa,
saukeTeso interesebis prioritetulobis, rogorc paternalisturi
principis Tavsebadoba aRniSnul modelTan ar gamoiricxeba.
kerZod, SesaZlebelia, arasrulwlovnisaTvis uflebebis miniWebis
paralelurad, saxelmwifos mier masze mzrunvelobis
ganxorcieleba, rasac bavSvis uflebaTa konvenciis midgomac
adasturebs, miT ufro, rom Tanamedrove gagebiT, Tavad saukeTeso
interesebis prioritetulobac ki bavSvis uflebad ganixileba da
keTildReobis istoriuli cnebisagan gansxvavebiT, swored bavSvis
uflebebzea orientirebuli. Tumca, am SemTxvevaSi, ver visaubrebT
wminda marTlmsajulebis an wminda keTildReobis modelze.
aRniSnuli warmoadgens keTildReobisa da marTlmsajulebis
elementebis nazavs, rac erTianobaSi qmnis e.w. `Sereul sistemas“,
romelic safuZvlad udevs rogorc saerTaSoriso instrumentebs,
ise saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqss.

4. arasrulwlovnis saukeTeso interesebis
prioritetulobis, rogorc calkeul normaTa ganmartebisaTvis
saxelmZRvanelo principis funqciidan gamomdinare, bundovanebisa
da uzustobis arsebobisas norma unda ganimartos
arasrulwlovnis saukeTeso interesis sasargeblod da Tu
arasrulwlovans moxsnili an gaqarwylebuli aqvs nasamarTloba,
amk-is 73-e muxlis pirveli nawiliT, agreTve 74-e da 76-e muxlebiT
gaTvaliswinebul SemTxvevebSi, mxedvelobaSi ar unda iqnes
miRebuli warsulSi gamotanili ganaCeni.

saukeTeso interesebis prioritetulobis, rogorc
kanonmdeblobisa da praqtikis Sefasebis saxelmZRvanelo
principis funqciaze msjelobis farglebSi gamoikveTa, rom
arasrulwlovanTa marTlmsajulebis kodeqsiT gaTvaliswinebuli
iseTi sakiTxi, rogoricaa sasjelis saxiT Sinapatimrobis
aRsrulebisas eleqtronuli zedamxedvelobis saSualebis
gamoyeneba ver pasuxobs saukeTeso interesebis prioritetulobis
principTan Sesabamisobis tests. aRniSnulis gaTvaliswinebiT,
mizanSewonilia, amk-is 69-e muxlis me-5 nawilSi cvlilebis
ganxorcieleba da eleqtronuli zedamxedvelobis saSualebis
gamoyenebis SesaZleblobis dadgena mxolod gamonaklis
SemTxvevebSi, probaciis erovnuli saagentos gadawyvetilebiT.
Sinapatimrobis aRsruleba ki, rogorc wesi, unda xorcieldebodes
msjavrdebulis sacxovrebel adgilze probaciis oficris
gaufrTxilebeli vizitiT, ris Taobazec unda Sedges Sesabamisi
oqmi. amasTan, amoRebul unda iqnes amk-is 75-e muxlis me-3 nawili,
romelic arasapatimro sasjelis aRsasruleblad, adgens
eleqtronuli zedamxedvelobis erT wlamde vadiT gamoyenebis
SesaZleblobas, arasrulwlovnis da misi kanonieri
warmomadgenlis TanxmobiT.

5. kvlevis Sedegad, SeiZleba iTqvas, rom, marTalia,
saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsi
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arasrulwlovnis saukeTeso interesebis prioritetulobas
arasrulwlovanTa marTlmsajulebis erT-erT zogad principad
ganixilavs, Tumca, bavSvis uflebaTa komitetis ganmartebiT, igi
imavdroulad warmoadgens procedurul wessa da uflebas
miuxedavad imisa, rom bavSvis uflebaTa konvenciis me-3 muxliT
gaTvaliswinebuli debuleba uflebis formulirebiT ar aris
Camoyalibebuli.

6. arasrulwlovnis saukeTeso interesebis prioritetuloba,
marTalia, warmoadgens yovlismomcvel princips, romelsac
efuZneba rogorc bavSvis uflebaTa konvencia, ise
arasrulwlovanTa marTlmsajulebis sistema, magram aRniSnuli
garemoeba ar gulisxmobs misi, rogorc principis upiratesobas
sxva principebze. kvlevis Sedegad, am midgomis sasargelbod
gamoikveTa ramdenime argumenti. pirveli, bavSvis uflebaTa
komitets gansakuTrebuli mniSvneloba mxolod konvenciis me-3
muxliT gaTvaliswinebuli uflebisTvis ar miuniWebia da masTan
erTad sxva uflebebic moiazra, rogorc ZiriTad principebad.
meore, komitetma saukeTeso interesebis prioritetuloba erT-erT
ZiriTad principad warmoaCina ara imitom, rom mas rogorc
princips unda miniWeboda upiratesoba, aramed sul sxva mizeziT,
razec naSromSi iqna yuradReba gamaxvilebuli. mesame, konvenciiT
gaTvaliswinebul debulebebs gaaCniaT Tanabari iuridiuli Zala,
radgan konvencia TiToeul muxls aniWebs erTsa da imave mboWav
efeqts da ar migvaniSnebs romelime uflebis/principis sxva
uflebebTan/principebTan mimarTebiT upiratesobis Sesaxeb. da
bolos, mizanSeuwonelia sisxlissamarTlebriv Tu
arasrulwlovanTa marTlmsajulebis principTa uaryofa
saukeTeso interesebis prioritetulobis saxeliT maSin, rodesac,
saukeTeso interesebis ganusazRvrelobisa da ganuWvretadobis
gaTvaliswinebiT, darwmunebiT aravin icis konkretul SemTxvevaSi
ra aris saukeTeso interesi da misi gansazRvra gadawyvetilebis
mimReb pirzea damokidebuli, rom aRaraferi vTqvaT imaze, rom
msgavsi midgoma arsebiTad akninebs sxva principTa mniSvnelobas
da yovelgvar azrs ukargavs maT arsebobas. amrigad,
arasrulwlovanTa marTlmsajulebaSi saukeTeso interesebis
prioritetuloba gulisxmobs am principis moqmedebas arsebuli
mocemulobis, maT Soris, marTlmsajulebaSi damkvidrebul
principTa sistemis farglebSi da ara maT winaaRmdeg.

7. saukeTeso interesebis prioritetulobis principis
SejibrebiTobis principTan Tavsebadobis sakiTxis analizis
Sedegad, SeiZleba iTqvas, rom SejibrebiTobis principi saukeTeso
interesebis Sefasebisa da gansazRvris procesSi
mosamarTlisaTvis ar awesebs SezRudvebs SekiTxvis dasmis
TvalsazrisiT. SejibrebiTobis principi mxolod saqmeze
WeSmaritebis dadgenis konteqstSi moiTxovs mosamarTlisagan
neitralurobas da krZalavs braldebisa da dacvis poziciebis
xelSewyobas, romelime mxaris sasargeblod saqmisTvis
mniSvnelovani mtkicebulebis damoukideblad mopovebas, maT
Soris, Tundac damazustebeli SekiTxvis dasmas. saukeTeso
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interesebis Sefasebisa da gansazRvris procesi scildeba saqmeze
WeSmaritebis dadgenis farglebs, radgan am SemTxvevaSi ar xdeba
piris damnaSaveobisa Tu udanaSaulobis Sefaseba. Sesabamisad, am
etapze mosamarTle ver iqneba SezRuduli SejibrebiTobis
principiT da saukeTeso interesebis Sefasebisa da gansazRvris
mizniT ver waerTmeva SekiTxvis dasmis SesaZlebloba. garda amisa,
saukeTeso interesebis Sefaseba, gansazRvra da gadawyvetilebis
miRebisas misi upiratesad gaTvaliswineba mosamarTlisaTvis
rogorc bavSvis uflebaTa konvenciiT, ise erovnuli
kanonmdeblobiT dakisrebuli valdebulebaa, romlis Sesrulebac
TavisTavad moiTxovs mosamarTlis aqtiur rols, rasac ver
SezRudavs SejibrebiTobis principi. amasTan, Tundac amgvarad ar
iyos, saukeTeso interesebis Sefasebisa da gansazRvris procesSi
mosamarTlisaTvis SekiTxvis dasmis uflebis SezRudva
ewinaaRmdegeba marTlmsajulebis kodeqss im TvalsazrisiT, rom
igi ver SeZlebs saukeTeso interesis saTanadod Sefasebas,
gansazRvras da amk-is me-4 muxliT gaTvaliswinebuli
valdebulebis Sesrulebas. Sesabamisad, amk-is me-2 muxlis me-3
nawiliT gaTvaliswinebuli debulebidan gamomdinare, sssk-is 25-e
muxlis me-3 nawilis gamoyeneba SekiTxvis dasmis konteqstSi
dauSvebelia, Tumca es, ra Tqma unda, ar niSnavs mTlianad
SejibrebiTobis principis uaryofas arasrulwlovanTa
marTlmsajulebaSi im mizezTa gamo, romlebzec naSromSi
gamaxvilda yuradReba.

8. saukeTeso interesebis prioritetulobis principis
moqmedebis farglebi praqtikulad SeuzRudavia. igi moqmedebs ara
marto amk-iT dadgenil farglebSi, aramed mis farglebs gareTac,
rodesac kodeqsis me-2 muxlis me-3 nawilidan gamomdinare,
arasrulwlovanTa marTlmsajulebis procesSi xdeba sxva
normatiuli aqtebis debulebebis gamoyeneba. amasTan, ar izRudeba
mxolod gadawyvetilebis miRebis procesiT da moicavs
marTlmsajulebis procesSi arasrulwlovnis mimarT saproceso
qmedebaTa ganxorcielebasac.

9. princips pirTa wris mimarT moqmedebis TvalsazrisiT
gaaCnia farTo gamoyenebis farglebi. kerZod, saukeTeso
interesebis upiratesad gaTvaliswinebis valdebuleba mimarTeba
ara marto arasrulwlovanTa marTlmsajulebis procesSi CarTul
konkretul arasrulwlovans/arasrulwlovnebs, aramed zogadad
bavSvebs, konkretizaciis gareSe. amasTan, principiT
gaTvaliswinebuli samarTlebrivi valdebuleba ar miemarTeba
mxolod im gadawyvetilebebsa da RonisZiebebs, romlebsac
pirdapiri gavlena aqvT arasrulwlovanze, arasrulwlovanTa
garkveul jgufze an zogadad arasrulwlovnebze, aramed aseve
moicavs arapirdapiri gavlenis mqone RonisZiebebsa da
gadawyvetilebebs.

10. kvlevis farglebSi dadginda, rom arasrulwlovanTa
marTlmsajulebis kodeqsSi 2018 wlis 30 maiss ganxorcielebuli
cvlileba, romlis Tanaxmadac im piris mimarT, romelic
danaSaulis Cadenisas da/an arasrulwlovanTa marTlmsajulebis
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procesis dawyebisas arasrulwlovani iyo da Semdeg gaxda
srulwlovani gamoiricxeba amk-is saproceso normebis gamoyenebis
SesaZlebloba da vrceldeba sisxlis samarTlis saproceso
kodeqsis normebi, ver akmayofilebs saukeTeso interesebTn
Sesabamisobis tests. aRniSnuli regulacia ver pasuxobs
saxelmwifos mier nakisr valdebulebebs arasrulwlovnebTan
mimarTebiT, radgan mxolod da mxolod iuridiuli asakis
dadgomis gamo, kanonTan konfliqtSi myofi piri rCeba
saxelmwifos mxridan yovelgvari dacvis gareSe da erTmeva
arasrulwlovanTa marTlmsajulebis kodeqsiT dadgenili araerTi
umniSvnelovanesi garantiiT, maT Soris, saukeTeso interesebis
prioritetulobis principiT, savaldebulo dacviT, saqmis
daxurul sxdomaze ganxilvisa da procesSi specializebul pirTa
monawileobis uflebiT sargeblobis SesaZlebloba. yovelive
aRniSnuli gulisxmobs saxelmwifos mier pasuxismgeblobis
moxsnas sisxlissamarTlebriv sistemaSi moxvedrili
arasrulwlovnebis mimarT da Seusabamoa rogorc saerTaSoriso
standartebTan da evrosasamarTlos praqtikasTan, ise ucxo
qveynebis gamocdilebasTan. Sesabamisad, mizanSewonilia,
marTlmsajulebis kodeqsSi cvlilebis ganxorcieleba, romelic
amk-is saproceso normebis, garda kanonier/saproceso
warmomadgenlobasTan dakavSirebuli regulaciebisa, gavrcelebas
uzrunvelyofs im pirebze, romlebmac arasrulwlovanebis
periodSi Caidines danaSauli, miuxedavad procesis dasrulebamde
18 wlis asakis miRwevisa. Tumca, amavdroulad, iseTi
SemTxvevisaTvis, rodesac danaSauli arasrulwlovanma Caidina da
procesi srulwlovnis mimarT daiwyo, mniSvnelovania, dadgindes
21 wlamde asakobrivi zRvari, rac gamoricxavs imgvar viTarebas,
rodesac danaSaulis Cadenidan piris mimarT
sisxlissamarTlebrivi devnis dawyebamde gasuli drois
xangrZlivobis gamo, piris asaki mizanSeuwonels xdis
arasrulwlovanTa marTlmsajulebis kodeqsis saproceso normebis
gamoyenebas.

11. principis ganmaxorcielebel subieqtebSi unda moviazroT
specialuri penitenciuri samsaxuris adgilobrivi sabWoc,
miuxedavad imisa, rom amk-is me-3 muxlis me-5 nawili
marTlmsajulebis procesis ganmartebisas pirdapir ar miuTiTebs
sasjelis moxdisagan pirobiT vadamde gaTavisuflebisa da
Tavisuflebis aRkveTis saxiT daniSnuli sasjelis mouxdeli
nawilis ufro msubuqi saxis sasjeliT Secvlaze da ufro metic,
adgilobrivi sabWo arc marTlmsajulebis procesis
mwarmebel/monawile pirebSi moiazreba. amk-is me-3 muxlis me-5
nawili ar gvTavazobs marTlmsajulebis procesis etapTa
amomwurav CamonaTvals, Sesabamisad, SesaZlebelia, aRniSnul
procesSi moviazroT adgilobrivi sabWos mier sakiTxTa
ganxilvac. garda amisa, marTlmsajulebis procesi calsaxad
gulisxmobs sasjelis aRsrulebas, rac ar SeiZleba gagebul iqnes
viwrod, rogorc arasrulwlovanze mxolod saTanado
zedamxedvelobis ganxorcieleba, aramed moiazreba sasjelis
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aRsrulebis etapi, rac moicavs adgilobrivi sabWos qvemdebare
sakiTxTa ganxilvasac. analogiuri msjeloba vrceldeba
mudmivmoqmed komisiebze, romlebic ganixilaven pirobiTi
msjavrisa da nasamarTlobis moxsnis, agreTve avadmyofobis gamo
sasjelis Semdgomi moxdisagan gaTavisuflebis sakiTxebs.
bundovanebis aRmofxvris mizniT, mizanSewonilia, amk-is me-3
muxlis me-6 nawilSi cvlilebis ganxorcieleba da
arasrulwlovanTa marTlmsajulebis procesis
mwarmoebel/procesis monawile pirTa CamonaTvalisaTvis
zemoaRniSnuli administraciuli organoebis damateba.

12. arasrulwlovanTa marTlmsajulebis kodeqsis me-3 muxlis
me-4 nawili, marTalia, gvTavazobs saukeTeso interesebis cnebis
zogad, saorientacio ganmartebas, Tumca konkretul SemTxvevaSi
saukeTeso interesis gansazRvra kvlav problemas warmoadgens.
Sesabamisad, mizanSewonilia, bavSvis uflebaTa kodeqsis msgavsad,
arasrulwlovanTa marTlmsajulebis kodeqsmac, arasrulwlovanTa
marTlmsajulebis specifikis gaTvaliswinebiT, daadginos
saukeTeso interesis gansasazRvrad mxedvelobaSi misaRebi
garemoebebi da is kriteriumebi, romelTa mixedviTac unda
ganxorcieldes saukeTeso interesebis Sefaseba da gansazRvra,
rac iqneba saorientacio nebismieri gadawyvetilebis miRebis
procesSi, met obieqturobas SesZens saukeTeso interesis cnebas
da praqtikulad gamoricxavs subieqtivizms. aRniSnuli, Tavis
mxriv, Seamcirebs TviTneburi da araobieqturi gadawyvetilebebis
miRebis riskebs.

13. kvlevis Sedegad, SeiZleba iTqvas, rom bavSvis uflebaTa
konvencia, iseve rogorc saqarTvelos arasrulwlovanTa
marTlmsajulebis kodeqsi, saukeTeso interesebs ganixilavs,
rogorc upirvelesi mniSvnelobis mqone erT-erT garemoebad.
kerZod, marTalia, pirvel rigSi swored arasrulwlovnis
saukeTeso interesebi gaiTvaliswineba da aris upirvelesi
mniSvnelobis mqone garemoeba, magram, amavdroulad, ar
warmoadgens erTaderT damZlev faqtors da ar gamoricxavs sxva,
aseve upirvelesi mniSvnelobis mqone garemoebaTa arsebobas.

14. arasrulwlovanTa marTlmsajuleba warmoadgens im
specifikur sferos, sadac gansakuTrebuli simwvaviT SeiZleba
dadges interesTa konfliqtis sakiTxi. aRniSnuls adasturebs
sazRvargareTis qveynebis kanonmdeblobis analizic, romlis
mixedviT arasrulwlovnis saukeTeso interesebis prioritetuloba
da keTildReobaze orientirebuli marTlmsajuleba araerTi
qveynisaTvis iyo cnobili, Tumca, droTa ganmavlobaSi,
keTildReobis modeli nawilobriv Caanacvla marTlmsajulebis

modelma. ucxo qveynebis gamocdilebis Seswavlis Sedegad,
SeiZleba iTqvas, rom miuxedavad bavSvis uflebaTa konvenciis
masStaburi ratificirebisa, arasrulwlovnis saukeTeso
interesebis prioritetuloba, rogorc saxelmZRvanelo principi
naklebi sixSiriT gamoiyeneba arasrulwlovanTa
marTlmsajulebaSi, rasac gaeros bavSvis uflebaTa komitetis
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mier saxelmwifoebisadmi Sedgenili daskvniTi mosazrebebic
mowmobs.

swored interesTa konfliqtis SesaZlo SemTxvevebma
ganapiroba saukeTeso interesebis aRiareba, rogorc erT-erT
upirvelesi mniSvnelobis mqone garemoebad, rac iZleva interesTa
harmonizaciis SesaZleblobas. marTlmsajulebis kodeqsisa da
sasjelis miznebidan gamomdinare, naTelia, rom arasrulwlovanTa
marTlmsajulebis interesebi aerTianebs rogorc kanonTan
konfliqtSi myofi arasrulwlovnis, ise sazogadoebis interesebs.
es ukanaskneli ki, Tavis mxriv, moicavs usafrTxoebisa da
samarTianobis uzrunvelyofas. Tumca, bunebrivia, marTlmsajuleba
ar Semoifargleba mxolod arasrulwlovnisa da sazogadoebis
interesebiT, aramed marTlmsajulebis procesis stadiebis
mixedviT, SesaZloa gamoikveTos araerTi mniSvnelovani interesi,
razec naSromSi gamaxvilda yuradReba. sazogadoebrivi
usafrTxoeba da samarTlianoba marTlmsajulebis ganuyofeli
interesebia, rac safuZvlianad gaanalizda disertaciis mesame
TavSi.

naSromSi ganviTarebuli msjelobis gaTvaliswinebiT,
SeiZleba iTqvas, rom arasrulwlovnis saukeTeso interesebi
warmoadgens yvela SemTxvevaSi upirveles gasaTvaliswinebel
garemoebas. amis Semdeg ki Sefaseba unda mieces marTlmsajulebis
sxva interesebsac, romlebic Cadenili danaSaulis simZimisa da
arasrulwlovnisagan momdinare safrTxeebis gaTvaliswinebiT,
SeiZleba aRmoCndnen arasrulwlovnis interesebze naklebi,
Tanabari an iSviaT SemTxvevaSi, ufro didi mniSvnelobisac. Tu
sxva arsebuli garemoebebi saukeTeso interesebze naklebi
mniSvnelobisaa, maSin gadawyvetilebis miRebisas, arasrulwlovnis
interesebs eniWeba absoluturi, gadamwyveti mniSvneloba anu
SeiZleba ganxilul iqnes, rogorc erTaderT damZlev faqtorad.
im SemTxvevaSi, Tu ikveTeba sxva, aranaklebi mniSvnelobis mqone
interesebis arseboba, arasrulwlovnis saukeTeso interesebi
xdeba erT-erTi upirvelesi mniSvnelobis mqone garemoeba da ara
erTaderTi damZlevi faqtori. Sesabamisad, mniSvnelovania
interesTa Soris balansis dacva, harmonizacia. aRniSnulis
SeuZleblobis SemTxvevaSi, ufro didi mniSvneloba im
gadawyvetilebas eniWeba, romelic yvelaze metad emsaxureba
arasrulwlovnis saukeTeso interess. Tumca, iSviaT
sagamonakliso, eqstremalur SemTxvevebSi, SesaZloa saboloo
gadawyvetileba dapirispirebuli interesebis sasargeblod iqnes
miRebuli, rac saWiroebs myar, argumentirebul dasabuTebas da ar
niSnavs imas, rom saukeTeso interesebi ar warmoadgenda
upirvelesi ganxilvis sagans.

arasrulwlovanTa marTlmsajulebis maregulirebeli
normebis analizis Sedegad, SeiZleba iTqvas, rom interesTa
balanss, xSir SemTxvevaSi, Tavad arasrulwlovanTa
marTlmsajulebis maregulirebeli kanonmdebloba uzrunvelyofs.
Tumca, amavdroulad, arsebobs iseTi regulaciebi, romlebic ar
emsaxureba arc interesTa dabalansebis da arc romelime
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Rirebuli interesisaTvis, maT Soris, arasrulwlovnis saukeTeso
interesisaTvis upiratesobis miniWebis mizans. aseTad SeiZleba
davasaxeloT arasrulwlovnis pirobiT vadamde gaTavisuflebisa
da Tavisuflebis aRkveTis saxiT daniSnuli sasjelis ufro
msubuqi saxis sasjeliT Secvlisas kanoniT gansazRvruli
minimaluri vadebis arseboba, pirobiT vadamde gaTavisuflebis
diskreciuli sistemis moqmedebis pirobebSi. aRniSnuli regulacia
emsaxureba arasrulwlovnis dasjas Cadenili danaSaulisaTvis.
Sesabamisad, mizanSewonilia, amk-is 95-e da 96-e muxlebSi
cvlilebis ganxorcieleba da arasrulwlovanTaTvis kanoniT
dadgenili minimaluri vadebis gauqmeba.

15. arasrulwlovanTa mimarT sisxlissamarTlebrivi
politikisa da saukeTeso interesebze dafuZnebuli midgomis
ganxorcielebaze mniSvnelovan gavlenas axdens sazogadoebrivi
azri. kvlevis Sedegad, SeiZleba iTqvas, rom sazogadoeba
Zaladobrivi danaSaulis Cadenis SemTxvevaSi, midrekilia
damsjelobiTi politikisken, Tumca, xSir SemTxvevaSi,
mizanSeuwonelia sazogadoebrivi azris gaTvaliswinebiT sisxlis
samarTlis politikis ganxorcieleba, radgan sazogadoebrivi
azris formirebas, maT Soris, mediisa da gaxmaurebuli saqmeebis
gavleniT, xSirad araswori warmodgenebi da arasrulyofili
informaciis floba udevs safuZvlad da swored es ganapirobebs
kanonTan konfliqtSi myofi arasrulwlovnebis mimarT mkacri
politikis gatarebis moTxovnilebas. amasTan, saqarTveloSi bolo
sami wlis statistikuri monacemebis gaTvaliswinebiT,
arasrulwlovanTa mier sazogadoebisaTvis gansakuTrebuli
safrTxis Seqmnis saSiSroeba ar ikveTeba, xolo calkeul erTeul
SemTxvevebSi, arasrulwlovnis mier gansakuTrebiT mZime
Zaladobrivi danaSaulis Cadenis gavleniT Camoyalibebulma
sazogadoebrivma azrma, miT ufro, arasrulwlovanTan
dakavSirebuli yvela garemoebis mxedvelobaSi miRebis gareSe, ar
SeiZleba gadawonos arasrulwlovnis saukeTeso interesebze
dafuZnebuli midgoma.

16. arasrulwlovnis saukeTeso interesebze morgebuli
gadawyvetilebis miRebamde, upirveles yovlisa, mniSvnelovania,
ganxorcieldes arasrulwovnis saukeTeso interesebis Sefasebisa
da gansazRvris procedura, ra drosac mxedvelobaSi unda iqnes
miRebuli bavSvis uflebaTa komitetis mier gansazRvruli
elementebi. upirveles yovlisa, aucilebelia, relevanturi
elementebis identificireba, maTTvis konkretuli Sinaarsis
miniWeba da erTmaneTTan mimarTebiT prioritetulobis gansazRvra.
aRniSnuli unda ganxorcieldes bavSvis individualuri
maxasiaTeblebis Sefasebis Sedegad, rac saukeTeso interesebis
Sefasebis Semadgeneli nawilia.

17. mniSvnelovania, individualuri maxasiaTeblebis Sefaseba
ganxorcieldes multidisciplinuri midgomis meSveobiT. am mxriv,
mizanSewonilia, rom arasrulwlovanTa marTlmsajulebis kodeqsi
iTvaliswinebdes mosamarTlis mier sxvadasxva dargis
eqspertebTan konsultaciis gavlis SesaZleblobas, radgan
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informaciis wyarosTan uSualo kavSiri saukeTeso saSualebaa
srulyofili da amomwuravi informaciis misaRebad, rac
mosamarTles gauadvilebs saukeTeso interesebis Sefasebisa da
gansazRvris process, amasTan, uzrunvelyofs saukeTeso
interesebze dafuZnebuli gadawyvetilebis miRebisas cdomilebaTa

daSvebis prevencias.
18. kvlevis Sedegad, SeiZleba iTqvas, rom arasrulwlovanTa

marTlmsjaulebis kodeqsi individualuri Sefasebis anagariSis
momzadebisa da gaTvaliswinebis savaldebulo xasiaTs ukavSirebs
ara marto procesis stadiebis mniSvnelobas, aramed angariSis
momzadebis praqtikul SesaZleblobasac sisxlis samarTlis
saqmis mimdinareobisa da vadebis gaTvaliswinebiT. swored am
ukanaskneli mizezis gamo marTlmsajulebis kodeqsi iseTi
umniSvnelovanesi sakiTxis gadawyvetisas, rogoricaa aRkveTis
RonisZiebis, gansakuTrebiT, patimrobis Sefardeba da Secvla, ar
moiTxovs individualuri Sefasebis angariSis savaldebulo wesiT
momzadebas. aRniSnulis sapirispirod, angariSis momzadebisa da
gaTvaliswinebis savaldebulooba mizanSewonilia, dadgindes
mosamarTlis iniciativiT patimrobis ZalaSi datovebis
aucileblobis sakiTxis ganxilvisas, ra drosac amk-iT dadgenili
vada iZleva angariSis momzadebis SesaZleblobas.

19. mniSvnelovania, rom individualuri Sefasebis angariSis
momzadebas yvela SemTxvevaSi uzrunvelyofdes Sesabamisi unar-
Cvevebis, kvalifikaciis mqone socialuri muSaki, raTa angariSis
momzadeba ar atarebdes formalur xasiaTs da arasrulyofilad,
arakvalificiurad moZiebulma informaciam safrTxe ar Seuqmnas
arasrulwlovnis saukeTeso interesis saTanadod gansazRvris
process. Sesabamisad, mizanSewonilia, saxelmwifom uzrunvelyos
socialuri muSakebis dasaqmeba probaciis biuros im samoqmedo
teritoriebze, sadac ar xorcieldeba socialuri muSakis
momsaxureba, raTa individualuri Sefasebis angariSis momzadeba
ar mouwios probaciis oficers, rogorc amas iTvaliswinebs dRes
moqmedi regulaciebi. garda amisa, mizanSewonilia, socialur
muSaks gaaCndes Sefasebis procesSi sxvadasxva dargis
profesionalTa (pedagogi, fsiqologi, eqimi, fsiqiatri da sxv.)
CarTvis valdebuleba, arasrulwlovansa da mis ojaxTan
yovelgvari SeTanxmebis gareSe, radgan mxolod
arasrulwlovanTan da mis ojaxTan Sexvedrebis warmarTva ver
uzrunvelyofs srulyofili da obieqturi informaciis miRebas.
amasTan, mniSvnelovania, socialur muSaks informaciis jerovnad
moZiebisa da damuSavebisaTvis gaaCndes sakmarisi vada, agreTve
Tavad gansazRvravdes arasrulwlovanTan da mis ojaxTan
Sexvedrebis raodenobas konkretuli saqmis garemoebebis
gaTvaliswinebiT. zemoaRniSnulis garda, sasjelis daniSvnis
etapze individualuri Sefasebis angariSis momzadebisas,
mizanSeuwonelia, arasrulwlovanTan, misi ojaxis wevrebTan da
masTan dakavSirebul socialuri garemos sxva warmomadgenlebTan
interviuebis satelefono kavSiris gamoyenebiT warmarTvis
SesaZleblobis arseboba. saukeTeso interesebis Sefasebisa da
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gansazRvris procesis saTanadod warmarTvisa da saukeTeso
interesebze dafuZnebuli gadawyvetilebis miRebis
uzrunvelsayofad, saWiroa saTanado cvlilebebis ganxorcieleba
`individualuri Sefasebis angariSis momzadebis meTodologiis,
wesisa da standartis gansazRvris Sesaxeb“ saqarTvelos
iusticiis ministris, saqarTvelos Sinagan saqmeTa ministrisa da
saqarTvelos sasjelaRsrulebisa da probaciis ministris 2016
wlis 15 martis #132/#95/#23 erToblivi brZanebiT damtkicebul
Sesabamis danarTebSi.

20. mizanSewonilia, daixvewos individualuri Sefasebis
angariSis formebi da yvela maTgani srulyofilad asaxavdes
konkretuli arasrulwlovnisaTvis damaxasiaTebeli rogorc
riskfaqtorebisa da saWiroebebis, ise damcavi, pozitiuri
faqtorebis Sesaxeb argumentirebul daskvnebs. amasTan,
mizanSewonilia, arasapatimro sasjelis aRsrulebisas Sedgenili
individualuri Sefasebis anagariSis msgavsad, marTlmsajulebis
ganxorcielebis yvela mniSvnelovan etapze, gansakuTrebiT,
sasjelis daniSvnisas Sedgenil angariSSi gaTvaliswinebuli iyos
rogorc sakuTari Tavisa da sxvisTvis zianis miyenebis, ise axali
danaSaulis Cadenis riskis Sefaseba. marTalia, daskvnis saxiT
jamdeba marTlsawinaaRmdego qmedebis xelSemwyobi da msgavsi
qmedebebisagan damcavi mniSvnelovani Sinagani da garegani
faqtorebi, rac iZleva rogorc zianis riskis gansazRvris, ise
axali danaSaulis Cadenis albaTobis gansazRvris SesaZleblibas,
magram mniSvnelovania angariSSi am informaciis asaxvis pirdapiri
moTxovnis arseboba da, amavdroulad, qulaTa sistemis SemuSaveba,
rac riskis donis gansazRvris ufro zusti saSualebaa.

21. arasrulwlovnis saukeTeso interesis gansazRvra unda
ganxorcieldes Sefasebis Sedegebis safuZvelze. mniSvnelovania,
gadawyvetilebis mimRebi piris mier sakiTxisadmi yovelmxrivi,
kompleqsuri midgoma da arasrulwlovnis momavlis prognozireba,
rac gulisxmobs imas, rom ara marto gadawyvetilebis miRebis
momentSi arsebuli saukeTeso interesi unda iqnes
gaTvaliswinebuli, aramed unda Sefasdes arasrulwlovnis
samomavlo interesebic da swored amis Semdeg iqnes miRebuli
saTanado gadawyvetileba. mniSvnelovania, es yovelive
ganxorcieldes imis gaTvaliswinebiT, rom saukeTeso interesis
testi gadawyvetilebis mimRebi pirisagan moiTxovs ara erT-erTi
kargi, aramed konkretuli situaciisaTvis saukeTeso Sedegis
miRebas.

gasaTvaliswinebelia, rom iseTi SemTxvevebisaTvis, rodesac
arsebobs sirTule saukeTeso interesis gansazRvrisa da
Sesabamisad, saTanado gadawyvetilebis miRebis TvalsazrisiT,
SesaZloa gamoyenebul iqnes saukeTeso interesis testis
alternativebi. kerZod, gadawyvetilebis mimRebma pirma
upiratesoba unda mianiWos arasrulwlovnisaTvis yvelaze naklebi
zianis momtan gadawyvetilebas an saukeTeso interesis
gansazRvris negatiuri meTodis gamoyenebiT, gamoiricxos bavSvis
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interesebTan SeuTavsebeli yvela faqtori da gadawyvetilebac
swored aRniSnulis gaTvaliswinebiT unda iqnes miRebuli.

kvlevaSi asaxuli msjelobis gaTvaliswinebiT, saukeTeso
interesze morgebuli gadawyvetilebis miRebis mizniT,
rekomendirebulia, upirveles yovlisa, ganxorcieldes yvela
SesaZlo gadawyvetilebis identificireba maTi savaraudo
Sedegebisa da am SedegTa dadgomis albaTobis ganWvretiT.
sabolood, im Sedegs unda mieniWos upiratesoba, romelic yvelaze
metad emsaxureba arasrulwlovnis saukeTeso interesebis
daculobis uzrunvelyofas.

22. kvlevis Sedegad, SeiZleba iTqvas, rom miuxedavad
saukeTeso interesis cnebis ganusazRvrelobisa da misTvis
damaxasiaTebeli subieqtivizmisa, igi gadawyvetilebis mimReb pirs
ar aRWuravs farTo diskreciiT. mniSvnelovania, saukeTeso
interesis gansazRvra efuZnebodes Sefasebis Sedegebs, romelic,
Tavis mxriv, obieqtur informacias unda emyarebodes bavSvis
individualuri maxasiaTeblebis, gamovlenili riskebis,
saWiroebebisa da damcavi faqtorebis saxiT. saukeTeso interesebi
saqarTvelos konstituciis, bavSvis uflebaTa konvenciisa da misi
damatebiTi oqmebis, sxva saerTaSoriso aqtebis ZiriTadi
suliskveTebis mixedviTa da maTTan mWidro kavSirSi, aseve bavSvis
sayovelTaod aRiarebuli uflebebisa da Tavisuflebebis
mxedvelobaSi miRebis paralelurad unda ganisazRvros. garda
amisa, saukeTeso interesebis Sefasebisa da gansazRvris
proceduris ganxorcieleba, romelic sakmaod rTul, droSi
gaWianurebul da kompleqsur midgomas saWiroebs, ar warmoadgens
valdebulebas sisxlis samarTlis procesis yvela stadiaze,
aramed aRniSnuli valdebuleba arsebobs arasrulwlovnis
cxovrebaze arsebiTi gavlenis mqone gadawyvetilebebis miRebisas.
msgavsi gadawyvetilebebi ki, rogorc wesi, miiReba sisxlis
samarTlis procesis im stadiebze, ra drosac savaldebuloa
individualuri Sefasebis angariSis momzadeba.

23. naSromSi ganxiluli sakiTxebidan gamomdinare, SeiZleba
iTqvas, rom saukeTeso interesis cneba aris yovlismomcveli,
mavaldebulebeli da evoluciuri xasiaTis, aseve axasiaTebs
ganusazRvreloba, subieqtivizmi, drosa da sivrceze
damokidebuleba, momavalze orientireba da mWidro kavSiri
ZiriTad uflebebTan.

24. kvlevis Sedegad gamoikveTa, rom arasrulwlovnis ufleba,
iyos mosmenili, rogorc arasrulwlovnis saukeTeso interesebis
dacvis erT-erTi umniSvnelovanesi saproceso garantia, erTi
mxriv, warmoadgens meTodologias saukeTeso interesebis
Sesafaseblad da gansasazRvrad, xolo, meore mxriv, ganixileba,
rogorc mizani, radgan arasrulwlovnis mier Sexedulebebis
gamoxatvis uzrunvelyofa yovelTvis miiCneva arasrulwlovnis
saukeTeso interesad, rac gamoixateba arasrulwlovnis
personaluri ganviTarebis, ukeTesi gadawyvetilebisa da Sedegebis
miRebis, arasrulwlovnis daculobis uzrunvelyofasa da misTvis
pasuxismgeblobis grZnobis amaRlebaSi. arasrulwlovnis mier



214

mosazrebebis gamoxatvis uflebasa da saukeTeso interesebis
prioritetulobas urTierTSemavsebeli funqcia gaaCnia.
gasaTvaliswinebelia, rom miuxedavad procesSi aqtiuri
CarTulobisa, gamoiricxeba arasrulwlovnis pasuxismgebloba
damdgar SedegebTan mimarTebiT.

procesSi qmediTi monawileobis uflebis saTanadod
realizebis mizniT, aucilebelia marTlmsajulebis procesis
arasrulwlovnis gagebisa da aRqmis unarebis Sesabamisad, bavSvze
morgebul da araformalur garemoSi warmarTva. am TvalsazrisiT,
mizanSewonilia, yvela raionul Tu saapelacio sasamarTloSi
moewyos bavSvisaTvis adaptirebuli sasamarTlo darbazi. amasTan,
gasaTvaliswinebelia, rom arasrulwlovnis ufleba, iyos
mosmenili, praqtikulad realizdeba zepiri mosmenis meSveobiT,
rac moqmedi regulaciebidan gamomdinare garantirebulia
sasamarTloSi saqmis ganxilvisas, Tumca mizanSewonilia,
adgilobrivi sabWos SemTxvevaSic ganisazRvros gadawyvetilebis
mxolod zepiri mosmeniT miRebis valdebuleba.

25. arasrulwlovnis saukeTeso interesebis dacvis erT-erT
saproceso garantias warmomadgenloba ganekuTvneba. kanonier
warmomadgenelTa CarTulobas pirdapiri gavlena gaaCnia
saukeTeso interesebis gansazRvris procesze, rac maTi
mosazrebebisaTvis saTanado mniSvnelobis miniWebaSi gamoixateba.
Tumca, vinaidan bavSvis uflebaTa konvenciis me-5 muxli
yuradRebas amaxvilebs mSobelTa da sxva kanonier
warmomadgenelTa pasuxismgeblobaze, uflebebsa da movaleobebze,
bavSvis `ganviTarebadi unarebis“ Sesabamisad marTavdnen da
xelmZRvanelobdnen arasrulwlovans konvenciiT aRiarebuli
uflebebis ganxorcielebaSi, arasrulwlovnis unarebis
ganviTarebis Sesabamisad, klebulobs mSobelTa roli da
arasrulwlovnis mosazrebebs eniWeba meti mniSvneloba. swored
amgvarad SeiZleba dabalansdes saukeTeso interesis gansazRvrisas
arasrulwlovnisa da misi kanonieri warmomadgenlis
dapirispirebuli Sexedulebebi. rac ufro naklebad
ganviTarebulia arasrulwlovani, miT meti mniSvneloba eniWeba
mSoblis mosazrebebs saukeTeso interesis gansazRvris procesSi.

kvlevis Sedegad, SeiZleba iTqvas, rom kanonieri
warmomadgenlebisagan gansxvavebiT, procesSi saproceso
warmomadgenlis CarTuloba ar emsaxureba arasrulwlovnis
saukeTeso interess, vinaidan mas ar gaaCnia arasrulwlovanTan
emociuri da socialuri kavSiri, ris gamoc ver uzrunvelyofs
arasrulwlovnis emociur da fsiqologiur mxardaWeras.
amavdroulad, misi roli arasrulwlovnis saukeTeso interesebis
gansazRvris TvalsazrisiT ver iqneba efeqtiani. Sesabamisad,
mniSvnelovania procesSi kanonier warmomadgenelTa da ara sxva
pirTa CarTulobis maqsimalurad xelSewyoba, miT ufro, rom
arasrulwlovanTa marTlmsajulebis kodeqsiT kanonier
warmomadgenelTa wre sakmaod gafarToebulia. kanonieri
warmomadgenlis saproceso warmomadgenliT Canacvlebis Tavidan
acilebis mizniT, mizanSewonilia, amk-is 50-e muxlis pirveli
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nawilis „a“ qvepunqtSi, cvlilebis ganxorcieleba da procesSi
monawileobis mizniT kanonieri warmomadgenlisaTvis
samarTaldamcav organoSi gamocxadebisaTvis sakmarisi drois
gansazRvra an mizanSewonilia, saproceso warmomadgenlis daniSvna
ganxorcieldes  ara arasrulwlovnis samarTaldamcav organoSi
miyvanidan erTi saaTis ganmavlobaSi kanonieri warmomadgenlis
procesSi monawileobis SeuZleblobis, aramed am drois
ganmavlobaSi masTan dakavSirebis SeuZleblobis SemTxvevaSi.

26. kvlevis Sedegad, dadginda, sssk-is 44-e muxlis pirveli
nawili, romlis Tanaxmad, advokats ar aqvs ufleba imoqmedos
braldebulis miTiTebis sawinaaRmdegod, aseve ar aqvs
braldebulis nebis sawinaaRmdegod saCivris Setanisa da masze
uaris Tqmis ufleba braldebisa da sasjelis nawilSi, agreTve
amk-is me-10 muxlis me-2 nawili, romelic mxolod kanonieri
warmomadgenlis werilobiTi Tanxmobis SemTxvevaSi aniWebs
advokats arasrulwlovnis nebisagan damoukideblad saCivris
Setanis an masze uaris Tqmis uflebas, Tu es Seesabameba
arasrulwlovnis saukeTeso interesebs, ar Seesabameba advokatis,
rogorc arasrulwlovnis saukeTeso interesebis dacvis garantis
funqcias. Sesabamisad, mizanSewonilia, amk-is me-10 muxlis me-2
nawilSi cvlilebis ganxorcielebis meSveobiT, aRdges
arasrulwlovanTa marTlmsajulebis kodeqsis amoqmedebamde sssk-
is 44-e muxlSi arsebuli regulacia da advokats mieniWos
arasrulwlovnisa da misi kanonieri warmomadgenlis nebisagan
damoukideblad saCivris Setanisa an masze uaris Tqmis ufleba,
maT Soris, braldebisa da sasjelis nawilSi, Tu es Seesabameba
arasrulwlovnis saukeTeso interess, miT ufro, im garemoebis
gaTvaliswinebiT, rom arasrulwlovnis saukeTeso interesebis
upiratesad gaTvaliswineba Tavad advokatis valdebulebacaa.

27. marTlmsajulebis procesis gaWianurebis dauSveblobis,
rogorc arasrulwlovnis saukeTeso interesebis dacvis erT-erTi
saproceso garantiis gaTvaliswinebiT, mizanSewonilia, amk-is 55-e
muxlis me-3 nawilSi cvlilebis ganxorcieleba, romlis Tanaxmad,
sakasacio sasamarTlos mier Semajamebeli gadawyvetilebis
gamotanis 3 Tviani vadis aTvla daiwyeba ara saCivris dasaSvebad
cnobidan, aramed saqmis sasamarTloSi Sesvlis momentidan.
winaaRmdeg SemTxvevaSi, naSromSi asaxuli msjelobidan
gamomdinare, moqmedi regulacia realurad ar adgens sakasacio
sasamarTloSi arasrulwlovnis saqmeze Semajamebeli
gadawyvetilebis misaRebad sisxlis samarTlis saproceso
kodeqsisagan gansxvavebul vadas. aseve mizanSewonilia,
arasrulwlovnis saqmis pirvel instanciaSi ganxilvis
SemTxvevaSic dadgindes SemWidrovebuli vada, imgvarad, rom
safrTxe ar Seeqmnas samarTliani sasamarTlos uflebis
realizebas.

28. marTlmsajulebis procesis mwarmoebel da procesis
monawile pirTa specializaciis mniSvnelovan xarvezs warmoadgens
treningebis araerTjeradad da gangrZobadad Catarebis
valdebulebis ararseboba, rac kiTxvis niSnis qveS ayenebs
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specializaciis efeqtianobas. Sesabamisad, mizanSewonilia,
arasrulwlovanTa marTlmsajulebis kodeqsis me-16 muxlma
gansazRvros arasrulwlovanTa procesis ganmaxorcielebeli da
procesis monawile pirebis mier arasrulwlovanTan urTierTobis
meTodikasa da masTan dakavSirebul sxva sakiTxebSi specialuri
swavlebis araerTjeradad da gangrZobadad gavlis valdebuleba.
garda amisa, arasrulwlovanTa saqmeebis metad efeqtianad
warmoebis mizniT, sasurvelia, specializebuli pirebi muSaobdnen
mxolod arasrulwlovanTa saqmeebze. Aam mxriv, mizanSewonilia,
Tbilisis saqalaqo sasamarTlos msgavsad, iusticiis umaRlesi
sabWos gadawyvetilebiT Seiqmnas viwro specializacia
arasrulwlovanTa mier Cadenili danaSaulis saqmeebze yvela im
sasamarTloSi, sadac mosamarTleTa raodenoba amis
SesaZleblobas iZleva. garda amisa, mizanSewonilia,
arasrulwlovan msjavrdebulTa saqmeebis ganmxilveli
adgilobrivi sabWos SemTxvevaSi specializaciis moTxovnas
akmayofilebdnen adgilobrivi sabWos sxdomaze damswreTagan
gadawyvetilebis misaRebad saWiro raodenobis wevrebi, maT Soris,
Tavmjdomare da ara aranakleb erTi wevri, rogorc amas dRes
moqmedi regulacia iTvaliswinebs.

29. dasabuTebulobis, rogorc saukeTeso interesebis dacvis
saproceso garantiis gaTvaliswinebiT, mizanSewonilia,
gadawyvetileba asaxavdes argumentacias ara mxolod piris
damnaSaveoba-udanaSaulobisa Tu daniSnuli sasjelis saxisa da
zomis, aramed saukeTeso interesebis Sefaseba-gansazRvrisa da misi
prioritetulad gaTvaliswinebis Sesaxeb. aRniSnuli
gansakuTrebul mniSvnelobas iZens saukeTeso interesis cnebis
ganusazRvrelobis pirobebSi, raTa gamoiricxos gadawyvetilebis
mimReb pirTa mxridan TviTnebobis riskebi. Sesabamisad,
mniSvnelovania, gadawyvetileba ar Semoifarglebodes mxolod
saukeTeso interesis zogadi ganmartebiTa da saerTaSoriso
standartebze aseve zogadi miTiTebiT, rac gadawyvetilebebis
analizis Sedegad realur problemas warmoadgens praqtikaSi,
aramed motivacia cxadad unda asaxavdes individualuri Sefasebis
angariSze damyarebul msjelobasa da arasrulwlovanTan
dakavSirebul yvela faqtobriv garemoebas, saukeTeso interesebis
Sefasebisas gamovlenil relevantur elementebs, maT Sinaarssa da
mniSvnelobas, aseve arsrulwlovnis Sexedulebebis
gauTvaliswineblobis SemTxvevaSi, saTanado mizezebs. garda amisa,
konfliqtSi myof interesTa arsebobis SemTxvevaSi,
mniSvnelovania, sasamarTlom yovel konkretul SemTxvevaSi
imsjelos interesTa dabalansebis sakiTxze da ganaCenSi cxadad
warmoCindes dapirispirebul interesTa mniSvneloba. rac ufro
mZimea danaSauli, miT ufro mwvaved dgas marTlmsajulebis
interesTa Soris balansis dacvis sakiTxi da, Sesabamisad, miT
ufro myari argumentacia moeTxoveba sasamarTlos. im
sagamonakliso, eqstremalur SemTxvevebSi, rodesac miRebuli
gadawyvetileba ver pasuxobs arasrulwlovnis saukeTeso
interesebs, aucilebelia, Sesabamis safuZvlebze miTiTeba, imis
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warmosaCenad, rom miuxedavad damdgari Sedegisa, arasrulwlovnis
interesebi upirvelesi ganxilvis sagani iyo. dasabuTebuloba
sarwmunod unda warmoaCendes im mizezebs, romelTa gamoc
arasrulwlovnis saukeTeso interesi ar iqna miCneuli sxva
interesebis damZlev faqtorad.

30. naSromSi saukeTeso interesebis dacvis erT-erT
umniSvnelovanes garantiad ganxilul iqna gadawyvetilebis
gasaCivrebis meqanizmis arseboba. kvlevis Sedegad dadginda, rom
saukeTeso interesebis Sefasebisa da gansazRvris procesSi
saproceso garantiebis ugulebelyofa, Sefasebis arajerovnad
ganxorcieleba, mcdari faqtebis gaTvaliswineba da konkurentuli
garemoebebisaTvis gadaWarbebuli mniSvnelobis miniWeba SesaZloa
swored sasjelis saxesa da zomaze aisaxos, ra drosac ganaCeni
eqvemdebareba gasaCivrebas sasjelis nawilSi, rogorc ukanono.
Tumca, gadawyvetilebis Secvlis TvalsazrisiT, mniSvnelovania,
Sefaseba mieces arsebuli darRvevebis gavlenas saukeTeso
interesebis saTanadod gansazRvrasa da saboloo
gadawyvetilebaze. kerZod, ramdenad arsebiTi xasiaTis iyo
darRveva da miiReboda Tu ara sxvagvari gadawyvetileba misi
ararsebobis pirobebSi.

31. arasrulwlovnis saukeTeso intresebis dacvis
uzrunvelsayofad gansakuTrebuli mniSvneloba eniWeba bavSvis
uflebriv mdgomareobaze zegavlenis Sefasebis meqanizms. am
TvalsazrisiT, mizanSewonilia, sasamarTlom uzrunvelyos
kanonTan konfliqtSi myofi piris mimarT misaRebi
gadawyvetilebis, xolo sakanonmdeblo da aRmasrulebelma
xelisuflebam arasrulwlovanTa marTlmsajulebis
maregulirebeli kanonmdeblobisa da gansaxorcielebeli
politikis Sedegebis winaswar ganWvreta, arasrulwlovnis
uflebebze gavlenis prognozireba, rac uzrunvelyofs
cdomilebaTa daSvebisa da arasasurvel SedegTa dadgomis
albaTobis Semcirebas. garda amisa, arsebuli problemebis
identificirebis, saTanado cvlilebebis ganxorcielebisa da
xarvezebis aRmofxvris mizniT, mizanSewonilia, xorcieldebodes
monitoringi individualur da zogad doneze, rac gamoixateba
Sesabamisad, kanonTan konfliqtSi myofi piris mimarT miRebuli
gadawyvetilebis, agreTve arasrulwlovanTa marTlmsajulebis
maregulirebeli kanonmdeblobisa da politikis aRsrulebaze
dakvirvebasa da damdgari Sedegebis SefasebaSi. zogad doneze
monitoringis ganxorcielebisa da, Sesabamisad, arsebuli
kanonmdeblobis, politikis, ZiriTadi midgomebis bavSvis
uflebebze zegavlenis Sefasebis erT-erTi saukeTeso saSualebaa
sasamarTlo procesis monitoringi. Sesabamisad, mizanSewonilia,
amk-is 29-e muxls daematos me-4 nawili, romelic daadgens
arasrulwlovnis saqmis sasamarTloSi ganxilvaze monitoringis
ganxorcielebis SesaZleblobas da gansazRvravs iusticiis
umaRlesi sabWos valdebulebas monitoringis Catarebis wesis
SemuSavebis uzrunvelsayofad, Tumca es ukanaskneli SesaZloa
Tavad kodeqsmac moawesrigos.
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32. da bolos, mizanSewonilia, bavSvis saukeTeso
interesebisaTvis upiratesobis miniWebis ufleba aisaxos
saqarTvelos konstituciaSi, rac arasrulwlovanTa uflebebis
dacvis TvalsazrisiT myari samarTlebrivi garantia iqneba.
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saqarTvelos saerTo sasamarTloebis gadawyvetilebebi

1. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2019 wlis 5 aprilis ganaCeni, saqme #617ap-18.

2. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2019 wlis 13 Tebervlis ganaCeni, saqme #486ap-18.
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3. saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis
saqmeTa palatis 2018 wlis 10 dekembris ganaCeni, saqme #379ap-18.

4. saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis
saqmeTa palatis 2018 wlis 13 aprilis ganaCeni, saqme #595ap-17.

5. saqarTvelos uzenaesi sasamarTlos sisxlis samarTalis
saqmeTa palatis 2018 wlis 20 Tebervlis ganaCeni, saqme #656ap-17.

6. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2018 wlis 23 ianvris ganaCeni, saqme #491ap-17.

7. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2017 wlis 17 noembris ganaCeni, saqme #65ag-17.

8. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2017 wlis 2 oqtombris ganaCeni, saqme #362ap-17.

9. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2017 wlis 26 seqtembris ganaCeni, saqme #201ap-17.

10. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2017 wlis 17 martis ganaCeni, saqme #558ap-16.

11. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 20 oqtombris ganaCeni, saqme #172ag-16.

12. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 29 ivlisis ganaCeni, saqme #338ap-16.

13. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 26 ivlisis ganaCeni, saqme #251ap-16.

14. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2015 wlis 29 ivnisis ganaCeni, saqme #265ap-15.

15. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2017 wlis 23 Tebervlis ganaCeni, saqme #1/b-118-17.

16. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 23 martis ganaCeni, saqme #1/b-165-16.

17. Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis
2015 wlis 25 Tebervlis ganCineba, saqme #1g/178-15.

18. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 11 maisis ganaCeni, saqme #1/3523-15.

19. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 1 aprilis ganaCeni, saqme #1/7259-14.

20. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 22 martis ganaCeni, saqme #1/571-16.
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21. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 16 martis ganaCeni, saqme #1/313-16.

22. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 16 martis ganaCeni, saqme #1/181-16.

23. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 15 Tebervlis ganaCeni, saqme #1/184-16.

24. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 9 Tebervlis ganaCeni, saqme #1/4619-15.

25. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 28 ianvris ganaCeni, saqme #1/144-16.

26. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa

kolegiis 2016 wlis 28 ianvris ganaCeni, saqme #1/3950-15.

27. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 27 ianvris ganaCeni, saqme #1/5773-15.

28. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 21 ianvris ganaCeni, saqme #1/5900-15.

29. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 12 ianvris ganaCeni, saqme #1/5573-15.

30. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 11 ianvris ganaCeni, saqme #1/5633-15.

31. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 11 ianvris ganaCeni, saqme #1/5349-15.

32. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2016 wlis 8 ianvris ganaCeni, saqme #1/5702-15.

33. quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 24 aprilis ganaCeni, saqme #1/174-19.

34. quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 22 aprilis ganaCeni, saqme #1/267-19.

35. quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 26 Tebervlis ganaCeni, saqme #1/1116-18.

36. quTaisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 11 ianvris ganaCeni, saqme #1/570-18.

37. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 12 ivnisis ganaCeni, saqme #/364-19.

38. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 10 maisis ganaCeni, saqme #/929-18.
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39. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 24 aprilis ganaCeni, saqme #/173-19.

40. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 2 aprilis ganaCeni, saqme #/691-19.

41. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 26 martis ganaCeni, saqme #/775-18.

42. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 21 martis ganaCeni, saqme #/23-19.

43. baTumis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 11 Tebervlis ganaCeni, saqme #01-1-0118002770194.

44. rusTavis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 19 Tebervlis ganaCeni, saqme #1/371-18.

45. rusTavis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2018 wlis 20 martis ganaCeni, saqme #1/442-18.

46. goris raionuli sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 17 aprilis ganaCeni, saqme #1/18-19.

47. goris raionuli sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 8 aprilis ganaCeni, saqme #1/77-19.

48. goris raionuli sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 26 Tebervlis ganaCeni, saqme #1/52-19.

49. goris raionuli sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2019 wlis 19 Tebervlis ganaCeni, saqme #1/20-19.

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi

1. „saqarTvelos moqalaqeebi Teimuraz janaSia da giuli
alasania saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #2/1/631, 18
aprili, 2016.

2. „saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos
parlamentis winaaRmdeg“, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #1/4/592, 24 oqtomberi, 2015.

3. `saqarTvelos uzenaesi sasamarTlos konstituciuri
wardgineba saqarTvelos sisxlis samarTlos saproceso kodeqis
306-e muxlis me-4 nawilis konstituciurobis Taobaze da
saqarTvelos uzenaesi sasamarTlos konstituciuri wardgineba
saqarTvelos sisxlis samarTlos saproceso kodeqis 297-e muxlis
`z“ qvepunqtis konstituciurobis Taobaze“, saqarTvelos
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gadawyvetileba, saqme №1/4/557,571,576, 13 noemberi, 2014.

6. „saqarTvelos moqalaqe giorgi ugulava saqarTvelos
parlamentis winaaRmdeg“, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #3/2/574, 23 maisi, 2014.

7. „saqarTvelos moqalaqe ilia Wanturaia saqarTvelos
parlamentis winaaRmdeg“, saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba, saqme #2/2/558, 27 Tebervali, 2014.

8. `saqarTvelos moqalaqeebi – levan izoria da daviT-mixeili
SublaZe saqarTvelos parlamentis winaaRmdeg“, saqarTvelos
sakonstitucio sasamarTlos gadawyvetileba, saqme #1/2/503,513, 11
aprili, 2013.

9. `daniis moqalaqe heike qonqvisti saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos
gadawyvetileba, saqme #3/1/512, 26 ivnisi, 2012.

10. „saqarTvelos saxalxo damcveli saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos
gadawyvetileba, saqme #1/1/477, 22 dekemberi, 2011.

11. `saqarTvelos saxalxo damcveli saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos plenumis
gadawyvetileba, saqme #3/2/416, 11 ivlisi, 2011.

12. `saqarTvelos saxalxo damcveli da saqarTvelos
axalgazrda iuristTa asociacia saqarTvelos parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos
gadawyvetileba, saqme #2/3/406,408, 30 oqtomberi, 2008.

13. `saqarTvelos moqalaqeebi daviT jimSeleiSvili, tariel
gvetaZe da neli dalaliSvili saqarTvelo parlamentis
winaaRmdeg“, saqarTvelos sakonstitucio sasamarTlos
gadawyvetileba, saqme #1/2/384, 2 ivlisi, 2007.
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