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Law, Kluwer Law International, 2002 s Bradbrook A. Energy Law: The Neglected Aspect
of Environmental Law, Melbourn University Law Review, Vol. 19 (1), 1993, 1-19.
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VII.  @©5656:000: 3m3emg 30dmbognrgs 0bymolw®ao

In the wake of global legal order, it is no wonder anymore that
contemporary legal thinking calls for a change in domestic normative systems.
Due to increased transnationalisation the activities subject to a regulation to date
do not only transcend the national borders, but the legal harmonisation and
approximation became the central element of international cooperation.®”
Europeanisation of energy law, which can be provisionally called as an ‘export’
of the European Union (EU) energy rules and principles beyond the bounds of
the Member States sets a good example of such global legal order.

By the same token, the last couple of years have seen a growing interest
in energy law and policy among legal subjects. ‘Energy’ from being a word used
by a small section of society has now become a hot topic, thanks to the global
polices on the environment and climate change.”® Energy law, still considered as
a new area of law, is emerging at an accelerated pace receiving more attention in
academic literature.” The evolution of energy law scholarship at the European
level is guided by a variety of developments, one of which is the EU’s heavy
reliance on external energy resources. Rethinking its energy policy, the EU has
endeavoured to give its energy law wider extraterritorial effect and to strengthen
its energy relations with key stakeholders in the neighbouring regions.?

Georgia is one such ‘stakeholder’ as a non-EU developing country
influenced by the Union’s ‘transformative engagement through law’ (Magen,

89 Romanova T. Towards a Comprehensive Theory of Legal Harmonization between the EU
and Third Partner: The Case of the EU-Russian Energy Dialogue, in: Delvaux, B., Hunt, M.,
Talus, K. (Eds.), EU Energy Law and Policy Issue 3, 2012, Intersentia, 279. See also: Sieber U.
Legal Order in a Global World — The Development of a Fragmented System of National,
International, and Private Norms in: Bogdandy A., Wolfrum R. (eds.), Max Planck Yearbook of
United Nations Law, Vol. 14, 2010, 1-49.

0. Bruggeman V., Delvaux B. EU Energy Policy and Legislation under Pressure since the
UNFCCC and the Kyoto Protocol? In: Peeters M., Deketelaere K. (eds.), EU Climate Change
Policy — The Challenge of New Regulatory Initiatives, Edward Elgar Publishing, 2006, 223-239.
01 See Heffron R. J., Talus K. The Development of Energy Law in the 21 Century: a Paradigm
Shift? J. World Energy Law and Bus. 9 (3), 2016, 189-202 and Heffron R. ]., Ronne A., Bradbrook
A., Tomain ]. P. and Talus K., A Treatise for Energy Law. ]. World Energy Law Bus. 11 (1), 2018,
34-48.

902 Communication from the Commission of 10 November 2010 to the Council, the European
Parliament, the European Economic and Social Committee and the Committee of the Regions,
‘Energy 2020 A Strategy for Competitive, Sustainable and Secure energy,
COM(2010)639,10/11/2010, 2.
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2015).9%8 It participates in the European Neighbourhood Policy (ENP)* and in a
specific eastern dimension of ENP - the Eastern Partnership Initiative (EaP),®
both political formats for expanding Europeanisation. The conclusion of the EU-
Georgia Association Agreement (‘AA’)° and accession to the Energy Community
Treaty (‘EnC’)°” alluded to the process of Europeanisation in a much more
cautious tone requiring a higher degree of approximation (i.e. convergence of
laws and policy goals) along with political association, including in the field of
energy law. Nevertheless, there is a lack of research concerning the application
of EU energy law and policy*® in third countries and the theory of legal
harmonisation in energy between the EU and Georgia also remains
underdeveloped.

The present doctoral dissertation marking a pioneering contribution in
energy law in Georgia addresses this deficit and aims to analyse the impact of EU
energy law on Georgian national law, participially renewable energy (green
energy) legislation. It further contributes to the creation of a theory of energy
law as well as the ongoing debate on energy law as an autonomous domain of law
(Bradbrook, 1996; Heffron et al., 2018).9%

What brings a novelty of the research topic and why is it so essential?
Georgia’s energy sector is of high economic and strategic importance as the
country’s energy security is affected by the region’s geopolitical considerations.?!?
Being an attractive alternative for the EU in transporting oil and gas from Central

903 Magen A. Transformative Engagement through Law: The Acquis Communautaire as an
Instrument of EU External Influence. European J. Law Reform 9 (3), 2015, 361-392.

94 Communication from the Commission to the Council and the European Parliament, ‘Wider
Europe — Neighbourhood: A New Framework for Relations with our Eastern and Southern
Neighbours,” COM(2003), 11.03.2003.

95 Communication from the Commission to the European Parliament and the Council, ‘Eastern
Partnership,” COM(2008), 03.12.2008.

%%6. The Association Agreement (AA) between the European Union and the European Atomic
Energy Community and their Member States, of the one part, and Georgia, of the other part,
entering in force on 1 July, 2016.

7. International organization established between the EU and a number of third countries to
extend the EU internal energy market to Southeast Europe and beyond. Georgia acceded to the
Treaty on 1 July 2017.

%8 On the relationship between energy law and energy policy see: Heffron, R. ]. Energy Law:
an Introduction. Springer, 2015.

9. Bradbrook A. J. Energy Law as an Academic Discipline 14 (2), ]. Energy and Nat. Resour.
Law, 1994, 193-217 and Heffron R. J., Ronne A., Bradbrook A., Tomain J. P. and Talus K. A
Treatise for Energy Law. J. World Energy Law Bus. 11 (1), 2018, 34-48.

o10. Emerson M., Kovziridze T. (eds). Deepening EU-Georgian Relations What Why and how?
Second Edition, Centre for European Policy Studies, 2018, 141.
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Asia to European markets,”"! Georgia is characterized as an ‘EU-willing’ state
endeavouring to create a stable, competitive and market-oriented regulatory
framework for energy. At the same time, Georgia is a rich country with natural
resources and the potential of renewable energy (particularly hydro).?? Full
exploitation of the renewable energy sources would reduce the import
dependence as well as the energy security risks and address to the global climate
change processes.’'® Transposing EU energy legislation onto national legal system
is a great opportunity for the country to systemize its ill-regulated energy sector
inherited by the soviet legacy and to develop the standards ensuring the vast
promotion and use of alternative energy sources. This process must be channelled
through the ‘modern energy law’ (Zillman, 2012)°'4 standards and a set of guiding
principles advancing a new path for the study and practice of energy law.%®

Notwithstanding the positive tendencies in Europeanisation of the
Georgian renewable energy sector, the transportation of EU energy acquis
communautaire (‘acquis) presents considerable challenges. This dissertation aims
to uncover some of these challenges and evaluates the status of harmonising
Georgia’s municipal law under the footprint of EU renewable energy legislation.
In so doing, the thesis tries to unfold the phenomenon of ‘Europeanisation of
energy law and policy’ when the application of the EU’s energy norms
encapsulates in the domestic energy regulatory regimes of Georgia. Afterwards it
places its particular emphasis on paradigm shift?!¢ in energy as well as the low-
carbon development accelerated by adverse impact of climate change and
sustainable development agenda.®"’

In order to engage in the deeper analysis of the problem, the Ph.D. thesis
is structurally divided into introduction, four main sections, twenty-five
chapters, seventy-four subchapters and conclusion. Each section is accompanied
by a concise abstract, key hypothesis and subsequent research questions.

o1l Margvelashvili M., Maghalashvili A., Kvaratskhelia T., Ushkhvani L., Mukhigulashvili G.
Georgian Energy Sector in the Context of EU Association Agreement, 2015, Tbilisi, 14.
912 See Energy Strategy of Georgia 2016-2025.

913- See USAID White Paper Energy Strategy of Georgia (2015-2030), July, 2014, 17.

o4 Zillman N. D. Evolution of Modern Energy Law: a Personal Retrospective, J. Energy Natural
Resources Law, 30 (4), 2012 485-496 and Heffron R. ]. The Global Future of Energy Law, J.
International Energy Law Review 34 (7), 2016, 290-295.

915> Heffron R. ]., Ronne A., Bradbrook A., Tomain J. P. and Talus K. A Treatise for Energy Law.
J. World Energy Law Bus. 11 (1), 2018, 35.

916 Helm D. The New Energy Paradigm. Oxford University Press, 2005; Helm D. The
Assessment: The New Energy Paradigm. Oxford Review of Economic Policy, Vol. 21, Ne 1, 2005,
1-18.

°17- See: Leal-Arcas R., Wouters J. Research Handbook on EU Energy Law and Policy, Edward
Elgar Publishing, 2017.
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In more specific terms, the Section 1 of the dissertation maps the state of
the art in regard to energy law and offers a comprehensive account of its basic
concept and processes. The chapter defines the fundamental notions and creates
the theoretical underpinnings for policy debate given that there is an obvious
lack of literature on energy law in Georgian legal scholarship. Therefore, this part
of the dissertation does not only explain the key characteristics and components
of energy law, but it also reviews the historic evolution of the field and its
synergies with other legal subjects. Section 1 also analyses the core principles of
modern energy law and argues whether energy law should be seen as an
independent academic discipline. Key research questions: What is energy law
and what are the key determinatives of contemporary energy law? How to
distinguish ‘energy law and policy’ from ‘resources law and policy’? Why does it
matter energy law to be considered as an autonomous domain of law?

The Section 2 of the dissertation scrutinizes the elements of EU energy
law and policy, which are to be determining the basis of the Georgian energy law
reform. It thus provides an overview of EU energy and climate package and places
the particular emphasis on the external application of EU energy law. Expanding
geographical scope of EU energy norms is studied in by delimiting the Union’s
external energy competence and law enforcement measures within the third
country context. Zooming in on the EU success story, this section traces the
development of the three (to some extent - four) energy sector liberalisation
stages and applies the comparative analysis with Georgian case. Key research
questions: What are the key principles of the EU energy law and policy relevant
to the third countries? How does the EU seek to promote sustainable, competitive
and secure energy sector in non-EU countries? What are the main reference
point in the EU law that Georgian energy legal reform must be based on? What
are to be transposed in Georgia and how?

The Section 3 of the thesis details the dogmatic and normative
foundations of harmonising Georgian law and engages in analysing the
organizational-institutional structure of energy sector Europeanisation. It applies
the legal scrutiny of political and legal instruments in the EU-machinery to
enhance legal harmonisation in Georgia, which is predominantly based on the
bilateral and multilateral legal instruments: The EU-Georgia Association
Agreement (2014) and Energy Community Treaty (2016). Key research
questions: Europeanisation: What’s in a name? What does the regulatory
alignment in energy mean? What are key instruments and mechanisms to
advance the Europeanisation of Georgian energy law and policy? What motivates
the non-EU countries (i.e. Georgia) to adopt the EU energy standards?

Lastly, the Section 4 is a final chapter of the dissertation, which
demonstrates the practical application of the interim conclusions adopted in
previous sections and analyses the Europeanisation consequences on Georgian
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renewable energy legislation. For this particular purpose, this part dives into the
current regulatory framework of renewable energy and discusses whether
existing legislation ensures required level of harmonisation with the respective
EU renewable energy law. More specifically, it studies the EU’s 2009/28/EC
renewable energy directive (RES Directive)®'® as a core legal tool to harmonise
Georgia’s renewable energy legislation based on EU’s clean energy strategy®'® and
Energy Union objectives.’? Based upon the legal reasoning provided in the final
chapter the thesis puts forward 10 key recommendations of modernising
Georgia’s sustainable and green energy legal architecture. Key research
questions: How do Georgia’s current laws and regulations promote the
approximation with EU renewable energy legislation? What changes are to be
applied? What are the key shortcomings and opportunities in this process?

As for the methodology, this Ph.D. dissertation is an interdisciplinary
legal research.””! Apart from analysing the legal texts and commentaries, the
thesis also looks to gauge the opinions and perceptions of the policy and decision-
makers. Due to the novelty of the topic, descriptive research methods are applied
in the first place. The thesis also adopts comparative legal method as a means of
assessing the impact of EU energy law on Georgian municipal law. Furthermore,
the conceptual analysis method is taken into account while determining new
concepts regarding Europeanisation/harmonisation and green energy or
reinterpreting existing ones. Accordingly, the thesis stipulates two major forms
of conceptual analysis: (1) analysis of the existing conceptual framework of the
current legal instruments; (2) provisional construction of new conceptual
frameworks.””? Last but not least, the thesis reflects the evaluative research
approach to see whether the rules work in practice and if they are in accordance
with objectives of the law.? Therefore, legal impact analysis aiming to record

%18 Council Directive 2009/28/EC of the European Parliament And Of The Council of 23 April
2009 on the promotion of the Use of Energy from Renewable Sources and Amending and
Subsequently Repealing Directives 2001/77/EC and 2003/30/EC, O/ L 140, (5.6.2009).

919 European Commission, 'Clean energy for all Europeans' (ec.europa.eu, 21 December
2018)<https://ec.europa.eu/energy/en/topics/energy-strategy-and-energy-union/clean-energy-
all-europeans> accessed 12 January 2019

2. European Commission (Energy Union <https://ec.europa.eu/commission/priorities/energy-
union-and-climate_en) accessed 15 June 2019.

921 Schrama W. How To Carry Out Interdisciplinary Legal Research Some Experiences With An
Interdisciplinary Research Method. Utrecht Law Review, Ne 7, 2011, 147-162.

922 Summers S. R. The New Analytical Jurists, New York University Law Review, 41 (5) 1966,
865.

2% Hoecke V. M. Methodologies of Legal Research — Which Kind of Method for What Kind of
Discipline? Oxford and Portland, Hart Publishing, 2011.
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and explain how a particular law or group of subject-linked laws (EU energy law)
works within a particular social and geographical setting (in this case Georgia).**

By way of conclusion, this piece is an accomplishment of encapsulating
the range of legal issues related to Europeanisation theories in third countries and
the harmonisation of Georgian energy law in line with the EU energy standards.
It is believed that the Ph.D. research will contribute to the development of this
particular field of law in Georgia as well as to give additional impetus to overall
progress of Georgian science via establishing new methods and approaches. Some
of the Ph.D. dissertation key findings can be summarized as follows in a numeric
order:

1. Energy itself is no unitary policy matter, but rather a multi-
dimensional composite material that cuts across numerous policy fields. It
requires a mastery of legal, political and economic understanding to bring all the
elements of energy law into single context. Given the uneven nature of energy
law and the absence of its clear-cut meaning, Bradbrook’s frequently cited
seminal definition should be taken into consideration to provide a common
understanding of the concept. Based on this explanation, energy law covers ‘the
allocation of rights and duties concerning the exploitation of all energy resources
between individuals and, between individuals and governments, between
governments and between states.”” The dissertation uses this definition and
believes that the central element of the energy law is the regulation of rights and
obligations of various stakeholders over traditional and/or alternative energy
resources.

2. Energy law primarily concerns the management of energy
resources. However, without further engaging into deeper analysis of the
phenomenon of ‘energy law’ v. ‘energy resources laws’ in the course of this
executive summary, the thesis is in favour of looking at energy from a holistic
perspective.”” It is preferable to treat energy law as a field encompassing all
energy means, instead of considering different energy resources separately given
that energy sources are, in principle, substitutable.®” The lack of knowledge
communities,” ‘body of language’ and ‘energy jurisprudence (Heffron, 2016) must
be mentioned in this regard to explain the fragmented nature of energy law

924 See Gibson S. C. Legal Impact Analysis: The Ideal and the Practicable, 24 (4), Journal of the
Indian Law Institute, 1982, 837-847.

5. Bradbrook A. J., Energy Law as An Academic Discipline, Vol. 14, Journal of Energy and
Natural Resources Law, 1996, 194.

926 Detailed analysis falls beyond the scope of this paper. With regard to this, see Heffron J. R.,
Talus K., The Evolution of Energy Law and Energy Jurisprudence: Insights for Energy Analysts
and Researchers, Energy Research & Social Science, 19, 2016.

°27- Schill W. S. The Interface between National and International Energy Law, in: Talus K.
Research Handbook on International Energy Law, Edward Elgar publishing, 2014, 44.
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reinforced by the fact, that there is no single international governing body laying
down uniform set of energy laws.??® This leads to the ‘multifaceted’ state of energy
law being located in-between the public and private law relied on other legal
disciplines with high degree of transnational character.

3. Although the energy law gradually develops as a separate academic
discipline (also advocated by this dissertation), it is still diverse in its approach
and very much linked to other legal subjects. Energy law can be defined as the
conglomeration of rules of treaties, custom, international, national and regional
laws, and principles of intergovernmental and non-governmental international
institutions, which together regulate the various facets of energy production,
supply, consumption and trade. This is no less with regard to the European
energy law combining elements of wide areas of different legal fields. EU Energy
law is a ‘special colouring of law acquired by the elements of general EU law
applied to the energy sector®® Therefore, a great deal of energy legislation??
targeted at market liberalisation, environmental issues, climate change, antitrust
and state aid rules, inter alia, constitute EU energy law.

4. In theory, the EU’s founding treaties have been applicable to
energy since 1950s. However, in the aftermath of Lisbon, a new legal basis for
energy has been introduced, which led to a more common approach and
standardization in this field. **! Article 194 of the Treaty on Functioning of the
European Union (TFEU) spells out the key EU energy policy objectives and
enshrines three policy principles: competitiveness; security of supply; and
sustainability. Any given decision taken in interpreting or applying European
energy law, including the application of energy law outside the domain of the
European Union, contributes to the attainment of this objective.**

5. The study of the EU external relations must address the
extraterritorial application of EU energy law and policy. Historically legging
behind other aspects of external relations, energy has over the years become the
central element of today’s EU external priorities. Promoting ‘Broader Energy
Europe,” the EU has set out relevant priorities and actions in a series of strategic

98 Wawryk A. International Energy Law: An Emerging Academic Discipline, in: Babie P.,
Leadbeter P. Law as Change, University of Adelaide Press, 2012, 227.

92 Talus K. EU Energy Law and Policy: A critical Account, Oxford University Press, 2013, 43.
%%0. Introduced gradually through different legislative packages, some of the key secondary
legislation (directives, regulations and decisions) include the Electricity Market Directive of
1996 and the Gas Market Directive of 1998 (later superseded by Directive 2003/54/EC and
Directive 2009/72/EC), various regulations addressing access to gas and electricity networks and
other issues such as security of supply, renewable energy and energy efficiency.

%31 Leal-Arcas R., Filis A. Conceptualizing EU Energy Security through and EU Constitutional
Law Perspective, Fordham International Law J. 36 (5), 2013, 1126-1301.

2 Consequently, the Europeanisation of Georgia’s energy legislation should hypothetically
encapsulate these principles and endorse European values.
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documents: ‘External energy relations — from principles to action’ (2006),
‘Energy Policy for Europe’ (2007), ‘Energy 2020 Strategy’ (2010), ‘European
Energy Security Strategy’ (2014), and ‘Framework strategy for an Energy Union’
(2015). The special emphasis must be placed on the Commission Communication:
‘EU Energy Policy: Engaging with Partners beyond Our Borders’ detailing the
external dimension of EU energy policy. The policy document marks energy as
of the EU’s key challenge to date, uncovers the Union’s revitalised approach
towards the expansion of energy agenda and calls upon the intensified energy
cooperation with third countries.?

6. Being qualified as a ‘sui generis’ interstate organization mired
between the intergovernmental and supranational federal-like features, it is also
to argue, that the EU faces challenges in its ‘sui juris’participation. Although the
Union enjoys an institutional capacity to speak in a single voice, this does not
apply to the field of energy as a shared competence, where the decisions must be
taken in accordance with the subsidiarity and proportionality principles.®** Since
the founding treaties neither specify the extra-territorial energy application
standards nor allocate the external competence in energy it is an open question
to what extent the EU is able to expand the geographical scope of its energy
norms. The dissertation believes that the general rules may apply in this case by
virtue of the theory of ‘implied powers’ developed through the Court of Justice.®
According to this concept whenever the exercise of external powers is necessary
to obtain the objectives of the Union, the EU is entitled to develop real external
energy policy. This should also be fortified by invoking Articles 216 (1) TFEU
and 3 (2) TFEU regulating the EU’s external competencies to conclude the
international agreements.?

7. In pursuit of its external energy policy with partner countries the
EU primarily uses conditionality to create a network of legal, political and
administrative obligations.®®” Apart from the institutional machinery for political

933 See Samkharadze I. Europeanisation of Energy Law and Policy beyond the Member States:
The Case of Georgia, Elsevier Energy Policy Journal, 130, 2019, 1-6.

934 Although the competence is shared, there are certain aspects of energy, which clearly falls
under the EU exclusive competence, such as e.g. common commercial policy when commodities
enter the customs union. More on this: Leal-Arcas R., Filis A. Conceptualizing EU Energy
Security through and EU Constitutional Law Perspective, Fordham International Law J. 36 (5),
2013, 1126-1301.

9% See Eeckhout P. External Relations of the European Union, The doctrine of Implied Powers,
Oxford University Press, 2004, 58.

936. See Samkharadze I. Externalising the energy law: the domestic impact beyond the current
domain of the European Union’, Int. ]. Green Economics 12 (2), 2018, 151.

97 For more information on EU Conditionality, see: Schimmelfenning F., Sadelmeier U.
Candidate Countries and Conditionality in: Graziano P., Vink P. M. (eds.) Europeanization: New
Research Agendas, Palgrave Macmillan, 2007.
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leverage and technical assistance the Union employs various complementary and
targeted frameworks ranging from the specific energy provisions of bilateral
agreements with third countries (i.e., Free Trade Agreements, Partnership and
Cooperation Agreements, Association Agreements) to multilateral treaties such
as the Energy Community Treaty and Energy Charter Treaty, which are regional
or national scope. These regimes are characterized by differentiated legal force
varying from ‘soft’ to ‘hard’ law and therefore affect the energy markets of other
states to a greater or lesser extent. The soft law instruments may be regarded as
preparatory steps for the application of EU energy legislation on the territory of
countries outside the EU.

8. In 2003, Radaeli defined ‘Europeanisation’ as ‘the incorporation of
formal and informal rules, procedures, policy paradigms, styles, ways of doing
things, shared beliefs and norms, which are first defined and consolidated in the
making of EU public policy.”® As Bulmer argues, ‘Europeanisation’ is the
‘transfer from Europe to other jurisdictions of policy, institutional arrangements,
rules, beliefs, or norms, on the one hand and building European capacity on the
other.”® Taking his argument, to date, Europeanisation can more broadly be
interpreted as the process of adapting to the EU model of governance. In this far-
reaching perspective, Europeanisation is the recognition of EU law and principles
as a major source of law in non-EU countries when these states attempt to
transpose EU rules and concepts onto their national legislative and regulatory
regimes. In other words, it is a process of ‘regulatory alignment’ whereas the EU
enjoys a certain leverage in neighbouring countries, including Georgia, and is a
catalyst for reform through third countries’ mirroring its own mechanisms.

9. Legal harmonisation amounts to the assimilation of legal standards
and norms through the massive diffusion and transposition of foreign norms. It
is aimed at the co-existence of different legal systems and the creation of an
organically-uniform legal system within the country.** Harmonisation of specific
laws (as opposed to harmonisation of whole legal systems) may necessitate the
deployment of as little as a single transplant between different legal systems. To
this end, Georgia’s energy legislation harmonisation must be seen as the
adaptation of domestic energy law norms to the EU standards. This is carried out
by legislative activities aimed at reducing the legal regulatory variance between
the municipal law of Georgia and EU energy law.

938. Radaelli C. The Europeanization of Public Policy, in: Featherstone K., Radaelli C. The Politics
of Europeanization, Oxford University Press, 2003, 27.

989 Bulmer S. Theorizing Europeanization, in: Europeanization: New Research Agendas,
Graziano P., Vink P. M. (Eds.), Palgrave Macmillan, 2007, 47.

4. Samkharadze I. Harmonization of Legal Systems: EU and Georgia, Journal of Law, No. 1,
Thilisi, 2015, 322.
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10.  Aforementioned ENP and EaP political forums are the examples of
soft law instruments that are not legally binding upon Georgia. The hard law
instruments (e.g. EU-Georgia AA, which provides preferential access to EU
energy markets, often with a view to eventual entrance to the EU customs union)
in the EU external energy policy are different international treaties, to which the
EU is a member and in which it tends to include its legal norms of consistently
liberalised domestic legislation with an aim of expanding the area of factual
application of the EU energy acquis. The Energy Community Treaty serves as a
successful model of such hard law instrument for the states of the South-Eastern
Europe and beyond. It is to argue that EnC, as ‘legally binding sectoral
multilateralism,’ is a key pillar of the external dimension of the EU energy policy
in South-East Europe and a principal tool for modernising Georgia’s energy
sector.

11.  The accession of Georgia to the Energy Community Treaty on 1
July 2017 should be considered as an ‘endorsement’ of already-assumed legal
obligations under the AA%! and the obvious manifestation of a reliable energy
partnership with the EU. The principles of national constitutional law play a key
role in proper application of EU energy acquis. Georgia’s accession to the Treaty
is regulated by the Protocol Concerning the Accession of Georgia to the Treaty
Establishing the Energy Community (‘Protocol’).”# In its legal nature, the
Protocol is an international treaty binding on Georgia, which enjoys the
supremacy vis-d-vis conflicting national laws as long as it does not contradict the
Constitution and the Constitutional Law of Georgia.?3 According to Article 7 of
the Law of Georgia on ‘Normative Acts’ and Article 6 of the Law of Georgia on
‘International Treaties,” the Protocol becomes an inherent part of the Georgian
legal system as duly ratified by the Parliament of Georgia on 21 April 2017.

12.  The explicit recognition of the Energy Community Law
supremacy and full applicability of EU energy acquis guaranteed by the
Constitution is just a steppingstone to harmonise Georgia’s energy sector. The
effective implementation requires the positive reception of general principles of
EU law by executive and judiciary bodies. Georgian case law reveals no real traces

o4l EU-Georgia Association Agreement mandates the harmonisation of Georgian legislation with
EU law in a number of fields, whereas the energy sector is one crucial aspect. Article 297 of the
AA defines the general principles of energy cooperation between the EU and Georgia as
partnership, mutual interest, transparency and predictability, all of which reflect the EU’s
endeavour to support the modernization of Georgia’s energy legislation through harmonisation.
Annex XXV of the AA specifies the concrete EU legal acts that must be implemented in the
fields of electricity, natural gas, oil, renewable energy and energy efficiency.

%42 The Decision of the Ministerial Council of the Energy Community of 14™" October 2016
approving the accession of Georgia to the Energy Community (Decision 2016/18/MC-EnC).

4. Constitution of Georgia, Article 6 (2), 24.08.1995.
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of referring to AA and Accession Protocol. At the time of writing, one of the
rarest references to the AA was made in 2015, when the Constitutional Court of
Georgia based its reasoning®* on Articles 228 and 229 of the AA (Blockmans et
al., 2018).°% Primary and secondary energy legislation currently incorporates
some aspects of regulation and rules in accordance with EU principles.
Nevertheless, complying with the EnC requirements oblige Georgia to
significantly alter its energy legislation and to create a new market framework to
achieve security of supply, competitiveness and sustainability goals.

13.  During the last decade, Georgia’s energy sector has seen a major
transformation. It is currently governed by the overarching 1997 Law of Georgia
on Electricity and Natural Gas.?* The domestic energy regulatory framework also
includes the 1999 Law of Georgia on Oil and Gas as well as secondary normative
acts and other legislation adopted by the Georgian National Energy and Water
Supply Regulatory Commission (GNERC) responsible for licenses and permits.**’
It is significant to underline that the new Law of Georgia on Energy is currently
being prepared, which will repeal the primary Law on Electricity and Natural
Gas.”® The incoming Law should be seen as instrumental to reforming energy
sector accommodating the provisions of the EU energy law on unbundling, third
party access, regulatory authorities, consumer protection, public service
obligations etc. Among these provisions, particular importance are the rules for
electricity and gas networks in the so-called ‘unbundling’ directives of the EU’s
Third Energy Package (2009) targeted at achieving more competitive markets,
unbundling energy suppliers from network operators, strengthening the
independence of regulators, promoting cross-border cooperation between

944 Decision of the Constitutional Court of Georgia, N 2/3/630, 31 July, 2015.

6. Blockmans S., Hriptievschi N., Panasiuk V., Zguladze E. Integrity and Judicial Reform on
Trial, in: Emerson M., Cenusa D., Kovziridze T., Movchan V. The Struggle for Good Governance
in Eastern Europe, Centre for European Policy Studies, 2018, 122.

%4 Law of Georgia on Electricity and Natural Gas, 27.06.1997

%47. GNERC is an independent regulator of energy sector. The Commission members are selected
by the Georgian Parliament. The Commission approves its own budget and is financed through
a fee imposed on licensees, the Electricity Market Operator, small hydro plants, exporters,
importers, and suppliers of natural gas. According to the Law, GNERC may issue licences in the
Georgian electricity and natural gas sectors, regulate activities of licensees, importers, exporters,
the market operator, and suppliers of natural gas, resolve disputes between licensees and
customers, as well as monitor the energy market. For more information, see GNERC, 'Legal Acts
adopted by the Commission' (http://gnerc.org/en/legal/komisiis-mier-mighebuli-samartlebrivi-
aqtebi) accessed 22 December 2018.

948 The preparation of the new Law of Georgia on Energy is funded by the European Union
EU4Energy Programme (Energy Community, ‘EU4Energy Initiative, (energy-
community.org, 2017)) <https://www.energy-
community.org/regionalinitiatives/EU4Energy.html> accessed 8 January 2019
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transmission system operators and increasing transparency in the retail market
to benefit consumers.

14.  The Protocol defines a large number of EU legislative acts
(directives and regulations)®® to which Georgia’s domestic legislation should be
harmonised. It provides a timeframe for the implementation of key reforms in
the energy sector in the areas of electricity, gas, energy efficiency, renewable
energy and energy-related environment. Adopting the EU energy package in
timely manner brings significant uncertainty. This is reinforced by the fact, that
the enforcement is the weakest feature of the Treaty.®>® The EnC does not operate
a supranational surveillance authority should Georgia not deliver on promises in
due course. Specifically, compliance monitoring is conducted by the EnC
Secretariat, which may initiate infringement procedures after having discovered
or having been notified of Treaty violations.”! In practice, EnC enforcement is
of a political nature®? and the Secretariat will likely resort to diplomatic channels
to encourage Georgia to adopt the EnC laws instead of opening infringement
cases against Georgia for non-adoption of EnC rules.*>

15.  Given that Georgia’s present energy legislation and regulatory
regime is not aligned with modern regulatory standards, as outlined above, the
legal harmonisation is an absolute necessity for the country to modernise its
energy regulatory framework. Georgia’s aspiration to approximate its legislation
to the EU’s core requirements is possible to realize by deploying proper
codification and enforcement measures that ensure consistent transformation
processes. This transformation should be guided by scholars-advocated common
energy law principles. Heffron et al. propose the following seven principles: (1)
national resources sovereignty, (2) access to modern energy services, (3) energy

4. The examples of the legal approximation agenda, inter alia, include: Electricity Directive
(2009/72/EC); Gas Directive (2009/73/EC); Oil Directive (2009/119/EC); Renewable Energy
Directive (2009/28/EC); and three key Energy Efficiency Directives (2006/32/EC, 2010/31/EU,
2010/30/EU).

0. Buschle D. Exporting the Internal Market — Panacea or Nemesis for the European
Neighbourhood Policy? Lessons from the Energy Community, EU Diplomacy Paper No. 2,
College of Europe, 2014, 11.

1 Theiss J. EU External Energy Governance — An Internal Remedy? in: Delvaux B., Hunt M.,
Talus K. EU Energy Law and Policy Issues 4, Intersentia, 2014, 269.

%2 For more information, see: Buschle D. The Enforcement of Energy Law in Wider Europe, in
Buschle D., Hirsbrunner S., Kaddous C. (eds.), European Energy Law, Helbing Lichtenhahn
Verlag, 2011, 316.

3. Inviting comparison with another Contracting Party, the EnC initiated an infringement
procedure against Bosnia and Herzegovina for not adopting EU State aid law only in 2010, four
years later since the Energy Community Treaty’s entry into force. See Ciric R. Application of
Energy Community Competition Rules in Georgia, Furopean Networks Law and Regulation
Quarterly 1, 2016, 31.
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justice,®* (4) prudent, rational and sustainable use of natural resources, (5)
protection of environment, human health & combating climate change, (6)
energy security and reliability, and (7) resilience (Heffron et al., 2018). The
harmonisation of obsolete energy legislation in Georgia on the basis of these
guiding principles would assist in the development of a legal field in a systematic
manner.” It would also facilitate to develop a long-term strategy and more
holistic approach to energy law (See point 2 above).

16.  The Europeanisation of Georgian renewable energy law must be
based on the EU RES Directive imposing legally binding targets on Member
States. Albeit Georgia is not a member state of the EU*® it is still obliged to
increase the contribution of renewable sources to energy consumption for
electricity, heating and cooling. The transposition of the Directive into Georgian
national legal system is required by the Association Agreement and Energy
Community Treaty Accession Protocol including the costs for the
implementation. Furthermore, due to the time constrains of attaining the targets
by 2020, Georgia should determine the mandatory national targets and measures
to increase renewable in gross final energy consumption towards 2030.

17. The country should be eyeing on the constant evolving nature of
the European Law and follow the dynamic approximation pathway. However,
Georgia is not yet obliged to endorse the EU’s new renewable energy directive
under so-called “Winter Package’ influenced by landmark UNFCCC Paris
Agreement.”” The shift from the Third to Clean Energy (for all Europeans)
Package becomes mandatory only in case the Energy Community issues a binding
decision upon Georgia.”®® As long as, at the time of writing, there is no such a
binding decision in place, Georgia should remain stick to implementing the
2009/28/EC RES Directive.

18.  The detailed analysis uncovers that while the aforementioned Law
of Georgia on Electricity and Gas has undergone a number of amendments, the
country’s renewable energy legislation, nonetheless, remains non-compliant
with the provisions of the RES Directive: The binding targets; National
Renewable Energy Action Plan; cooperation mechanisms (i.e. statistical

94 See Heffron R. J., McCauley D. The Concept of Energy Justice across the Disciplines. Energy
Policy 105, 2017 658-667.

%5 Sainati T., Locatelli G., Smith N. Project Financing in Nuclear New Build, Why Not? The
Legal and Regulatory barriers, Energy Policy 129, 2019, 112.

96 See Samkharadze I. Europeanization of Georgia: The Key Legal Aspects of EU Membership,
J. Justice and Law No. 5, 2005, 39-55.

957. UNFCCC, 'What is the Paris Agreement?' (unfcce.int, 3 July
2018) <https://unfccc.int/process-and-meetings/the-paris-agreement/what-is-the-paris-
agreement> accessed 12 January 2019

8 Treaty Establishing Energy Community, Articles 89-93.
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transfers, joint projects with Energy Community Treaty Contracting Parties and
beyond); support schemes; administrative procedures and regulations; grid access
and infrastructure; information and training etc.®® The required renewable
energy legal reform is so fundamental that it will be rather impossible to do so
with another ordinary legislative amendments package. It is thus highly
recommended to draft and adopt a separate law of Georgia on promoting the
production and the use of energy from renewable sources.

19.  The purpose of the special law should be to establish a legal basis
for the incentives, facilitation and use of energy from renewables (non-
discriminatory approach in terms of renewable energy sources) and to set
mandatory binding targets for the overall share of energy in gross final
consumption of energy, as well as establishing sustainable criteria for biofuels
and bio liquids. This law should be further laying down provisions relating to
support schemes, statistical transfers and joint projects between Georgia and
other EnC parties, guarantees of origin, administrative procedures, and access to
the electricity grid for energy from renewable sources.

20.  Opverall, modernisation of an outdated national energy legislative
infrastructure requires a consistent course of reform which to follow. This course
is now largely driven by EU-Georgia cooperation. A so-called EU 7egal external
policy®? ensures that Georgia’s energy framing process is line with the EU
energy acquis. However, significant work remains to be done to deliver on the
commitments undertaken by the Association Agreement the EnC membership.
A simple ‘copy-paste’ approach of harmonising national laws does not suffice for
a successful legal harmonisation. EU energy law must be exported creatively to
enhance the capacity of an energy market reform. This may require the
placement of formal institutions and procedures in compatibility with EU rules
to ensure a smooth implementation of energy acquis. Real enforcement
measures, rather than a simple legal transposition, should be considered as a key
to succeed in adapting to the European energy principles.

21.  The future prospects of Europeanisation of Georgian energy law
and policy largely depends on enhanced energy partnership between the
European Union and Georgia and the endeavour of the parties to fulfil the treaties
in good faith (the principle of pacta sunt servanda’). The unfailing cooperation
among the parties must be based on solidarity and trust to encourage secure,

99 See RES Directive and Woerdman E., Roggenkamp M., Holwerda M. Essential EU Climate
Law, Edward Elgar Publishing, 2015, 129.

90. Pradel N. The EU External Energy Policy and the Law: Does the EU Really Matter? In:
Squintani L., Reese M., Vanheusden B. Sustainable Energy United in Diversity — Challenges and

Approaches in Energy Transition in the European Union, European Environmental Law Forum
Book Series, Vol. 1, 2014, 245.
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sustainable, competitive and affordable energy.”! The Union should be willing
to employ more sophisticated mechanisms (i.e. financial aid for intensified
capacity building actions) for using regional setting more effectively and
strengthening energy governance in Georgia. As most of the EU external powers
envisage soft-harmonisation commitments in its nature,®? it is recommended
that this process is accompanied at the municipal level with ‘Euro-friendly’
acceptance of European legal standards.

%1 Coop G., Maier B. The External Relations of EU Energy Regulation, in: Cameron P. D.,
Heffron R. J. Legal Aspects of EU Energy Regulation: The Consolidation of Energy Law across
Europe, second edition, Oxford University Press, 2016, 89.

%2 Petrov R. Exporting the Acquis Communautaire into the Legal Systems of Third Countries,
European Foreign Affairs Review 13, Kluwer Law International, 2008, 41.
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