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                        S e s a v a l i 
  
 winamdebare naSromSi ganxilulia saerTaSoriso kerZo 
samarTlis erT-erTi umniSvnelovanesi instituti, 
saxelSekrulebo valdebulebiTi urTierTobebi, romlebic 
datvirTulia ucxouri elementiT.          

saerTaSoriso kerZo samarTali, pirvel rigSi, samoqalaqo-
samarTlebrivi urTierTobaa ucxouri elementis monawileobiT, 
xolo kerZosamarTlebrivi urTierTobis warmoSobis yvelaze 
gavrcelebuli instituti  xelSekrulebaa. amrigad, 
saerTaSoriso kerZo samarTalSic erT-erT yvelaze ufro 
gavrcelebul instituts xelSekruleba warmoadgens, romelic 
datvirTulia ucxouri elementiT.1  

mas Semdeg, rac saqarTvelom aRidgina saxelmwifoebrivi 
damoukidebloba da qarTvelma xalxma daiwyo sabazro ekono-
mikaze, kerZo sakuTrebaze da xelSekrulebis Tavisuflebis 
principebze agebuli samarTlebrivi saxelmwifos mSenebloba, 
mewarmeebs saSualeba miecaT Sesabamisi xelSekrulebebis 
dadebiT saqmiani kavSirebi daemyarebinaT ucxoel partniorebTan.  

saqarTvelo da misi kerZo seqtori globaluri ekonomikis 
nawili xdeba. saerTaSoriso samoqalaqo brunva ki, Sesabamisad, 
samarTlebriv gaformebas povebs xelSekrulebebSi. zemoTqmulis 
gaTvaliswinebiT, udavoa, raoden did interess iZens ucxouri 
elementiT datvirTuli xelSekrulebebis problemuri 
sakiTxebis siRrmiseulad Seswavla. miT ufro, rom qarTul 
iurisprudenciaSi jer kidev saTanado moculobiT ar aris 
gamokvleuli saerTaSoriso kerZo samarTlis sagnis zemoT 
aRniSnuli sakiTxebi.2 

swored saxelSekrulebo urTierTobebSi gvxdeba yvelaze 
xSirad ucxouri elementi. aq ki warmoiSoba garkveuli kolizia 
_ Tu romeli qveynis samarTali unda iqnes gamoyenebuli 

                                                           
1 sabWoTa (da Semdeg inerciiT rusul) iuridiul literaturaSi mas 
sxvagvarad sagareo-ekonomikur xelSekrulebebad moixsenieben. ix. Богуславский, 
Международное частное право (Международные отношения), M., 1994, c. 199-230, aseve, 
Канашевский, Внешнеэкономические сделки: материально-правовое и коллизионное 
регулирование (Волтерс Клувер)  M., 2010, c. 1-91. 
2 ukanasknel wlebSi qarTveli mkiTxveli, garkveulwilad, ganebivrebulia 
wignebiT, romlebic, zogadad, saerTaSoriso kerZo samarTlis sagans mieZRvna, 
magram jerjerobiT ar moipoveba monografiis saxis naSromi, romelic 
damoukideblad mieZRvneboda mxolod winamdebare sakvlev Temas _ saxel-
Sekrulebo valdebulebiT urTierTobebs ucxouri elementis monawileobiT, 
cxadia Tu mxedvelobaSi ar miviRebT vaxtang zaaliSvilis mier iv. 
javaxiSvilis saxelobis Tbilisis saxelmwifo universitetSi 2005 wels 
dacul sakandidato disertacias: `saxelSekrulebo koliziuri samarTali 
evropuli kavSirisa da qarTuli kanonmdeblobis mixedviT~. samwuxarod, 
aRniSnuli naSromi sruli saxiT jer gamoqveynebuli ar aris. amave dros 
unda aRiniSnos, rom verc erTi disertacia calke aRebuli, maT Soris 
winamdebare naSromic, ver amowuravs da gadawyvets srulad im problemur 
sakiTxebs, rac saxelSekrulebo sakolizio samarTals Seexeba. 
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samarTlebrivi urTierTobis mosawesrigeblad. SemTxveviTi araa, 
rom saerTaSoriso kerZo samarTals sxvagvarad sakolizio 
samarTals (Conflict of Laws) uwodeben.3  

bolo aTwleulebSi saerTaSoriso savaWro praqtikaSi didi 
gavrceleba pova mxareTa nebis avtonomiis principma. am 
ukanasknelis mixedviT, TviT kontrahentebi irCeven 
xelSekrulebis momwesrigebel samarTals, magram problema amiT 
ar iwureba. TiToeuli kontrahentis survilia Tavisive qveynis 
samarTali iqnes gamoyenebuli xelSekrulebis mosawesrigeblad. 
mxareebi erTmaneTs konkurencias uweven aramarto saqonlis 
miwodebasa da momsaxurebis gawevaSi, aramed samarTlebrivi 
sistemis arCevaSic. Tu isini ver SeTanxmdebian TavianTi 
qveynebis samarTlis arCevaSi, maSin maT SeuZliaT neitraluri – 
mesame qveynis samarTlis arCeva. aq ki sxvagvari problema 
warmoiSoba. mxareTa nebis avtonomiis farglebi aris Tu ara 
ramenairad SezRuduli? ramdenad SeuzRudavni arian 
kontrahentebi airCion nebismieri qveynis samarTlebrivi sistema? 
Tuki aseTs aqvs adgili, ra SemTxvevaSi? aucilebelia Tu ara 
arCeuli qveynis samarTalsa da xelSekrulebas Soris 
arsebobdes garkveuli kavSiri? SeuZliaT Tu ara kontrahentebs 
ara romelime qveynis samarTali, aramed samarTlis zogadi 
normebi airCion? rogor unda mowesrigdes xelSekruleba Tu 
mxareebi saerTod ar airCeven an, erTmaneTSi SeuTanxmeblobis 
gamo, ver airCeven romelime qveynis samarTals?  

garda zemoT aRniSnulisa, fundamenur sakiTxs ganekuTvneba 
imis gansazRvra, xelSekrulebis mosawesrigeblad romel meTods 
unda mieniWos upiratesoba: xist meTods, Tu moqnil meTods. 
aRniSnulis garSemo fokusirebulia mTeli naSromi. 
gaanalizebulia Tu ra arCevani gaakeTa am mxriv qarTvelma 
kanonmdebelma da ramdenad iqna gaziarebuli mowinave qveynebis 
gamocdileba. 

                                                           
3 qarTul enaze bolo dros gamosuli wignebis umravlesobaSi, romlebic 
saerTaSoriso kerZo samarTals eZRvneba, gamoyenebulia termini ,,koliziuri 
samarTali~ (koliziuri norma). ix. gamyreliZe, saerTaSoriso kerZo 
samarTlis Sesavali (pirveli wigni), Tb., 2000, gv. 17; Ciqvanaia, saerTaSoriso 
kerZo samarTali (tsu) Tb., 2000, gv. 23; gabisonia, sainvesticio davis monawile 
iuridiul pirTa iurisdiqcia, Tb., 2002, gv. 129; janxoTeli, saerTaSoriso 
kerZo samarTali, Tb., 2003, gv. 50; gabisonia, saerTaSoriso kerZo samarTali, 
Tb., 2006, gv. 222; miuxedavad aRniSnulisa, mocemul naSromSi ufro 
marTebulad iqna miCneuli termin ,,sakolizio samarTlis~ (sakolizio norma) 
gamoyeneba. cnobili qarTveli iuristebisa da enaTmecnierebisgan Semdgari 
avtorTa koleqtivis mier qarTuli iuridiuli terminebi rusulidan iTargmna 
Semdegnairad: Коллизионное право – sakolizio samarTali; Коллизионная норма – 
sakolizio norma. ix. iuridiuli terminologia (rusul-qarTuli nawili), 
Semdg. Jvania/furcelaZe/qavTaraZe/wereTeli, Tb., 1963, gv. 113; termini 
,,sakolizio samarTali~ da ,,sakolizio nomebi“ TavianT naSromebSi 
gamoyenebuli aqvT profesorebs liluaSvils da jorbenaZes. ix. liluaSvili, 
saerTaSoriso kerZo samarTali (jisiai) Tb., 2000, gv. 15; jorbenaZe, 
saqarTvelos momavali samoqalaqo kodeqsis ZiriTadi problemebi, samarTlis 
reforma saqarTveloSi, Tb., 1994, gv. 153. 
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saqarTvelos parlamentma 1998 wlis 29 aprils miiRo 
,,saerTaSoriso kerZo samarTlis Sesaxeb~ kanoni #1362-II 
(SemdgomSi saqarTvelos sksk), romelic ZalaSi Sevida 1998 wlis 
1 oqtombers.4 aRniSnuli kanonis miRebiT saqarTvelo ufro 
dauaxlovda did saerToevropul ojaxs gaiziara ra msoflios 
mowinave qveynebis gamocdileba sakolizio samarTlis proble-
matur sakiTxebSi.  
 gaziarebul unda iqnes rene davidis mosazreba imis Sesaxeb, 
rom ,,rogorc yvela sxva mecnierebas, erovnuli karCaketiloba 
mudam vnebda iuridiul mecnierebasac. igi uazrobad iqca da 
faqtobrivad warmoudgeneli gaxda msoflioSi, sadac manZili ar 
arsebobs da sazRvrebma mniSvnelovanwilad azri dakarga~.5 
aRniSnuli miT ufro iTqmis saerTaSoriso kerZo samarTlis 
sagnis im nawilze, romelic awesrigebs saxelSekrulebo 
valdebulebiTi urTierTobebidan warmoSobil sakolizio 
sakiTxebs. dResdReobiT, rodesac saerTaSoriso TanamSromlobam 
aseT maRal dones miaRwia, warmoudgenelia gamoyenebul iqnes 
sakolizio samarTlis normebi, Tu mxedvelobaSi ar iqneba 
miRebuli SedarebiTi samarTlis daskvnebi.6 vinaidan, SedarebiTi 
samarTali qarTuli iuridiuli mecnierebis ganaxlebis 
aucilebeli pirobaa, gamoyenebul iqna SedarebiT-samarTlebrivi 
meTodi. igi daexmareba qarTvel iuristebs sakuTari samarTlis 
ukeT SecnobaSi da gamosakvlevi sakiTxis arsis ukeT dadgenaSi. 
sazRvargareTis mowinave qveynebis saukunovani sasamarTlo 
praqtikis, mecnieruli doqtrinebis, kanonmdeblobis, 
koncefciebis, ideebis gacnoba aris swored sakuTari samarTlis 
ukeT ganviTarebis sawindari.       

1997 wels saqarTvelosa da evrokavSirs Soris daido 
SeTanxmeba `partniorobisa da TanamSromlobis Sesaxeb~,7 romlis 
mixedviTac saqarTvelom aiRo valdebuleba misi kanonmdeblobis 
evrokavSiris kanonmdeblobasTan daaxloebis Sesaxeb (42-43-e 
muxlebi).  

rogorc cnobilia, evrokavSiris wevrma qveynebma, romSi, 1980 
wels, miiRes konvencia: ,,saxelSekrulebo valdebulebebisadmi 
gamosayenebadi samarTlis Sesaxeb~ (SemdgomSi romis konvencia).8 
am konvenciasTan SesabamisobaSi moyvanil iqna evrokavSiris 
qveynebis sakolizio kanonmdebloba, saxelSekrulebo valdebu-
lebiT urTierTobebTan dakavSirebiT.  

                                                           
4 gamoqveynebulia saqarTvelos parlamentis uwyebani 1998 weli _ #19-20. 
5 davidi, Tanamedroveobis ZiriTadi samarTalebrivi sistemebi, T. niniZis 
Targmani (ganaTleba) Tb., 1999, gv. 22. 
6 Цвайгерт/Кётц, Введение в сравнительное правоведение в сфере частного права. Т. I. 

(Международные отношения), M., 1998, c. 15. 
7 ZalaSia 1991 wlis 1 ivlisidan. 
8 Convention on the law applicable to contractual obligations opened for signature in Rome on 19 
June 1980 (80/934/EEC) Official Journal L 266, 09/10/1980 p. 0001 – 0019. ix. Semdeg 
vebgverdze: http://www.rome-convention.org /instruments/i_conv_orig_en.htm (03.03.2007). 

 
 

7



 

2008 wlis 17 ivniss evropis parlamentma da sabWom miiRes 
reglamenti: ,,saxelSekrulebo valdebulebebisadmi gamosayene-
badi samarTlis Sesaxeb~, romelmac 2009 wlis 17 ivniss Sevida 
ZalaSo da Secvala romis 1980 wlis konvencia (SemdgomSi romi I 
reglamenti).9   

evrokavSiris qveynebis Tanamedrove kanonmdeblobis 
ganxilvisas da mis saqarTvelos sksk-Tan Sedarebisas, naSromis 
avtori umeteswilad Semoifargla sakuTriv romis konvenciis, 
romi I reglamentis da aseve saerTaSoriso kerZo samarTlis 
Sesaxeb germaniis kanonis10 (SemdgomSi: germaniis sksk-i) normebis 
ganxilviT.                 
 naSromis pirveli nawili exeba mxareTa mier xelSekrulebis 
momwesrigebeli samarTlis arCevas, amitom naSromSi ganxilulia 
istoriuli kuTxiT Tu rogor mkvidrdeboda mxareTa nebis 
avtonomiis principi; mxareTa mier samarTlis arCeva da ucxo 
qveynis samarTlis normebis inkorporaciis sakiTxebi; mxareTa 
nebis avtonomiis Sesaxeb arsebuli Teoriebi; sasamarTloebis 
mier mxareTa nebis avtonomiis principis aRiareba; mxareTa nebis 
avtonomiis principis aRiareba Tanamedrove erovnuli 
kanonmdeblobiT da saerTaSoriso konvenciebiT; saqarTvelos 
saerTaSoriso kerZo samarTlis kanoni da mxareTa nebis 
avtonomiis principis aRiareba.  

aseve, pirvel nawilSi ganxilulia mxareTa nebis avtonomiis 
farglebi da misgan gamomdinare sakiTxebi, rogoricaa mxareTa 
mier arCeuli samarTlis kavSiri xelSekrulebasTan; mxareTa 
mier Lex mercatoria-s arCeva; Lex fori-s imperatiuli normebi da 
mxareTa nebis avtonomiis sakiTxi; Lex fori-s da transnacionaluri 
sajaro wesrigis normebi  da mxareTa nebis avtonomiis sakiTxi; 
`susti mxaris~ interesebis dacva samomxmareblo da Sromis 
xelSekrulebebSi. 
 naSromis meore nawilSi ganxilulia Tu romeli qveynis 
samarTali unda iqnes gamoyenebuli, rodesac mxareebs igi ar 
aurCeviaT. xisti meTodis mxardaWeris SemTxvevaSi gamoyenebas 
eqvemdebareba: xelSekrulebis dadebis adgili, an 
xelSekrulebis Sesrulebis adgili, an konkretuli tipis 
xelSekrulebidan gamomdinare sakolizio sabmelTa nusxa; 
moqnili meTodis SemTxvevaSi mxedvelobaSi SeiZleba iqnes 
miRebuli  mxareTa hipoTezuri ganzraxva;  ,,yvelaze mWidro 

                                                           
9 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the 
law applicable to contractual obligations (Rome I) (80/934/EEC) Official Journal of the European 
Union L 177,Volume 51 4 July 2008. ix. Semdeg vebgverdze: http://eur-lex.europa.eu/ 
LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0016:EN:PDF (03.06.2009). 
10 germaniis samoqalaqo kodeqsis Sesaval nawilSi, danarTis saxiT, 
gaTvaliswinebulia saerTaSoriso kerZo samarTlis Sesaxeb kanoni _ EGBGB 
(Einführungsgesetz zum Bürgerlichen Gesetzbuch). masSi 1986 wels Sevida cvlilebebi da 
igi SesabamisobaSi movida romis konvenciasTan. ix. Dickson, The Reform of Private 
International Law in the Federal Republic of Germany, 34 ICLQ, 1985, pp. 231-266. 
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kavSiris~ da ,,damaxasiaTebeli Sesrulebis~ koncefcia; 
ganxilulia uZrav  qonebasTan dakavSirebuli, tvirTis gada-
zidvis da rwmunebulebasTan dakavSirebuli Taviseburebani.  
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        n a w i l i   p i r v e l i: 
    
        mxareTa mier xelSekrulebis  
            momwesrigebeli samarTlis arCeva  
 
 
            I Tavi  

         istoriuli mimoxilva  

 
barbarosebis kanonebs ar SeuqmniaT raime Rirebuli 

safuZvlebi saerTaSoriso kerZo samarTlis Teoriebis gansavi-
Tareblad. im epoqaSi, pirovneba sadac ar unda wasuliyo, Tan 
mihqonda Tavisi warmoSobis adgilis kanoni. amrigad, salikeli 
eqvemdebareboda salikur kanonebs, saqsi _ saqsonur kanonebs da 
sxv. igi gaxda universaluri principi. Sereuli mosaxleobis 
qveynebSi, magaliTad, italiaSi, zemoaRniSnuli principi 
damkvidrda rogorc Cveuleba, romelsac eqvemdebarebodnen 
saxelSekrulebo samarTalurTierTobis monawileni. ase, 
magaliTad, miTiTebuli iyo, rom ,,gamyidveli sargeblobs 
salikuri kanonis dacviT~. sasamarTlo ganxilvis dros, 
mosamarTles SeeZlo ekiTxa mosarCelisTvis an mopasuxisTvis: 
,,romeli kanonis qveS cxovrob~ (Qua legge vivis)? VIII saukunis erT-
erTi samefo kanoni rekomendacias uwevs mosamarTleebs, raTa 
maT dasvan SekiTxva modave mxareebis misamarTiT: ,,rogoria 
Tqveni moqalaqeobis kanoni?~ (Quale gabeant legem ex natione). rogorc 
etyoba, zogierT SemTxvevaSi, mxareebs eZleodaT saSualeba 
mieTiTebinaT ara maTi warmoSobis kanonze, aramed im kanonze, 
romlis mixedviTac maT surdaT ,,ecxovraT~ (gadaewyvitaT dava). 
igi warmoadgenda pirvel gadaxvevas tradiciuli pirovnuli 
warmoSobis kanonisgan (lex originis) da aseve mxareTa mier 
xelSekrulebis momwesrigebeli samarTlis arCevis (nebis 
avtonomiis)  pirvel magaliTs.11 F 

italiuri statuturi Teoriis Semdgomi ganviTareba XVI 
saukuneSi wilad xvda frang iuristebs. maT Soris yvelaze 
gamorCeuli iyo Sarl diumuleni (1500-1566 w.).12 swored man 
gaakritika pirvelad samarTalurTierTobis mosawesrigeblad 
xelSekrulebis dadebis adgilis (qveynis) samarTlis gamoyenebis 
principi.  

diumulenis sityvebiT mxedvelobaSi unda iqnes miRebuli 
yvelaferi, iqneba es mxareTa qceva Tu  savaraudo ganzraxva 
(hipoTezuri neba). mogvianebiT, zogierTma avtorma, diumulenis 
mier zemoT gamoTqmuli azris gamo, mas  `nebis avtonomiis mama~ 
uwoda. Tumca, rogorc cnobili danieli iuristi lando 
                                                           
11 Вольф, Международное частное право, перевод с английского, М., 1948, с. 35-36. 
12 iqve, gv. 41.   
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acxadebs: saeWvoa, rom igi nebis avtonomiis instituts  
Tanamedrove gagebiT gulisxmobda.13 

xelSekrulebis dadebis adgilis kanonis (lex loci contractus) 
gamoyeneba mxardaWerili iqna diumulenis Semdegac, kerZod XVIII-
XIX saukuneebSi evropaSi ganxorcielebuli kerZo samarTlis 
pirvel kodifikaciebSi. aRniSnuli pirvel rigSi exeboda 
ormxriv xelSekrulebebs, rogoricaa, magaliTad, nasyidobis 
xelSekruleba, romlis dadebis da Sesrulebis adgili umetes-
wilad erTmaneTs emTxveoda. ufro metic, xSir SemTxvevaSi, 
nasyidobis xelSekruleba dadebisTanave sruldeboda. adrin-
deli kontinenturi evropis iuridiuli literaturis gacnoba 
uCvenebs, rom lex loci contractus  principi dominirebda XIX saukunis 
pirvel naxevramde. avtorebis umetesoba da sasamarTloebi mxars 
uWerdnen xelSekrulebis dadebis adgilis samarTlis gamoye-
nebas da, iSviaT SemTxvevaSi, xelSekrulebis Sesrulebis 
adgilis samarTlis gamoyenebas, Tuki CaTvlidnen, rom es iyo 
mxareTa hipoTezuri nebis gamovlineba.14 

XIX saukunis meore naxevridan lex loci contractus  samarTlis 
gamoyenebam  dakarga Tavisi pirvelxarisxovani mniSvneloba, 
rogorc kontinentze, aseve inglisSi. es gamowveuli iyo 
saerTaSoriso vaWrobaSi danergili Cveulebebis SecvliT da 
garkveulwilad teqnikuri revoluciiT. XIX saukunis dasawyi-
samde vaWrebi, romelTac gaaCndaT TavianTi satvirTo gemebi, 
TviTonve an savaWro agentebis meSveobiT, portSive yidulobdnen 
an yiddnen saqonels. e.i. umetes SemTxvevaSi xelSekrulebis 
dadebis da Sesrulebis adgili emTxveoda erTmaneTs. 1840 
wlidan saerTaSoriso savaWro brunvam mkveTrad iwyo zrda  da 
ukve vaWrebi da maTi ndobiT aRWurvili pirebi iSviaTad 
dahyvebodnen gemebs, amitom xSirad xelSekruleba ar  ideboda 
iq, sadac igi SemdgomSi sruldeboda. garda amisa, 1850 wlidan 
mzardad daiwyo ganviTareba fostam da telegrafma, romelmac 
didad Seuwyo xeli saerTaSoriso vaWrobis ganviTarebas. aseve 
gaizarda bankebis aqtiurobac, SemoRebul iqna axali sabanko 
produqtebi, rogoricaa mag. akreditivi. yovelive aman ganapiroba 
is, rom umetes SemTxvevaSi, saerTaSoriso-savaWro garigebebis 
dadebis da Sesrulebis adgili ukve aRar emTxveoda erTmaneTs. 
isini ideboda da sruldeboda sxvadasxva adgilas da sxvadasxva 
dros.15  

zemoT aRniSnul garemoebaTa gamo lex loci contractus roli 
TandaTan Semcirda da misi adgili sul ufro metad mxareTa  
ganzraxvam (nebam) daikava _ Tu romeli samarTliT surdaT maT 
xelSekrulebis mowesrigeba. 1865 wlidan inglisis, germaniis da 

                                                           
13 Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours VI, 
Dordrecht/Boston/London, 1988,  pp. 242-243. 
14 iqve. 243-244. 
15 iqve. 244. 
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safrangeTis sasamarTlo praqtikaSi mxareTa nebis avtonomiam 
iwyo  damkvidreba rogorc saxelmZRvanelo principma.16 xSirad, 
rodesac mxareTa ganzraxva pirdapir ar iyo gamoxatuli, 
sasamarTloebi adgendnen mxareTa hipoTezur ganzraxvas. igi 
sxvadasxva qveyanaSi sxvadasxva samarTlebriv Sedegs iZleoda, 
magram umetes SemTxvevaSi, am qveynebis sasamarTloebi mxareTa 
hipoTezur nebaSi gulisxmobdnen lex fori-s (sasamarTlo qveynis 
samarTlis) gamoyenebas.17  

 

                   
 
 

                 II Tavi 

    mxareTa mier samarTlis arCeva  da   ucxo 
      qveynis samarTlis normebis inkorporacia 

  
 imisaTvis, raTa safuZvlianad iqnes namsjeli sakolizio 
samarTlis saxelSekrulebo urTierTobebSi mxareTa nebis 
avtonomiis principis  Sesaxeb, saWiroa garkveul iqnes Tu riT 
gansxvavdeba mxareTa mier xelSekrulebis momwesrigebeli 
samarTlis arCeva ucxo qveynis samarTlis normebis 
inkorporaciisgan (incorporation).  

pirvel SemTxvevaSi, xelSekruleba  wesrigdeba mxareTa mier 
arCeuli samarTliT, rac imas niSnavs, rom am ukanasknelis 
dispoziciuri da imperatiuli normebi unda iqnes gamoyenebuli 
xelSekrulebis mimarT. vTqvaT, qarTvelma da espanelma 
mewarmeebma dades nasyidobis xelSekruleba da, miuxedavad imisa, 
rom xelSekruleba obieqturad yvelaze mWidrod saqarTve-
losTan iyo dakavSirebuli, maT franguli samarTali airCies. 
aseT SemTxvevaSi xelSekrulebis mimarT gamoyenebul unda iqnes 
franguli samarTali (igulisxmeba franguli samarTlis rogorc 
dispoziciuri aseve imperatiuli normebi).  

meore SemTxvevas maSin aqvs adgili, rodesac igive 
kontrahentebma, nasyidobis xelSekrulebis mosawesrigeblad, 
franguli samarTali ki ar airCies, aramed xelSekrulebis 
garkveuli pirobebi  dauqvemdebares safrangeTis samoqalaqo 
kodeqsis zogierT normas. aseT SemTxvevaSi, xelSekrulebis 
umetesi nawili qarTuli samarTliT mowesrigdeba (vinaidan 
obieqturad igi iyo yvelaze metad dakavSirebuli garigebasTan), 
xolo mciredi nawili ki,  mxareTa nebis Tanaxmad, safrangeTis 
samoqalaqo kodeqsis ramdenime normiT (muxliT). 

xelSekrulebaSi ucxo samarTlis normebis inkorporaciis 
SemTxvevas maSinac aqvs adgili, rodesac mxareebi xelSekru-
                                                           
16 ix. Lando, dasax. naSr. gv. 244. 
17 mxareTa hipoTezur nebasTan dakavSirebuli sakiTxebi naSromis meore 
nawilSi iqneba ganxiluli. 
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lebis Tavisuflebis principidan gamomdinare,18 saqarTvelos 
samoqalaqo kodeqsis dispoziciuri normebis magivrad, 
xelSekrulebaSi gaiTvaliswineben safrangeTis samoqalaqo 
kodeqsis normebs (es SeiZleba gamoixatos franguli normebis 
xelSekrulebaSi sityva-sityviTi citirebiT an safrangeTis 
samoqalaqo kodeqsis Sesabamisi muxlebis miTiTebaSi). mxareebs 
amis ufleba aqvT, vinaidan maT SeuZliaT TviTonve gansazRvron 
xelSekrulebis Sinaarsi.  

amrigad, rodesac adgili aqvs ucxo samarTlis normebis  
inkorporacias, maSin gamoiyeneba xelSekrulebasTan obieqturad 
yvelaze mWidrod dakavSirebuli qveynis samarTlis imperatiuli 
normebi (aRniSnul magaliTSi _ saqarTvelos kanonmdeblobis 
imperatiuli normebi), xolo mocemuli qveynis dispoziciuri 
normebis magivrad gamoyenebul iqneba mxareTa mier arCeuli 
ucxo qveynis samarTlis normebi.  

zemoT aRniSnulis garda, mxareTa mier xelSekrulebis 
momwesrigebeli samarTlis arCevasa da kontrahentTa mier 
xelSekrulebaSi ucxo qveynis normebis inkorporacias Soris 
aris kidev erTi mniSvnelovani gansxvaveba: es ukanaskneli 
(vTqvaT, mxareebma xelSekrulebaSi holandiis samoqalaqo 
kodeqsis normebis inkorporacia moaxdines) ,,droSi~ aranair 
cvlilebas ar ganicdis, anu Tuki xelSekrulebis dadebis 
Semdeg ramenairi cvlileba Seva holandiis samoqalaqo kodeqsSi, 
igi aranairad ar imoqmedebs xelSekrulebaze. meores mxriv, Tu 
kontrahentebi xelSekrulebis momwesrigebel samarTals irCeven, 
maSin igi gamoiyeneba rogorc ,,cocxali da cvalebadi 
samarTlebrivi organizmi~ _ yvela cvlilebebis 
gaTvaliswinebiT, romelic masSi Seva xelSekrulebis moqmedebis 
ganmavlobaSi _ misi Sesrulebis vadis dadgomamde. 

dasavleTis qveynebis doqtrinaSi gabatonebuli mosazrebis 
Tanaxmad, mxareTa mier samarTlis arCeva, romelic SezRuduli 
iqneba drois garkveuli monakveTiT dauSvebelia. kontrahentebs 
ar SeuZliaT arCeul samarTalSi Semdgom ganxorcielebuli 
cvlilebebis gamoricxva.19  

zemoT aRniSnulis sailustraciod, ganxilul unda iqnes 
magaliTi germaniis sasamarTlo praqtikidan:  saqme exeboda 1926 
wels niu-iorkSi aSS-s dolarebSi gamoSvebul obligaciebs. 
xelSekrulebis mixedviT, mxareTa ufleba-movaleoba unda 

                                                           
18 ix. saqarTvelos samoqalaqo kodeqsis 319-e I muxli: ,,kerZo samarTlis 
subieqtebs SeuZliaT kanonis farglebSi Tavisuflad dadon xelSekrulebebi 
da gansazRvron am xelSekrulebaTa Sinaarsi. maT SeuZliaT dadon iseTi 
xelSekrulebebic, romlebic kanoniT gaTvaliswinebuli ar aris, magram ar 
ewinaaRmdegeba mas~. ix. agreTve, Wanturia, Sesavali saqarTvelos samoqalaqo 
samarTlis zogad nawilSi (samarTali) Tb., 1997, gv. 57-60. 
19 Mann, The Time Element in the Conflict of Laws,  Brit. Yb. of Intern. Law, 1954, vol. 31, p. 217; 
Morris, The Factor in the Conflict of Laws, ICLQ, 1966, vol. 15, p. 422;  Mayer, Droit International 
Privé, 1993, P. 701(d), citirebulia: Канашевский, Внешнеэкономические сделки: 
материально-правовое и коллизионное регулирование (Волтерс Клувер)  M., 2010, c. 108. 
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mowesrigebuliyo niu-iorkis Statis samarTliT.20 gamoSvebuli 
obligaciebi iTvaliswinebda aseve oqros daTqmas, romlis 
mixedviTac aSS-s dolari ,,mibmuli~ iyo oqros gansazRvrul 
erTeulze, romelic arsebobda obligaciebis gamoSvebis 
dRisaTvis, anu 1926 wlisaTvis. rogorc cnobilia aSS-s 
kongresma 1933 wels Joint Resolution aqtiT gaauqma oqros daTqma, 
romlis mixedviTac, dolari ar SeiZleba yofiliyo ,,mibmuli~ 
oqroze. Tu mxedvelobaSi miRebul iqneba is ekonomikuri 
krizisi da  inflacia, romelic 30-iani wlebis aSS-Si sufevda, 
maSin bunebrivia, rom kreditorebma anu obligaciebis mflobe-
lebma moiTxoves valis ,,oqros dolarebSi~ gastumreba. maTi 
argumenti mdgomareobda SemdegSi: aqciebi gamoSvebuli iyo 1926 
wels, xolo xsenebuli  kanoni miRebul iqna 1933 wels, 
Sesabamisad, gamoyenebul unda yofiliyo niu-iorkis Statis 
samarTali _ samarTalurTierTobis warmoSobisas arsebuli 
mdgomareobis mixedviT da ara SemdgomSi ganxorcielebuli 
cvlilebebis gaTvaliswinebiT, rac axali kanonis miRebaSi 
mdgomareobda. germaniis saimperio sasamarTlom uaryo ra 
aRniSnuli argumenti, ganacxada: mxareebma TavianTi samarTal-
urTierToba dauqvemdebares garkveuli qveynis (Statis) 
samarTals, Sesabamisad, maT ufleba ar hqondaT gamoericxaT 
mocemuli samarTlebrivi sistemis21 romelime ukve arsebuli an 
momavalSi misaRebi kanoni, romelic dakavSirebuli iyo 
samarTalurTierTobasTan. gamonaklisi dasaSvebi iyo mxolod 

                                                           
20 sayovelTaod aRiarebuli doqtriniT, samarTalurTierTobis mosawesri-
geblad SeiZleba gamoyenebul iqnes im qveynis nawilis (Statis, miwis, olqis 
da a.S.) samarTlebrivi sistema _ Tuki aseTi arsebobs da gaTvaliswinebulia 
TviT mocemuli qveynis samarTliT. amis dasturia saqarTvelos sksk-is me-7 
muxlSi gaTvaliswinebuli norma: ,,im qveynis samarTlis gamoyenebisas, sadac 
moqmedebs ramdenime teritoriuli an gansxvavebuli samarTlebrivi sistema, 
gamoiyeneba is samarTlebrivi sistema, romlis gamoyenebasac mocemul 
SemTxvevaSi iTvaliswinebs am qveynis samarTali. Tu aseTi wesi ar arsebobs, 
gamoiyeneba im teritoriis samarTali, romelTanac konkretuli samarTlebri-
vi urTierToba yvelaze mWidrodaa dakavSirebuli~.    
21 naSromSi xSirad gamoiyeneba cneba: ,,samarTlebrivi sistema~. faqtia, rom 
saqarTvelos saerTaSoriso kerZo samarTlis kanonSi gamoyenebulia rogorc 
aRniSnuli termini, aseve termini ,,samarTlebrivi wesrigi~ (pirveli da me-7 
muxlebi). orTave cneba da aseve termini qveynis `samarTali~ mocemul 
SemTxvevaSi sinonimebs warmoadgens. rodesac saubaria romelime qveynis 
samarTlis gamoyenebaze, mxedvelobaSi unda iqnes miRebuli ara mxolod 
mocemuli qveynis kanonmdebloba, aramed aseve aRniSnuli qveynis sasamarTlo 
praqtika da doqtrinebi. magaliTad, Tu saqarTvelos sasamarTlo iyenebs 
belgiis samoqalaqo kodeqsis normebs, maSin man igi ise unda ganmartos, 
rogorc es miRebulia belgiaSi da rogorc amas belgiis sakasacio 
sasamarTlo akeTebs (da ara safrangeTis sakasacio sasamarTlo, miuxedavad 
imisa, rom orive qveyanaSi napoleonis kodeqsi moqmedebs). aRniSnuli 
doqtrina, aseve asaxul iqna saqarTvelos sksk-is me-3 I muxlSi: ,,ucxo qveynis 
samarTlis gamoyenebisas saqarTvelos sasamarTlo iRebs saWiro zomebs misi 
normebis dasadgenad, Sesabamis qveyanaSi maTi oficialuri ganmartebis, 
gamoyenebis praqtikisa da doqtrinis gaTvaliswinebiT~.  
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dispoziciur normebTan dakavSirebiT.22 mocemul SemTxvevaSi ki 
aSS-s 1933 w. Joint Resolution aqti warmoadgenda ara dispoziciur, 
aramedGimperatiuli saxis normebis erTobliobas, romlis 
ignorirebac mxareebs ar SeeZloT, vinaidan igi warmoadgenda 
niu-iorkis Statis samarTlebrivi sistemis Semadgenel nawils. 
rodesac mxareebi xelSekrulebis mosawesrigebel samarTals 
irCeven, maSin igi, rogorc zemoT aRiniSna, ganxilul unda iqnes 
rogorc ,,cocxali da cvalebadi samarTlebrivi organizmi~, 
yvela im cvlilebebis gaTvaliswinebiT, romelic masSi xdeba 
xelSekrulebis Sesrulebis vadamde. 1933 wlisaTvis valdebule-
bis Sesrulebis bolo vada jer kidev ar iyo damdgari. amitom 
sasamarTlos gadawyvetileba sruliad marTebuli iyo. 

Tumca romis 1980 wlis konvencia dums aRniSnul sakiTxze, 
magram misi erT-erTi avtoritetuli komentatori aRniSnavs, rom 
kontrahentTa mcdeloba, arCeuli samarTali xelSekrulebis 
dadebis droiT iqnes gayinuli, baTilia. aseT SemTxvevaSi 
sasamarTlo Tavad daadgens xelSekrulebis momwesrigebel 
samarTals.23   

saerTaSoriso samarTlis institutis mier 1992 wels 
miRebuli nebis avtonomiis Sesaxeb bazelis rezoluciis me-8 
muxlis mixedviT, `Tu mxareebi SeTanxmdnen, rom arCeuli 
samarTali gamoyenebul unda iqnes im saxiT, rac xelSekrulebis 
dadebis dros iyo, maSin arCeuli samarTlis normebi 
gamoyenebul unda iqnes, rogorc xelSekrulebaSi 
inkorporirebuli saxelSekrulebo pirobebi~.24  

da bolos, daskvnis saxiT, unda aRiniSnos, rom 
xelSekrulebaSi ucxo kanonis inkorporacia _ es aris 
materialursamarTlebrivi  saxis nebis avtonomiis (igive kerZo 
avtonomia) principis (Materiellrechtliche Verweisung)25 ganxorcieleba. 
es sakiTxi samoqalaqo samarTlis mowesrigebis sferos 
ganekuTvneba da scildeba mocemuli Temis farglebs. mxareTa 
mier xelSekrulebis momwesrigebeli samarTlis arCeva ki aris 
sakoliziosamarTlebrivi (Internationalprivatrechtliche Verweisung; 
Kollisonsrechtliche Parteiverweisung)26 nebis avtonomiis principis 
ganxorcieleba. swored am ukanaskneli sakiTxis kvleva 
warmoadgens winamdebare naSromis erT-erT mTavar mizans.    

 
                  

                                                           
22 Reichsgericht, 1936 wlis 28 maisis gadawyvetileba. [1936] JW 2058, citirebulia: 
Blom, Choice of Law Methods in the Private International Law of Contract, The Canadian Yearbook 
of International Law 1978 Vol. XVI. pp. 260-262. 
23 Lagarde, Le noveau droit international privé des contrats arpes I’entrée en vigueur de in Convention 
de Rome du 19 juin 1980, Rev. crit. de  d.i.p. 80, 1991 287, P. 303, Канашевский-s naSromis 
mixedviT, gv. 108. 
24 iqve. gv. 108-109. 
25 Pocar, The Unification of Conflict of Laws Rules on Contracts in Europe, Essays on European and 
Israel,  (ed).  A.M. Rabello 1996, p. 873.  
26 iqve. gv. 873.   
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                        III Tavi  

           mxareTa nebis avtonomiis bunebis  
              Sesaxeb arsebuli Teoriebi  

 
sakolizio samarTalSi nebis avtonomiis bunebis Sesaxeb 

Teoriul diskusiebs ZiriTadad adgili hqonda XIX saukunis 
bolos da XX saukunis dasawyisSi kontinenturi evropis 
zogierTi qveynis samarTlebriv literaturaSi.       

ZiriTadad gavrcelebulia sami Teoria,27 romlebsac 
gansxvavebuli warmodgena gaaCniaT mxareTa nebis avtonomiis 
bunebis Sesaxeb da gansxvavebulad xsnian mis samarTlebriv 
raobas.  

erT-erTi Teoriis Tanaxmad, kontrahentTa mier xelSekru-
lebis momwesrigebeli samarTlis arCevas ar gaaCnia sakolizio-
samarTlebrivi buneba, aramed mas damoukidebeli (gansakuTre-
buli) mdgomareoba ukavia samarTlebriv sistemaSi da igi 
samarTlis wyaros warmoadgens.28   

aRniSnuli Sexeduleba ar unda iqnes gaziarebuli, vinaidan 
TavisTavad nebis gamovlinebis faqti jer kidev ar niSnavs imas, 
rom igi warmoSobs garkveul iuridiul Sedegs. yoveli nebis 
gamovlineba rodia iuridiuli Zalis mqone, anu igi rodi 
warmoadgens iuridiul faqts, romelsac ukavSirdeba garkveuli 
samarTalurTierTobis warmoSoba, Secvla an Sewyveta.  

amrigad, mxareTa mier samarTlis arCeva ar warmoadgens 
samarTlis wyaros da igi ar warmoSobs aranair iuridiul 
Sedegs, Tuki TviT sasamarTlo qveynis erovnuli samarTlebrivi 
sistema (lex fori) ar cnobs mas.  

magaliTi:  
warmovidginoT, rom saqarTvelos kanonmdebloba ar cnobs 

mxareTa mier ucxo qveynis samarTlis arCevas. miuxedavad amisa, 
kontrahentebis mier arCeul iqna inglisis samarTali. cxadia, 
saqarTvelos sasamarTlo am SemTxvevaSi mxareTa mier 
gamoxatul nebas ar mianiWebs iuridiul Zalas da mis 
ignorirebas moaxdens. Sua saukuneebis sinamdvileSi mxareTa 
nebis avtonomiis instituts, rogorc wesi, aranairi iuridiuli 
Zala ar gaaCnda, vinaidan im dros saerTaSoriso savaWro brunva 
imdenad ganuviTarebeli iyo, rom saxelmwifoebis winaSe ar 
damdgara sakiTxi misi cnobis aucileblobis Sesaxeb.  

XIX saukunis bolos da XX saukunis dasawyisSi, 
saerTaSoriso savaWro brunvis interesebidan gamomdinare, 
mdgomareoba kardinalurad Seicvala. yvela civilizebuli 

                                                           
27 ix. ioseliani, nebis avtonomia saerTaSoriso kerZo samarTalSi, `cxovreba 
da samarTali~, #3, 1998, gv. 78-82; agreTve gabisonia, mxareTa nebis avtonomiis 
cneba saerTaSoriso kerZo samarTalSi, `samarTali~, #8, gv. 9-11.  
28 Рубанов, Автономия воли в международном  частном праве как теоретическая проблема, 
Советский ежегодник международного права, М., 1985, с. 214-215. 
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qveynis samarTliT (kanonmdeblobiT Tu sasamarTlo praqtikiT) 
mxareTa mier samarTlis arCeva aRiarebul iqna rogorc 
iuridiuli Zalis (Sedegis) mqone. amitom, ver iqneba gaziarebuli 
rubanovis pozicia imis Sesaxeb, rom mxareTa nebis avtonomias 
aqvs damoukidebeli mdgomareoba samarTlebriv sistemaSi. mas, 
rogorc wesi, iuridiuli Zala ar gaaCnia, Tuki TviT 
konkretuli qveynis samarTlebrivma sistemam ar aRiara igi.  

meore Teoriis Tanaxmad, mxareTa nebis avtonomiis 
instituts materialursamarTlebrivi buneba gaaCnia da igi 
Semoifargleba mxolod kontrahentTa mier xelSekrulebis 
Sinaarsis gansazRvris TavisuflebaSi (anu dispoziciuri norme-
bis Secvlis TavisuflebaSi) da ara mTlianad xelSekrulebis 
daqvemdebarebaSi sxva qveynis samarTlebriv sistemaze. es sakiTxi 
ganxilul iqna wina TavSi (xelSekrulebaSi ucxo qveynis 
samarTlis normebis inkorporaciasTan dakavSirebiT)29 da 
vinaidan igi samoqalaqo samarTlis kvlevis sagans warmoadgens 
aRniSnul sakiTxze aq aRar iqneba msjeloba. 

yvelaze marTebuli unda iyos is Teoria, romelic mxareTa 
mier xelSekrulebis momwesrigebeli samarTlis arCevas gani-  
xilavs, rogorc sakoliziosamarTlebrivi bunebis mqone 
movlenas. pirvelad amis Sesaxeb ganacxada savinim.30 aseTive 
pozicia ekava luncs.31 saWiroa am ukanasknel Teoriaze metad 
iqnes gamaxvilebuli yuradReba. 

pirvel rigSi unda iqnes garkveuli, ra aris  sakolizio 
norma. cnobilia, rom nebismieri qveynis samarTlebrivi sistema 
Seicavs materialursamarTlebriv (samoqalaqosamarTlebriv), 
saprocesosamarTlebriv, sakoliziosamarTlebriv da sxva saxis 
normebs. sakoliziosamarTlebrivi normebi awesrigebs iseT 
samarTalurTierTobebs, romlebSic ucxouri elementi 
monawileobs. am dros warmoiSoba garkveuli saxis dilema 
(kolizia), Tu konkretulad romeli qveynis samarTali unda 
iqnes gamoyenebuli. am sakiTxis gadasawyvetad nebismieri 
civilizebuli qveynis samarTlebriv sistemaSi arsebobs 
sakolizio normebi, romelTa mizania daadginos is samarTali, 
romelic moawesrigebs mocemul samarTalurTierTobas, anu 
sakolizio normis mizania daadginos Tu romeli qveynis 
materialuri samarTali eqvemdebareba gamoyenebas. gana igive 
mizani ar gaaCnia mxareTa nebis avtonomiis instituts? 
kontrahentebi, rodesac irCeven romelime qveynis samarTals, 
amiT maT surT TavianTi xelSekruleba moawesrigon konkretuli 
qveynis samarTliT. naTelia, rom mxareTa nebis avtonomiis 

                                                           
29 am Teorias Tavis droze emxroboda boguslavski, ix. Богуславский, 
Коллизионные вопросы обязательственных правоотношений во внешней торговле СССР. 
Правовое регулирование внешней торговли СССР, М., 1960, с. 480.    
30 Savigny, System des heutigen Römischen Rechts, Band VIII, Berlin, 1949, citirebulia 
aRniSnuli wignis inglisurenovani TargmaniT: Savigny, A Treatise on the Conflicts of 
Laws,  2ed. trans. from German by Gutrie, Edinburgh, 1880,  pp. 134-136.  
31 Лунць, Международное частное право, Обшая часть, М., 1960, с. 238. 
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instituts, mocemul SemTxvevaSi, sakolizio normebis msgavsi 
funqcia (Tu gind mizani) gaaCniaT, rac TvalnaTliv uCvenebs, 
rom igi sakoliziosamarTlebrivi bunebisaa.  

cnobilia, rom Tu mxareebi ar airCeven samarTals, maSin 
samarTalurTierToba SeiZleba mowesrigdes sxvadasxva saxis 
sakolizio sabmelebis32 meSveobiT, rogoricaa: xelSekrulebis 
dadebis an Sesrulebis adgilis samarTali; fizikuri piris 
sacxovrebeli adgilis an iuridiuli piris administraciis 
adgilsamyofeli qveynis samarTali; uZravi qonebis adgil-
samyofeli qveynis samarTali da sxv.  

amdenad, zemoaRniSnuli sakolizio sabmelebi obieqtur 
kriteriums efuZneba. mxareTa nebis avtonomiis instituti ki 
subieqtur kriteriums, magram mas iseTive funqcionaluri 
datvirTva gaaCnia, rogorc zemoT ganxilul sakolizio 
sabmelebs. saxelmwifom (kanonmdebelma) TviT mxareebs darTo 
neba TviTonve daedginaT im qveynis samarTali, romelic 
moawesrigebda maT xelSekrulebas. aqedan gamomdinare, 
gasaziarebelia frangi iuristis batifolis mosazreba, rom 
nebis avtonomiis instituti erT doneze unda iqnes dayenebuli 
obieqtur sakolizio sabmelebTan erTad. misive azriT, 
mosamarTlem Tanabari mniSvneloba unda mianiWos rogorc 
obieqtur, aseve subieqtur kriteriums.33 ufro metic, rogorc 
qvemoT iqneba ganxiluli, maRalganviTarebulma (rogorc 
teqnologiurad, aseve samarTlebrivad) qveynebma ,,subieqturi 
saxis sakolizio sabmelebs~, anu mxareTa mier gamovlenil nebas 
mianiWes upiratesoba obieqtur sakolizio sabmelebTan 
SedarebiT.  

gana samarTlebrivi norma zogadsavaldebulo qcevis wess34 
ar warmoadgens, romelsac saxelmwifo iuridiul Zalas aniWebs? 
saerTaSoriso kerZo samarTalSi xelSekrulebis dadebis 
adgils, anu im adgils, sadac mxareebma sabolood SeaTanxmes 
saxelSekrulebo pirobebi da xeli moaweres Sesabamis 
dokuments, SeiZleba mieniWos garkveuli samarTlebrivi 
mniSvneloba da igi romelime qveynis kanonmdeblobaSi 
Camoyalibdes rogorc sakolizio sabmeli (samarTlis norma). 
aseve, mxareTa mier samarTlis arCevac _ garkveuli qcevaa (iseve 
rogorc mxareTa mier romelime qveyanaSi yofna da iq 
xelSekrulebaze xelis mowera) da mas SeiZleba saxelmwifom 

                                                           
32 qarTul iuridiul literaturaSi termini коллизионная привязка iTargmna 
sakolizio sabamis saxiT, ix. liluaSvili, saerTaSoriso kerZo samarTali 
(jisiai) Tb., 2000, gv. 32-40. mocemuli naSromis avtoris azriT, ufro zusti 
iqneba termini _ sakolizio sabmeli.  
33 Batiffol, Les conflicts de lois en matière de contrats, 1938, no. 635, citirebulia:  Раапе, 
Международное частное право, перевод с немецкого, M., 1960, c. 426-427. 
34 inwkirveli, saxelmwifosa da samarTlis Teoria, Tb., 2000, gv. 114-116; 
savaneli, samarTlis Teoria, Tb., 1997, gv. 71-73; lobJaniZe, saxelmwifosa da 
samarTlis Teoria, quTaisi, 2002. gv. 294-297. 
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garkveuli samarTlebrivi Sedegi daukavSiros, anu igi normis 
saxiT Camoayalibos da mas zogadsavaldebulo mniSvneloba 
mianiWos.  

zemoT naTqvamis dasturia saqarTvelos sksk-is 35-e I 
muxliT gaTvaliswinebuli norma: 

,,saxelSekrulebo urTierTobidan gamomdinare ufleba-
movaleobebis gansazRvra, kerZod, xelSekrulebaTa ganmarteba, 
Sesruleba, Sewyveta, agreTve baTilobis Sedegebi, valdebu-
lebaTa darRveva, winasaxelSekrulebo da xelSekrulebis 
Semdgomi valdebulebebis darRvevis CaTvliT, wesrigdeba 
mxareebis mier arCeuli qveynis samarTliT~.  

dasasruls, unda aRiniSnos, rom mxareTa nebis avtonomiis 
instituti aris gansakuTrebuli saxis sakolizio sabmeli, 
romelic xasiaTdeba subieqturi kriteriumiT da romelsac 
axorcieleben TviT mxareebi saxelmwifosgan (kanonmdeblisgan) 
delegirebuli uflebamosilebis farglebSi.  

 
 
 
 

                    IV Tavi  

         Teoretikosebi mxareTa nebis  
               avtonomiis winaaRmdeg  

 
            $1. XIX saukunis frangi Teoretikosebi  
                  nebis avtonomiis winaaRmdeg 

mecnier-iuristTa mxridan mxareTa nebis avtonomiis 
principis aRiarebas sakmaod didi dro dasWirda kontinentur 
evropaSi. magaliTisTvis SeiZleba moyvanil iqnes zogierTi 
frangi iuristis gamonaTqvami mxareTa nebis avtonomiis 
principis Sesaxeb.  

erT-erTi frangi avtori 1841 wels werda: `am Teoriis 
udidesi Secdoma mdgomareobs imaSi, rom Tqven acliT 
samarTals mis mTavar mizans - moawesrigos yvelanairi interesi, 
rogoricaa suverenis meufeba, saerTo keTildReoba, romelic 
yvela individis survilia. amis magivrad kerZo pirTa neba 
winaurdeba  samarTalze (igi Trgunavs mas), mxareTa hipoTezuri 
neba  qmnis samarTals, igi STanTqavs samarTals, mis 
Zalauflebas da didebulebas, sajaro interesebi ki fexqveS 
iTeleba~.35  
 meore frangi avtori ki acxadebda: `samarTalma unda 
daTrgunos kerZo neba. logikuri SexedulebiT mxareebi 

                                                           
35 Mailher de Chassat, Traites des statuts (Paris, 1841), No.54. citirebulia: Lando, The Conflict 
of Laws of Contracts, General Principles, Recueil Des Cours VI, Dordrecht/Boston/London, 1988,   p. 
263. 
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uunaroni arian airCion samarTali, vinaidan ar arsebobs iseTi 
samarTlebrivi sistema, romelic miscemda iuridiul Zalas 
mxareTa aseT ganzraxvas. ufro metic, materialursamarTlebrivi 
normebi ar SeiZleba mxareTa mier gafarToebul an Semcirebul 
iqnes. es, samarTlis miznebidan gamomdinare, suverenis  
gadasawyveti sakiTxia . . . yovlad miuRebelia, roca mxareebi 
irCeven saxelmZRvanelo samarTals da am saxiT wyveten 
samarTlis azris moqmedebis sferos, ufro metic, iq ar 
arsebobs marTlwesrigi, sadac SeiZleba Zala mieces arCeul 
samarTals~.36 
 is argumenti, rom samarTali unda batonobdes 
(,,prevalirebdes~) mxareTa kerZo nebaze _ gaziarebul iqna 
imdroindeli  kontinenturi evropis avtorTa absoluturi 
umravlesobis mier.  
 

       $2. XX saukunis frangi da amerikeli avtorebi 
   nebis avtonomiis winaaRmdeg 

cnobili amerikeli kolizionisti, bili mxareTa nebis 
avtonomiis principis winaaRmdegi iyo. mas mohyavda iseTive 
argumentebi, rogorc kontinenturi evropis iuristebs da 
yuradRebas amaxvilebda inglisur-amerikuli ,,teritoriulobis~ 
principis doqtrinaze. misi azriT, kontrahentebs nebis 
gamovleniT SeuZliaT mxolod xelSekrulebis Sinaarsis 
dadgena. am mosazrebidan Cans, rom bili mxareTa nebis 
avtonomiis instituts _ mxolod materialursamarTlebriv 
WrilSi xedavda. igi Tavis fundamentalur naSromSi, romelic 
sakolizio samarTals mieZRvna, werda: mxareTa nebis avtonomiis 
instituts ar aqvs sakoliziosamarTlebrivi buneba, winaaRmdeg 
SemTxvevaSi ,,amis aRiareba gamoiwvevs mxareTa mier sakanon-
mdeblo aqtis miRebas~.37 

bili Tvlida, rom xelSekrulebis mimarT, Cveulebrivi da 
bunebrivi principebidan gamomdinare, unda gamoyenebuliyo 
xelSekrulebis dadebis adgilis samarTali (lex loci contractus). 
mxareebs ar SeuZliaT airCion samarTali, vinaidan maT ar 
gaaCniaT sakanonmdeblo Zalaufleba. garda amisa, kontrahentTa 
mier samarTlebrivi sistemis arCeva amwvavebs davas, vinaidan 
mxareeebma ar ician sasamarTlo mxars dauWers Tu ara maT aseT 
arCevans. mosamarTlis uflebaa miiRos Tu ara mxedvelobaSi 
mxareTa mier gakeTebuli arCevani. winaswar SeuZlebelia Tqma, 
Tu rogor pozicias daikavebs mosamarTle. amitom, advokats ar 
SeuZlia misces rCeva Tavis marwmunebels, Tu rogor SeuZliaT 
maT miaRwion iuridiuli Zalis mqone da mxareTa SemboWav 
SeTanxmebas.38  

                                                           
36 Pillet/Niboyet, Manuel de droit international prive (Paris, 1924). No.429, Lando-s naSromis 
mixedviT. gv. 263.  
37 Beal,  A Treatise on the Conflicts of Laws, 3. vols., New York, 1935, pp. 1079-1086. 
38 iqve, ix. gv. 1085. 
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1934 wlis aSS-s sakolizio samarTlis krebuli,39 romelic 
ZiriTadad iziarebda bilis ideebs, saerTod ar moixseniebda 
mxareTa nebis avtonomiis princips. 

cnobili frangi iuristis batifolis azriT, sasamarTloebi 
saubroben ra nebis avtonomiis principze, mxareebs TviTneburad 
da bundovnad  miaweren imas, rasac sinamdvileSi adgili ar 
hqonia _ viTomc maT aerCioT ama Tu im qveynis samarTali. xolo 
iq ki, sadac aseT faqts marTlac hqonda adgili, sasamarTloebi 
mxareebs ,,samarTlis Semqmnelebad~ (Masters of the Law) aRiareben. 
batifoli uaryofda mxareTa nebis avtonomiis princips, rogorc 
,,xelSemkvrel~ faqtors (sakolizio sabmels). misi azriT: 
xelSekrulebis monawileni arian samarTlis obieqtebi da ara 
samarTlis Semqmnelebi. kontrahentebs ar SeuZliaT gansazRvron 
xelSekrulebis momwesrigebeli samarTali.40 batifolis azriT, 
mxareTa mier samarTlis arCeva es aris `materialuri da ara 
samarTlebrivi aqti~,41 ris gamoc mosamarTle ar aris 
SezRuduli mxareTa gadawyvetilebiT. samarTlebriv problemas 
sasamarTlo wyvets da ara mxareebi.42  

rogorc zemoaRniSnulidan Cans, TeoretikosTa umravlesoba 
XX saukunis pirveli naxevris CaTvliT sakmaod kritikulad iyo 
ganwyobili mxareTa nebis avtonomiis principis mimarT. isini 
ukeTes SemTxvevaSi xelSekrulebis Tavisuflebis princips 
aRiarebdnen, magram aramc da aramc kontrahentTa uflebas 
TviTonve gadaewyvitaT sakolizio sakiTxi _ TavianTi Sexedule-
bisamebr aerCiaT xelSekrulebis momwesrigebeli samarTali. 
mxareTaTvis am ukanasknelis uflebis miniWeba, maTi azriT, sxva 
araferi iyo Tu ara imis aRiareba rom kontrahentebi mocemul 
SemTxvevaSi kanonmdeblis funqcias axorcielebdnen.    

qvemoT iqneba naCvenebi, rom Teoretikosebisgan gansxvavebiT 
mowinave qveynebis sasamarTloebma XIX bolodan da gansa-
kuTrebiT XX saukunis dasawyisidan radikalurad gansxvavebuli 
pozicia daikaves mxareTa nebis avtonomiis principis aRiarebis 
sakiTxSi da es bevrwilad gamowveuli iyo pragmatuli 
mosazrebebiT.  

 
 

                                                           
39 es ukanaskneli aSS-s samarTlis institutis mieraa SemuSavebuli da 
emyareba aSS sasamarTlo praqtikas da doqtrinebs. igi ar warmoadgens 
sakanonmdeblo aqts, magram aSS-s samarTlis institutis mier Seqmnili 
krebulebi didi avtoritetiT sargebloben aSS-s iuridiul sazogadoebaSi. 
ufro dawvrilebiT ix. davidi, Tanamedroveobis ZiriTadi samarTalebrivi 
sistemebi, T. niniZis Targmani (ganaTleba), Tb., 1999, gv. 324-325. 
40 Batifol, Les conflits de lois en matière de contrats, Paris, 1938, No. 45. Lando-s naSromis 
mixedviT, gv. 264-265. 
41 Batifol, Droit international privé, Paris, 1959, No. 218-219, citirebulia: Рубанов, 
Международное частное право, ред. Богуславский (Международные отношения) M., 1994,        
c. 172.  
42 ix. Рубанов, dasax. naSromi, gv. 172-173.  
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             V Tavi   

             sasamarTloebis mier mxareTa  
           nebis avtonomiis principis aRiareba 

 
 

                  $1. inglisis sasamarTloebis mier mxareTa  
               nebis avtonomiis principis aRiareba 
  
pirveli qveyana, sadac cnobil iqna mxareTa nebis 

avtonomiis principi, rogorc sakoliziosamarTlebrivi bunebis 
mqone institutisa, iyo inglisi.  

am qveynis sasamarTloebs hqondaT ramdenime mniSvnelovani 
safuZveli, raTa eRiarebinaT kontrahentTa neba, rogorc 
gadamwyveti kriteriumi. mxareTa nebis avtonomia mxardaWerili 
iyo im filosofiuri mimdinareobebis mier, romlebic gavrcele-
buli iyo XIX saukunis evropaSi. am ukanasknelTa mixedviT 
saxelmwifo ar unda Careuliyo kerZosamarTlebriv urTierTo-
bebSi. am TeoriiT xelmZRvanelobdnen inglisis sasamarTloebi, 
rodesac isini Tvlidnen, rom mxareTa ganzraxvas (nebas) hqonda 
udidesi mniSvneloba inglisis saxelSekrulebo samarTalSi.43  

inglisis sasamarTloebi, aSS-s Harter act-is (kanoni tvirTis 
sazRvao gadazidvebs Seexeboda) imperatiuli normebis ignori-
rebas axdendnen, maSin, rodesac kontrahentebi, xelSekrulebis 
mosawesrigeblad, ufro liberalur inglisis samarTals 
irCevdnen. nebis avtonomiis institutis sasargeblod metyve-
lebda is garemoebac, rom xelSekrulebis monawileebs misi 
meSveobiT SeeZloT gverdi aevloT moZvelebuli samarTlebrivi 
normebisTvis.44 

inglisis sasamarTloebi uyoymanod cnobdnen mxareTa nebis 
avtonomiis princips. amis damadasturebelia aRniSnuli qveynis 
ramdenime mosamarTlis gamonaTqvami:  

,,xelSekrulebaSi gamoxatuli ganzraxva ... aris gadamwyveti~ 
(lordi45 atkini);46  

,,mxareTa ganzraxva, romelic xelSekrulebaSia asaxuli 
warmoadgens namdvil kriteriums, romelic gansazRvravs Tu 
romelma samarTalma unda moawesrigos xelSekruleba. es 

                                                           
43 Graverson,  Conflict of Laws, Private International Law, ed. 7, London, 1974, p. 406. 
44 Guest (ed), Chitty on Contracts, London, 1989, p. 2166. 
45 lordTa palata (House of Lords) warmoadgens didi britaneTis parlamentis 
zeda palatas, romlis 11-kaciani sasamarTlo komiteti ixilavs samoqalaqo 
saqmeTa umetesobas, rogorc saboloo saapelacio instancia, Black’s Law 
Dictionary, ed. 7. (St. Paul, Minn.,) 1999, p. 774; ix. agreTve melqaZe/dvali, sasamarTlo 
xelisufleba sazRvargareTis qveynebSi, Tb., 2000, gv. 82-83. 
46 (1937) A. C. 500, 529 (R.v. International Trustee), citirebulia: Вольф, Международное 
частное право, перевод с английского (Иностранное литература)  М., 1948. c. 447. 
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debuleba imdenad naTelia, rom igi ar eqvemdebareba Secilebas~ 
(lordi londli);47  

,,erTaderTi sakiTxi, romelic iTxovs gadawyvetas, 
mdgomareobs imaSi, rom sasamarTlom unda daadginos romel 
samarTals gulisxmobdnen mxareebi TavianTi xelSekrulebis 
mosawesrigeblad~ (lordi xasberi).48  

volfi, Tavis fundamentur monografiaSi, romelic 
saerTaSoriso kerZo samarTals eZRvneba, nebis avtonomiis 
institutis Sesaxeb aRniSnavda: ,,inglisis saerTaSoriso kerZo 
samarTlis arcerTi sakiTxi ar iyo ase mkafiod da xSirad 
formulirebuli~.49  

 
 
          $2. safrangeTis sasamarTloebis mier mxareTa  
          nebis avtonomiis principis aRiareba 
 
safrangeTSi mxareTa nebis avtonomiis principi aSkarad iqna 

cnobili sakasacio sasamarTlos mier 1910 wels, sadac 
gancxadebul iqna:  ,,xelSekrulebis dadebis, misi namdvilobis 
da Sinaarsis momwesrigebeli samarTali aris is samarTali, 
romelic mxareebma airCies~.50 aRniSnulidan gamomdinare, 
sasamarTlos azriT, mxareTa mier konosamentis xelSekrulebis 
mosawesrigeblad franguli samarTlis arCeva sruliad misaRebi 
iyo. sasamarTlom uaryo aSS-s Harter Act-is imperatiuli normebis 
gamoyeneba, miuxedavad imisa, rom gemis datvirTvis adgili iyo 
niu-iorkis porti, xolo konosamentSi arsebuli daTqmiT, frangi 
kontrahenti (gadamzidveli), safrangeTis kanonmdeblobis 
Tanaxmad, Tavisufldeboda pasuxismgeblobisgan.51 

safrangeTis sasamarTloebi, droTa ganmavlobaSi sul ufro 
nakleb yuradRebas aqcevdnen TeoretikosTa mosazrebebs. 1930- 
1931 wlebSi safrangeTis sakasacio sasamarTlom miiRo ori 
gadawyvetileba, romliTac dasaSvebad cno mxareTa mier 
samarTlis arCeva, Tuki amas moiTxovs saerTaSoriso savaWro 
brunvis interesebi.52 safrangeTis sakasacio sasamarTlos mier 
gamoTqmulma aRniSnulma frazam didi gavrceleba pova evropis 
sxva qveynebSic.53  

                                                           
47 (1902) A. C. 446, 450 (spurrier v. La Ccloche), Вольф-is naSromis mixedviT gv. 447. 
48 (1889) 42 Ch. D. 321, 336: (In re Missouri Steamship Co), ix. Вольф-is dasax. naSr. gv. 447. 
49 iqve. gv. 447.  
50 Cass. Civ., 1910 wlis 5 dekembris gadawyvetileba, S. 1911. 1. 129. citirebulia: 
Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours VI, 
Dordrecht/Boston/London, 1988,  p. 262. 
51 iqve. gv. 262. 
52 Cass. Civ., 1930 wlis 19 Tebervlisa da  1931 wlis 27 ianvris gadawyvetilebani, 
S. 1931. 1. 41, Lando-s naSromis mixedviT, gv. 263.  
53 germania: Raape, Internationales Privatrecht, 5 Auf., Berlin und Frankfurt, 1961, S. 461; 

Sveicaria: Moser, Vertragsabschluss, Vertragsgültigkeit und Parteiwille im internationalen 
Obligationenrecht, St. Gallen, 1948, S. 195, Lando-s naSromis mixedviT, gv. 263.  
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             $3. germaniis da Sveicariis sasamarTloebis mier 
            mxareTa nebis avtonomiis principis aRiareba 
 
rogorc cnobilia, savini mxars uWerda mxareTa nebis 

avtonomiis princips,54 magram barma da citelmanma, imdroindeli 
frangi avtorebis msgavsad, ieriSi miitanes mxareTa mier 
samarTlis arCevis principze.55 aseTive poziciaze idga 
sasamarTlo praqtika 1880 wlamde. am droidan moyolebuli ki, 
mxareTa nebis avtonomiis sakiTxSi, SeiniSneba gansxvavebuli 
midgoma sasamarTloebsa da Teoretikosebs Soris. safrangeTis 
sasamarTloebis msgavsad germaniis sasamarTloebi sul ufro 
met yuradRebas uTmobdnen mxareTa nebas xelSekrulebis 
momwesrigebeli samarTlis dadgenis sakiTxSi.56 

XIX saukunis ganmavlobaSi Sveicariis federaluri 
umaRlesi sasamarTlo cnobda mxareTa nebis avtonomiis 
princips,57 magram Semdeg meryevi pozicia daikava. SesaZlebelia 
es gamowveuli iyo imdroindeli Sveicarieli da germaneli 
avtorebis poziciiT, romlebic ewinaaRmdegebodnen mxareTa nebis 
avtonomiis principis ganxorcielebas. 1906 wlidan sasamarTlom 
erTmaneTisagan gamijna xelSekrulebis dadebis da namdvilobis 
sakiTxebi xelSekrulebis Sesrulebis sakiTxisgan.58 am ukanaskne-
lis mimarT ZalaSi darCa mxareTa nebis avtonomiis principis 
gamoyeneba, xolo xelSekrulebis dadebisa da namdvilobis 
sakiTxis mimarT ki mxareTa nebis avtonomiis principis magivrad,  
xelSekrulebis dadebis adgilis samarTali gamoiyeneboda. 1952 
wels ki Sveicariis federalurma sasamarTlom uaryo  
xelSekrulebis danawevrebis (fr. Depeçage) meTodi da kvlav 
mxari dauWira xelSekrulebis mimarT erTi samarTlebrivi 
sistemis gamoyenebas.59 aqedan gamomdinare, mxareTa nebis 
avtonomiis principi kvlav aRiarebuli iqna xelSekrulebis 
dadebis da misi namdvilobis sakiTxis mimarTac.  

 
 
 
 

                                                           
54 Savigny, A Treatise on the Conflicts of Laws,  2ed. trans. from German by Gutrie, Edinburgh, 1880, 
pp. 134-136. 
55 Bar, Theorie und Praxis des internationalen Privatrechts, Band  II, Hannover, 1889, S. 4-5; 
Zitelmann, Internationales Privatrecht. Band II, Leipzig, 1912, S. 373-374; Frankenstein, 
Internationales Privatrecht, Band II, Berlin, 1928, S. 123. Lando-s naSromis mixedviT, gv. 268.  
56 ROHG, 1895 wlis 9 dekembris gadawyvetileba, ROHG, 19, 132; RG, 1881 wlis 22 
Tebervlis gadawyvetileba, RGZ, 242, Lando-s naSromis mixedviT, gv. 268. agreTve: 
Раапе, Международное частное право, перевод с немецкого, M., (Иностранное литература) 
1960, c. 434. 
57 ix. Moser, dasax. naSr. gv. 11, Lando-s naSromis mixedviT, gv. 270-271.  
58 BG, 1906 wlis 9 ivnisis gadawyvetileba. BGE, 32 II, 415, Lando-s naSromis 
mixedviT, gv. 271.  
59 BG, 1952 wlis 12 Tebervlis gadawyvetileba. BGE, 78 II 74, 79 (Chevalley v. 
Genimportex S.A.), Lando-s naSromis mixedviT, gv. 271.  
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              $4. aSS-s sasamarTloebis mier mxareTa nebis 
              avtonomiis principis aRiareba 
 
droTa ganmavlobaSi, aSS-s sasamarTloebmac mxari dauWires 

nebis avtonomiis princips. bilis argumenti mxareTa nebis 
avtonomiis institutis winaaRmdeg gaziarebul ar iqna 
mosamarTle harlanis (Harlan) mier Siegelman v. Cunard white Star, Ltd, 
saqmeSi, sadac man ganacxada:  ,,imis magivrad, rom mxareebSi 
vxedavdeT sakanonmdeblo funqciis uzurpacias, ukeTesia ufro 
realurad SevxedoT sakiTxs da gavaTavisufloT sasamarTloebi 
sakolizio sakiTxebis gadawyvetis tvirTisgan. aseTi kursis 
aRebiT, SeiZleba velodoT davebis Semcirebas da maTi (mxareTa) 
rekomendacia, warmodgenil saukeTeso kanonproeqtis msgavsad, 
gaaTavisuflebs sasamarTloebs bundovani problemebis gadawyve-
tisgan ... komerciul xelSekrulebebSi garkveulobis (sicxadis) 
Setanis tendencia, mxardaWeril unda iqnes sasamarTloebis 
mier~.60 XX saukunis dasawyisSi aSS-s sasamarTloebma da 
gansakuTrebiT aSS-s umaRlesma sasamarTlom cnes kontrahentTa 
ufleba samarTlis arCevis Sesaxeb.61  
  
 

                    $5. saqarTvelos sasamarTloebis mier  
        mxareTa nebis avtonomiis principis aRiareba 

 
 sakolizio saxelSekrulebo samarTalTan mimarTebiT, 
saqarTvelos mwiri sasamarTlo praqtika aqvs. es ganpirobebuli 
unda iyos Semdegi mizezebiT:  
 a) saqarTvelo ar aris didi qveyana da, Sesabamisad, 
bunebrivicaa, rom mas ar aqvs iseTi mdidari sasamarTlo 
praqtika, rogoric gaaCnia magaliTad germanias an ingliss;  
 b) ganvlil wlebSi, rac qveyanam aRidgina damoukidebloba, 
cnobil movlenaTa gamo, saxelmwifoSi ar iyo Seqmnili 
Sesabamisi sainvesticio garemo. saqarTvelo ganviTarebad 
saxelmwifoTa rigs ganekuTvneba, ris gamoc qveyanaSi saerTaSo-
riso savaWro brunva didi ar aris.   
 g) ucxoel kontrahentebs, romlebic mniSvnelovan 
investiciebs axorcieleben saqarTveloSi, naklebi ndoba aqvT 
saqarTvelos sasamarTlo sistemis mimarT da maTi daJinebuli 
moTxovniT, umetes SemTxvevaSi, adgili aqvs xelSekrulebaSi 
saarbitraJo daTqmis Setanas, romlis Tanaxmadac sadavo 
sakiTxebi saerTaSoriso arbitraJebma unda ganixilon.   

                                                           
60 221 F.2d 189, 195 (2 Cir. 1955), Lando-s naSromis mixedviT, gv. 273. 
61 London Assurance v. Companhia de Moagens do Barreior, 167 U.S. 149, 17 S.Ct.785, 790 (1897); 
Mutual life Insurance Company of New York v. Tine Cohen, 179 U.S. 262, 21 S.Ct. 106, 109 (1900); 
Pinney v. Nelson, 183 U.S. 144, 22 S.Ct. 52, 54 (1901); Mutual Life Insurance Company of New York 
v. Hill, 193 U.S. 551, 24 S. Ct. 538, 540 (1904), citirebulia: Rühl, Party Autonomy in the 
Private International Law of Contracts: Transatlantic Covergence and Economic Efficiency, CLPE 
Research Paper 4/2007 Vol. 03 No. 01 (2007),  p. 6. 
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 magaliTi pirveli:  
2000 wlis 18 oqtombers saqarTvelos mTavrobas, 

azerbaijanis respublikis saerTaSoriso navTobkompanias, bp 
eqsploreiSn (kaspian si) ltd-s, statoil bts kaspian as-s, ramko 
hazar enerji limited-s, turkie petrolleri-s, unokal bts 
paiplain ltd-s, itoCu oil eqsploreiSen (azerbaijan) ink-s, 
delta hess (bts) limited kompaniebs Soris daido mravalmxrivi 
xelSekruleba saeqsporto milsadenis aSenebis Sesaxeb, romlis 
Sesabamisadac moxdeboda navTobis transportireba azerbaijanis, 
saqarTvelosa da TurqeTis gavliT saerTaSoriso bazrebze. 
xsenebuli xelSekrulebis 17.13. punqtis mixedviT xelSekruleba 
daeqvemdebara inglisis kanonmdeblobas, xolo sadavo sakiTxebis 
warmoSobis SemTxvevaSi igi ganxilul unda iqnes ICSID 
konvenciisa da ICSID-is saarbitraJo wesebis Sesabamisad sami 
arbitris mier.  

 

magaliTi meore:  
1999 wlis 11 ivniss saqarTvelos invalidTa sportis fede-

racias da Sveicariul kompania ,,meisfild~ a.g-s Soris daido 
xelSekruleba, romlis ZaliTac am ukanasknels qarTuli 
mxarisTvis unda miewodebina benzini _ CIF pirobebiT _ foTis 
portSi. mxareebma xelSekrulebis me-15 muxlSi gaakeTes daTqma, 
romlis ZaliTac garigebidan warmoSobili sadavo sakiTxebi 
unda gadawyvetiliyo inglisis samarTlis mixedviT  londonis 
arbitraJSi.  

2000 wlis 6 ianvars arbitr makenzis mier erTpirovnulad, 
inglisis kanonmdeblobaze dayrdnobiT, miRebul iqna gadawyveti-
leba, romlis ZaliTac mopasuxe (qarTul) mxares daekisra 
mosarCeles (Sveicariuli kompaniis) sasargeblod 201540 (aq 
ZiriTadi davalianebis da sargeblis TanxasTan erTad Sedis 
aseve saarbitraJo xarjebi) aSS dolaris gadaxda.62        

 magaliTi mesame: 
 1996 wlis 4 noembers irlandiur Sps ,,sovtursa~ da ss 
rusTavis metalurgiul kombinats (SemdgomSi ,,rmk~) Soris 
daido xelSekruleba. garigebis pirobebis Tanaxmad, ,,sovturi~ 
valdebuli iyo gamoeyo rmk-isaTvis krediti 3 000 000 aSS 

                                                           
62 aRniSnuli gadawyvetileba niu-iorkis 1958 wlis konvenciis: ,,ucxoeTis 
saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis konvenciis~ me-3 
muxlis,  ,,saqarTvelos saerTaSoriso kerZo samarTlis Sesaxeb~ kanonis 68-e 
II muxlis, 68-e V muxlis, 70-e II muxlis, 70-e III muxlis, ,,saaRsrulebo 
warmoebaTa Sesaxeb~ saqarTvelos kanonis 91-e muxlis Tanaxmad cnobisa da 
aRsrulebis mizniT gadaeca saqarTvelos uzenaes sasamarTlos. yovelive 
zemoT aRniSnulis gaTvaliswinebiT, saqarTvelos uzenaesma sasamarTlom 2000 
wlis 28 aprils gamosca saaRsrulebo furceli (#01-g/123), romlis ZaliTac 
movales kreditoris sasargeblod daekisra zemoT miTiTebuli Tanxis 
dauyovnebeli gadaxda. 
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dolaris odenobiT, miewodebina cecxlgamZle agurebi da sxva 
saWiro masalebi, Seesrulebina garkveuli samuSaoebi, romelTa 
saerTo Rirebuleba mxareTa mier Sefasebuli iyo 9 000 000 aSS 
dolarad. ,,sovturis~ mier misawodebeli mesame elementi 
Sedgeboda teqnikuri, iuridiuli da komerciuli momsaxurebis 
gawevaSi, romelTa Rirebulebac, mxareTa SeTanxmebisamebr, 
Seadgenda 750 000 aSS dolars. maSasadame, ,,sovturis~ 
saxelSekrulebo valdebulebis mTliani Rirebuleba Seadgenda 
12 750 000 aSS dolars.  irlandiuri kompaniis mier misi 
valdebulebebis Sesrulebis SemTxvevaSi, rmk-s mTlianobaSi 
daekisreboda zemoaRniSnuli Tanxis gadaxda ,,sovturisaTvis~ 
TerTmet nawilad, gadaxdis ganrigis Sesabamisad. gadaxda unda 
dawyebuliyo 1997 wlis 1 aprilidan. 

mxareebma xelSekrulebis me-15.4 punqtiT moaxdines 
saarbitraJo daTqma, romlis mixedviTac sadavo sakiTxebis 
warmoSobis SemTxvevaSi saqme unda ganexila stokholmis (Svecia) 
arbitraJs, romelic ixelmZRvanelebda saerTaSoriso savaWro 
palatis saarbitraJo wesebiT. garda amisa, mxareebma xelSekru-
lebis imave punqtSi aseve daTqves, rom ,,winamdebare xelSekru-
leba wesrigdeba saqarTvelos kanonmdeblobis Sesabamisad da im 
SemTxvevaSi, Tu saqarTvelos kanonmdebloba TvalnaTliv da 
dazustebiT ar ganixilavs davis sakiTxs, maSin am xelSekru-
lebis ganmarteba ganxorcieldeba Sveciis kanonmdeblobis 
Sesabamisad~.  

rogorc zemoaRniSnuldan naTlad Cans, mocemul SemTxve-
vaSi kontrahentebma moaxdines nebis avtonomiis principis 
realizacia. mxareebma samarTalurTierTobis mosawesrigeblad 
airCies ori samarTlebrivi sistema _ qarTuli da Sveduri. am 
ukanasknels, SeiZleba iTqvas ,,sarezervo~ funqcia daekisra da 
gamoyenebul iqneboda mxolod qarTul samarTalSi arsebuli 
xarvezebis Sesavsebad, Tuki, cxadia, amis saWiroeba warmoiSo-
boda. 

rogorc saarbitraJo saqmis masalebidan irkveva, qarTuli 
mxare obieqturi Tu subieqturi mizezebis gamo uxeSad arRvevda 
xelSekrulebis pirobebs, ris gamoc irlandiurma kompaniam rmk-s 
winaaRmdeg sarCeli Seitana stokholmis arbitraJSi. 1999 wlis 30 
agvistos am ukanasknelis mier gamotanil iqna gadawyvetileba 
(#10097\OL), romliTac mopasuxes, mosarCeles sasargeblod, 
mTlianobaSi daekisra  11 250 000 aSS dolaris gadaxda.  

Temis miznebidan gamomdinare sainteresoa, cno Tu ara 
saerTaSoriso arbitraJma mxareTa nebis avtonomiis principi. 
rogorc saarbitraJo tribunalis masalebidan irkveva ,,arc erT 
mxares ar wamouWria qarTuli  an Sveduri kanonmdeblobis 
gamoyenebis sakiTxi, arc maT mier wardgenil werilobiT 
dokumentebSi da arc saqmis mosmenis dros. saarbitraJo 
tribunali Tvlis, rom mxareTa valdebulebebi, maT Soris 
mopasuxis mier mTliani davalianebis winaswar gadaxdis 
valdebuleba mis mier xelSekrulebis darRvevis SemTxvevaSi, 
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naTlad gansazRvrulia xelSekrulebaSi. Sesabamisad, 
saarbitraJo tribunalma, ssp-s wesebis me-17 II muxlis dacviT, 
mxedvelobaSi miiRo xelSekrulebis pirobebi da gadawyvetileba 
gamoitana mxolod da mxolod xelSekrulebaSi mocemuli 
teqstis safuZvelze~.  

amrigad, saerTaSoriso arbitraJma ,,sityviT~ cno mxareTa 
nebis avtonomiis principi, xolo is faqti, rom praqtikulad ar 
iqna gamoyenebuli arcerTi qveynis (saqarTvelos, Sveciis) 
samarTali man axsna imiT, rom xelSekrulebis pirobebi imdenad 
amomwuravad gansazRvravda mxareTa ufleba-movaleobebs, rom 
sruliad sakmarisi iyo saarbitraJo gadawyvetileba mxolod am 
ukanasknelze dayrdnobiT gamotaniliyo. zemoaRniSnuli 
mosazreba garkveulwilad gasagebi iqneba, damatebiT is gare-
moebac Tu iqneba mxedvelobaSi miRebuli, rom araerTi 
Setyobinebis miuxedavad, qarTuli mxare ar gamocxadda 
procesze da, Sesabamisad, ucxoel arbitrs aranairi survili ar 
unda gasCenoda gamoekvlia misTvis Znelad xelmisawvdomi 
qarTuli samarTali, miT ufro, rom amas arcerTi mxare ar 
moiTxovda.63     
 im SemTxvevaSi Tuki adgili ar aqvs saarbitraJo daTqmas da 
saqmeze saqarTvelos sasamarTloebis saerTaSoriso kompetencia 
vrceldeba, maSin, rogorc wesi, ucxoeli kontrahentebi 
winaaRmdegi ar arian xelSekrulebis mosawesrigeblad 
gamoyenebul iqnes qarTuli samarTali. umetes SemTxvevaSi 
mxareebi pirdapir ar uTiTeben xelSekrulebaSi Tu romeli 
qveynis samarTals irCeven, Tumca arsebobs SemTxvevebi, rodesac 
kontrahentebi mxareTa nebis avtonomiis principis realizacias 
axdenen da garkveviT uTiTeben, rom maT qarTuli materialuri 
samarTlis gamoyeneba surT.  

magaliTi pirveli:  
mosarCele - saqarTvelos moqalaqe Tamaz biZinaSvils da 

mopasuxe - Turqul kompania `rumeli telekoms~ Soris 2001 wlis 
31 maiss daido xelSekruleba, romlis Sesabamisadac mosarCeles, 
sxva fizikur pirebTan erTad, unda mieyida Tavisi wili, 
romelic mas hqonda Sps `neokomSi~, xolo mopasuxe iRebda 
valdebulebas gadaeca mosarCelisTvis da sxva fizikuri 

                                                           
63 aRniSnuli gadawyvetilebaze saqarTvelos uzenaesi sasamarTlos mier 2000 
wlis 31 marts gamoica saaRsrulebo furceli (#01-g/101), romlis ZaliTac 
movales kreditoris sasargeblod daekisra zemoT miTiTebuli Tanxis 
dauyovnebeli gadaxda.  
 aq aucilebelia aRiniSnos erTi samwuxaro tendencia, zemoT ganxilul 
orive SemTxvevaSi, roca saqmes saerTaSoriso arbitraJebi ixilavda, 
procesze ar gamocxadebula qarTuli mxare, arada maT miRebuli hqondaT 
uwyebebi. gamokvleva im sakiTxisa, Tu riT aixsneboda qarTveli 
kontrahentebis aseTi udardeli damokidebuleba saarbitraJo procesebis 
mimarT _ scildeba mocemuli Temis miznebs. 
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pirebisTvis 3 000 000 aSS dolaris Rirebulebis mobiluri 
telefonebi.  

xelSekrulebis me-9.5 punqtis mixedviT, davis warmoSobis 
SemTxvevaSi mis mimarT gamoyenebul unda yofiliyo saqarTvelos 
kanonmdebloba.       

Turqulma kompaniam daarRvia xelSekrulebis pirobebi da 
srulad ar Seasrula nakisri valdebulebebi. aseve ar Seasrula 
Tavisi valdebuleba sawarmos saqmianobis warmarTvis Sesaxeb 
(xelSekrulebis 5.2. punqti), ris gamoc Sps `neokomma~ dakarga 
licenzia kavSirgabmulobis sferoSi, rac mis yvelaze faseul 
aqtivs warmoadgenda. 

2003 wlis 11 Tebervals mosarCelem aRZra sarCeli mopasuxis 
mimarT Tbilisis saolqo sasamarTlos samoqalaqo da 
samewarmeo saqmeTa kolegiaSi. mosarCelem moiTxova mopasuxe -
Turqul kompania `rumeli telekoms~ mis sasargeblod 
dakisreboda gancdili zianis _ 1 157 082 aSS dolaris 
anazRaureba. 

Tbilisis saolqo sasamarTlos samoqalaqo da samewarmeo 
saqmeTa kolegiis 2003 wlis 31 ivlisis dauswrebeli 
gadawyvetilebiT (saqme #2/a-66-03) Tamaz biZinaSvilis sarCeli 
srulad dakmayofilda.  

mocemul gadawyvetilebaSi, sasamarTlom samoqalaqo 
saproceso kodeqsis 230-e II muxlis mixedviT Seamowma sarCelSi 
miTiTebuli garemoebebi iuridiulad amarTlebda Tu ara 
sasarCelo moTxovnas, ris Semdegac saqarTvelos samoqalaqo 
kodeqsis normebze dayrdnobiT miRebul iqna gadawyvetileba 
sarCelis dakmayofilebis Sesaxeb. 

cxadia, mocemul SemTxvevaSi adgili hqonda mxareTa nebis 
avtonomiis realizacias, radgan mxareebma xelSekrulebis 
mosawesrigeblad airCies qarTuli samarTali da sasamarTlomac 
gamoiyena qarTuli kanondebloba. Tumca, unda aRiniSnos, rom 
sasamarTlo gadawyvetilebaSi arsadaa miTiTebuli, rom 
sasamarTlom qarTuli materialuri kanonmdebloba gamoiyena im 
mizezis gamo, rom aseTi iyo mxareTa Tanxvedri neba da 
aRniSnuli, imperatiulad gamomdinareobda saqarTvelos sksk-is 
35-e I muxlis danawesidan.  

magaliTi meore:  
saaqcio sazogadeba `saqarTvelos Saqris kombinatis~ 1996 wlis 
ivnisis aqcionerTa saerTo krebis gadawyvetilebiT moxda 
saaqcio sazogadoebis kapitalis gazrda aqciebis emisiis gziT. 
xsenebul saaqcio sazogadoebasa da kviprosis kompania 
`starfokus~ Soris 1996 wlis 10 noembers daido xelSekruleba, 
romlis mixedviTac am ukanasknelma SeiZina 355 452 aqcia da 
damatebiT aiRo valdebuleba Seewyo xeli sawarmosaTvis 
yovelwliurad 100 000 (asi aTasi) tona nedli Saqris mowodebasa 
da dafinansebaSi.  
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xelSekrulebis 3.2. punqtis mixedviT ganisazRvra, rom 
`davebis ganxilvisas gamoyenebuli iqneba saqarTvelos 
materialuri da procesualuri samarTali~.  

saaqcio sazogadoeba `saqarTvelos Saqris kombinatma~ aRZra 
sarCeli mopasuxe _ kviprosis kompania `starfokus~ mimarT, 
xelSekrulebis darRvevis gamo miyenebuli zianis anazRaurebis 
moTxovniT.      

Tbilisis saolqo sasamarTlos samoqalaqo da samewarmeo 
saqmeTa kolegiis 2000 wlis 10 Tebervlis gadawyvetilebiT 
sarCeli ar dakmayofilda, xolo mopasuxis Segebebuli sarCeli 
nawilobriv dakmayofilda. aRniSnuli gadawyvetileba sakasacio 
wesiT gaasaCivra saaqcio sazogadoeba `saqarTvelos Saqris 
kombinatma~. saqarTvelos uzenaesi sasamarTlos samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palatis 2000 wlis 24 maisis 
ganCinebiT (saqme #3k-189) sakasacio saCivari nawilobriv 
dakmayofilda. 

mocemul SemTxvevaSi, aseve realizebul iqna mxareTa nebis 
avtonomiis principi da rogorc pirveli instanciis 
sasamarTlom, aseve sakasacio sasamarTlom (am ukanasknelma 
yuradReba gaamaxvila kontrahentTa mier qarTuli samarTlis 
arCevis Sesaxeb, Tumca ar miuTiTebia saqarTvelos sksk-is 35-e I 
muxlze), xelSekrulebidan warmoSobili sadavo sakiTxebis 
gadasawyvetad gamoiyenes qarTuli materialuri samarTali. 

  
  
                             $6. daskvnis nacvlad 
 
rogorc zemoaRniSnulidan Cans, maSin, rodesac dasavleTis 

mowinave qveynebis Teoretikosebi winaaRmdegi iyvnen mxareTa 
nebis avtonomiis principis aRiarebis da isini amas asabuTebdnen 
samarTlis arsis da daniSnulebis principebidan gamomdinare, 
imave mowinave qveynebis sasamarTloebma radikalurad gansxvave-
buli pozicia daikaves da cnes kontrahenTa ufleba 
xelSekrulebis mosawesrigeblad aerCiaT maTTvis xelsayreli 
samarTlebrivi sistema. 

umTavresi argumenti, riTac xelmZRvanelobdnen sasa-
marTloebi efuZneboda sufTa wylis pragmatul mosazrebas, 
romelic erTi fraziT Semdegnairad gamoiTqmis: `saerTaSoriso 
savaWro brunvis interesebi~. es ukanaskneli warmoadgenda im 
pirvelad safuZvels, romelze dayrdnobiTac sasamarTloebi 
cnobdnen mxareTa nebis avtonomiis princips. sxva danarCeni 
mosazrebebi, romlebic zemoT iqna ganxiluli, maT Soris 
sicxadis Setana saxelSekrulebo urTierTobebSi, raTa 
kontrahentebs winaswar scodnodaT Tu romeli qveynis 
samarTliT unda mowesrigebuliyo maTi xelSekruleba, 
warmoadgenda meorad safuZvels, romelic pirvelidan gamomdina-
reobda.  
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                Tavi VI 

       mxareTa nebis avtonomiis principis aRiareba 
        Tanamedrove erovnuli kanonmdeblobiT  da  

        saerTaSoriso konvenciebiT 
 
 

      $ 1. Sesavali 
        
Tavidanve aRiniSna, rom mxareTa nebis avtonomias, rogorc 

sakoliziosamarTlebriv institutad ganxilvas, ewinaaRmde-
geboda TeoretikosTa umetesoba, sul mcire XX saukunis 
dasawyisamde. maTi argumenti sruliad logikuri iyo: 
kontrahentebs ar hqondaT ufleba kanonmdeblis funqcia 
mieTvisebinaT da TviTonve gadaewyvitaT YTu romeli 
samarTlebrivi sistema unda gamoyenebuliyo samarTlebrivi 
urTierTobis mosawesrigeblad. marTalia, mowinave qveynebis 
sasamarTlo praqtika XIX saukunis bolodan, xSir SemTxvevaSi, 
ar iziarebda aseT midgomas, magram aq aRniSvnis Rirsia is 
garemoeba, rom es pirvel rigSi inglisis sasamarTlo 
praqtikaze iTqmis, romelsac kontinenturi evropis sasa-
marTloebisgan gansxvavebiT samarTalSemoqmedebiTi funqciac 
akisria.  

is, rac iTqva inglisis sasamarTlos mimarT, ver 
gavrceldeba kontinenturi evropis qveynebis sasamarTloebze. 
udavoa, rom safrangeTis sakasacio sasamarTlos gancxadeba imis 
Taobaze, rom mxareTa mier samarTlebrivi sistemis arCeva 
cnobil unda yofiliyo, vinaidan igi xels uwyobda saerTaSo-
riso savaWro brunvis stabilurobas _ sruliad marTebuli iyo, 
magram ara sakmarisi. 

amrigad, mxareTa nebis avtonomiis principis aRiareba 
sakolizio samarTlis institutad, kontinenturi evropis 
qveynebSi unda momxdariyo sakanonmdeblo aqtebis da saerTaSo-
riso konvenciebis miRebis saxiT, winaaaRmdeg SemTxvevaSi, 
saubari mxareTa nebis avtonomiis principis aRiarebis Sesaxeb 
naadrevi iqneboda. evropis qveynebis sasamarTloebs zogierT 
SemTxvevaSi SeeZloT ecnoT igi, gansakuTrebiT, rodesac sakiTxi 
Seexeboda lex fori-s gamoyenebas da ar ecnoT igi _ ucxo qveynis 
samarTlis arCevis SemTxvevaSi.     

Tuki mxareTa nebis avtonomiis principis aRiareba xels 
uwyobs saerTaSoriso savaWro brunvis interesebs, maSin es 
garemoeba, sasamarTloebis garda, adre Tu gvian arc 
sakanonmdeblo da aRmasrulebeli xelisuflebisTvis darCeboda 
SeumCneveli da marTlac XX saukuneSi miRebul iqna mravali 
erovnuli kanoni da saerTaSoriso konvencia, romlebic 
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cnobdnen da aRiarebdnen mxareTa nebis avtonomiis sakolizio-
samarTlebriv bunebas. 

        

 
          $ 2. saerTaSoriso konvenciebi da mxareTa  
   nebis avtonomiis principis aRiareba 

 
haagis 1955 wlis konvenciaze ,,saqonlis saerTaSoriso 

nasyidobis xelSekrulebebisadmi gamosayenebadi samarTlis 
Sesaxeb~ - muSaoba jer kidev 20-ian wlebSi daiwyo. 1928 wels 
haagis me-6 konferenciaze konvencia ar iqna miRebuli. 
kanonproeqtze muSaobis gagrZeleba daevala specialur komisias, 
romelsac xelmZRvanelobda cnobili frangi profesori Julio 
de la morandieri.  komisiam waradgina axali proeqti, romelic 
meore msoflio omis Semdeg, 1951 wels haagis me-7 konferenciaze 
umniSvnelod iqna Sesworebuli, xolo  1955 wels ki miRebuli.64  

1931 wlis moxsenebaSi naTqvami iyo, rom zogierTi delegatis 
azriT, mxareTa nebis avtonomia unda SezRuduliyo mxolod 
konvenciaSi monawile qveynebis samarTliT. sxva delegatebs 
surdaT mxareTa mier arCeul samarTals hqonoda kavSiri 
samarTalurTierTobasTan da Sesabamisad gamoyenebuliyo 
xelSekrulebis Sesrulebis adgilis, xelSekrulebis dadebis 
adgilis an mxareTa Cveulebrivi adgilisamyofeli qveynis  
samarTali. yvela xsenebuli  winadadeba uaryofil iqna. 
profesorma morandierma ganacxada, rom mxareebs unda mieceT 
ufleba airCion nebismieri samarTali, Tundac igi ar iyos 
dakavSirebuli xelSekrulebasTan. misi gamosvlis mTavar 
laitmotis warmoadgenda Semdegi winadadeba: ,,mxareTa nebis 
avtonomiis SezRudvas, saerTaSoriso savaWro brunvis 
SezRudvisaken mivyavarT~.65  

delegatTa umravlesobam mxari dauWira mosazrebas, romlis 
mixedviTac xelSekrulebis mimarT gamoyenebul unda yofiliyo 
mxareTa mier arCeuli samarTali da Sesabamisad amave samarTlis 
imperatiuli normebic. sxva qveynis samarTlebrivi sistemis 
imperatiuli normebi ki, romelic mxareebs ar aurCeviaT, ar unda 
yofiliyo gamoyenebuli. delegatebma, romlebic 1931 wels, 
winaaRmdegni iyvnen mxareTa nebis avtonomiis principis 
ganxorcielebis, 1951 wlis konferenciaze  dumili amjobines. es 
nawilobriv gamowveuli iyo TavianTi mTavrobebis sawinaaRmdego 
poziciis da nawilobriv morandieris damajerebeli argumentis 

                                                           
64 konvencia ratificirebuli iqna kontinenturi evropis rva qveynis: 
safrangeTis, belgiis, italiis, Sveicariis, daniis, Sveciis, norvergiis da 
fineTis da erTi afrikuli qveynis - nigeriis mier. Lando, The 1955 and 1985 Hague 
Convention on The Law Applicable to the International Sale of Goods //1993 Vol. 57 RabelsZ, p. 161. 
65 iqve. gv. 161. 
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gamo. haagis 1985 wlis analogiuri konvenciis66 miRebisas  kamaTi  
mxareTa nebis avtonomiis SezRudvis kuTxiT ar ganaxlebula.67 

evropis 1961 wlis saerTaSoriso saarbitraJo konvencia (me-7 
I muxli) cnobs mxareTa uflebas airCion xelSekrulebis 
mosawesrigeblad is samarTali, romelsac isini moisurveben.68  

`saxelmwifosa da sxva saxelmwifoTa qveSevrdomebs Soris 
sainvesticio davis saerTaSoriso gadawyvetis Sesaxeb~ konvencia 
romelic dadebul iqna vaSingtonSi 1965 wels69 (SemdgomSi 
vaSingtonis konvencia), cnobs mxareTa nebis avtonomiis princips. 
kerZod, 42-e muxliT saarbitraJo tribunalma mxareTa mier 
arCeuli samarTliT unda ixelmZRvanelos.  

1994 wlis 17 marts mexikoSi (meqsika), saerTaSoriso kerZo 
samarTlis me-5 inter-amerikul sagangebo konferenciaze (CIDIP-
V), amerikis saxelmwifoTa organizaciis (OAS) wevrma qveynebma 
xeli moaweres konvencias: mexikos 1994 wlis konvencias 
,,amerikaTaSoriso konvencia saerTaSoriso xelSekrulebisadmi 
gamosayenebadi samarTlis Sesaxeb~ (SemdgomSi mexikos 1994 wlis 
konvencia).70   

mexikos 1994 wlis konvencia uyoymanod cnobs mxareTa nebis 
avtonomiis princips, kerZod me-7 I muxli iTvaliswinebs Semdegs: 
,,xelSekruleba unda mowesrigdes mxareTa mier arCeuli 
samarTliT~.71  

evrogaerTianebaSi Semavali qveynebis mier 1980 wels 
,,saxelSekrulebo valdebulebebisadmi gamosayenebadi samarTlis 

Sesaxeb~ romis konvenciis72 miRebiT moxda evropis saxelSekru-

                                                           
66 konvenciis teqsti gamoqveynebulia Semdeg vebgverdze: 
http://www.hcch.net/index_en.php?act=conventions.text&cid=61 (23.12.06.). 
67 ix. Lando-s dasax. naSr. gv. 161. 
68 ix. European Convention on International Commercial Arbitration of 1961 Done at Geneva, April 
21, 1961 United Nations, Treaty Series, vol. 484, p. 364 No. 7041 (1963-1964),                                              
ix. http://www.jus.uio.no/lm/europe.international.commercial.arbitration.convention.geneva.1961  (24. 
12. 2006). xsenebuli konvenciis araoficialuri rusuli Targmani ix. 
Международная торговля, Международный гражданский процесс, ред. Фисенко,  Минск, 1999, 
с. 272. 
69 igi 1966 wlis 14 oqtombers Sevida ZalaSi. konvenciis teqsti “Convention on the 
settelment of investment disputes between States and nationals of other States” ix. Semdeg 
vebgverdze: http://www. Asser. nl/ica/wash_en.htm (25.12.2006.).  
70 xsenebuli konvencia Inter-American Convention on the Law Applicabel to International 
Contracts ix. Semdeg vebgverdze: http://www.oas.org/juridico/English/Treaties/b-56.html 
(03.04.2007.). dReisaTvis es konvencia ratificirebulia meqsikis da venesuelas 
mier da  Sesabamisad mas mxolod am or qveyanaSi aqvs  iuridiuli Zala.  
71 ufro dawvrilebiT: Burman, International Conflict of Laws, The 1994 Inter-American 
Convention on the Law Applicable to International Contracts, and Trends for the 1990s, Vanderbilt 
Journal of Transnational Law, Vol. 28 1995, p. 380.  
72 ix. ioseliani, ,,romis konvencia: samarTali, romelic gamoiyeneba 
saxelSekrulebo valdebulebebis mimarT," macne, 1998 w. # 1. gv. 49-57. romis 
konvenciis miRebis peripetiebze, agreTve Tu ra winare samuSaoebi 
mimdinareobda evrokavSirSi ix. zaaliSvilis sakandidato disertacia: 
`saxelSekrulebo koliziuri samarTali evropuli kavSirisa da qarTuli 
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lebo sakolizio samarTlis daaxloeba,73 razec jer kidev 
savini ocnebobda, romelmac 1849 wels ganacxada: ,,mizan-
Sewonilia saqmeebSi, romlebic ucxo elements Seicavs, erTi da 
igive samarTalurTierToba wydebodes erTnairad, miuxedavad 
imisa, Tu romel qveyanaSi iqneba gamotanili gadawyvetileba . . . 
amas moiTxovs saerTo qristianuli morali da is saerTo sikeTe, 
romelsac yvela realurad miiRebs, visac es exeba.~74 

romis 1980 wlis konvenciis me-3 muxliT, xelSekrulebis 
mimarT, gamoyenebul unda iqnes mxareTa mier arCeuli  
samarTali.  

Sinaarsobrivad analogiur normas Seicavs romi I 
reglamentis me-3 muxli.75   

  
 
 
              $ 3. erovnuli kanonmdebloba da mxareTa  
               nebis avtonomiis principis aRiareba  

 
romis konvenciis miRebis Semdeg evrokavSiris wevrma 

qveynebma TavianTi kanonmdebloba moiyvanes masTan Sesabami-
sobaSi. amrigad, is rac romis konvenciis me-3 muxlSi iyo 
gaTvaliswinebuli, mxareTa mier xelSekrulebis momwesrigebeli 
samarTlis arCevis uflebis aRiareba _ asaxul iqna aseve 
zemoaRniSnuli qveynebis kanonmdeblobaSic. samarTlianobisaTvis 
unda aRiniSnos, rom romis konvenciis miRebamdec, evropis 
saxelmwifoTa umravlesoba cnobda mxareTa nebis avtonomiis 
princips. es gamoixateboda Sesabamisi normebis arsebobiT 
erovnul kanonmdeblobebSi, an romelime saerTaSoriso 
konvenciis, magaliTad haagis 1955 wlis konvenciis, 
ratifikaciaSi.  

magaliTad, avstriis 1978 wlis kanonis 35-e I muxlis 
Sesabamisad: valdebulebiTi urTierToba wesrigdeba im 
samarTlis mixedviT, romelic mxareebma pirdapiri saxiT an 
konkliudenturad miuTiTes.76 

                                                                                                                                                                                           
kanonmdeblobis mixedviT~ (iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 
universiteti) 2005 weli, gv. 4-40. 
73 ix. ioseliani, saerTaSoriso kerZo samarTalis evropeizacia, samarTlis 
aqtualuri sakiTxebi, 1999 #1 gv. 41-47. 
74 Savigny, A Treatise on the Conflicts of Laws,  2ed. trans. from German by Gutrie, Edinburgh, 1880, 
68-69. 
75 Heiss, Party Autonomy, (eds) Franco Ferrari, Stefan Leible, Rome I Regulation, The Law 
Applicable to Contractual Obligations in Europe, 2009, pp. 1-16; aseve, Bonomi, The Rome I 
Regulation on the Law Applicable to Contractual Obligations, Yearbook of Private International Law, 
Vol. X 2008, pp. 169-170. 
  
 
76 xsenebuli kanonis araoficialuri rusuli Targmani ix. Международное 
частное право. Иностранное законодательство, Предисл. Маковского; сост. и науч. ред. 
Жильцов/Муранов  (Статут) M., 2001, c. 158-167. 
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evrokavSirSi arSemavali qveynebidan aRniSvnis Rirsia 
Sveicariis 1987 wlis federaluri kanoni ,,saerTaSoriso kerZo 
samarTlis Sesaxeb~, romelic uyoymanod cnobs mxareTa mier 
xelSekrulebis momwesrigebeli samarTlis arCevas, kerZod 116-e I 
muxlis mixedviT: `xelSekruleba eqvemdebareba mxareTa mier 
arCeul samarTals~.77 

aSS-s erTgvarovani savaWro kodeqsi (UCC),78 romelic  
miRebul iqna aSS-s yvela Statis mier, mxars uWers mxareTa 
nebis avtonomiis princips. UCC 1-105 paragrafis Tanaxmad, 
mxareebs SeeZloT aerCiaT im qveynis (Statis) samarTali, 
romelsac hqonda gonivruli kavSiri xelSekrulebasTan. 
kodeqsis oficialuri komentarebis Tanaxmad, es niSnavda imas, 
rom nasyidobis xelSekrulebaSi _ samarTlis arCevis Sesaxeb 
gakeTebuli daTqma gulisxmobda xelSekrulebis dadebis 
adgilis, an xelSekrulebis Sesrulebis adgilis, samarTlis 
gamoyenebas. Tumca, iqve damatebuli iyo, rom mxareTa mier 
samarTlis arCevas SeiZleba aseve miniWeboda iuridiuli Zala, 
Tundac mas ar hqonoda mniSvnelovani kavSiri xelSekru-
lebasTan.79 

2001 wlis TebervalSi cvlileba Sevida xsenebul kodeqsSi 
da 1-301 paragrafis Tanaxmad (man 1-105 paragrafi Secvala), 
saerTaSoriso xasiaTis komerciul xelSekrulebebis dadebisas 
kontrahentebs sruli Tavisufleba mieniWaT SeuzRudavad 
airCion im qveynis samarTali romelsac isini moisurveben, 
Tundac mas kavSiri ar hqondes xelSekrulebasTan.80 
aRsaniSnavia, rom Statebis umetesobas zemoaRniSnuli 
cvlilebebi ar ganuxorcielebia Tavis kanonmdeblobaSi da iq 
dRemde moqmedebs 1-105 paragrafi.81 amave dros texasis, 
luizianas, oregonis, virjiniis da merilendis Statebis 
samarTliT mxareebs sruli Tavisufleba gaaCniaT saerTaSoriso 
xasiaTis komerciul xelSekrulebebSi SeuzRudavad airCion 
garigebis momwesrigebeli samarTali, Tundac mas kavSiri ar 
hqondes xelSekrulebasTan.82 

                                                           
77 xsenebuli kanonis araoficialuri rusuli Targmani ix. Международное 
частное право. Иностранное законодательство, Предисл. Маковского; сост. и науч. ред. 
Жильцов/Муранов  (Статут) M., 2001, c. 629-674. 
78 ix. liluaSvili, nasyidoba aSS-s erTgvarovani savaWro kodeqsis mixedviT. 
Jur. samarTali@#11-12, 1997w. gv. 31-37. xsenebuli kodeqsis araoficialuri 
rusuli Targmani ix. Единообразный   торговый   кодекс CША, перевод с английского, 
Международный центр финансово – экономического развития,  Москва, 1996. 
79 Uniform Commercial Code. 1962 Official Text with Comments (Philadelphia and Chicago 1962), s. 
1-105, comment i.  
80 ix. http://www.law.cornell.edu/ucc/1/article1.htm#s1-301 (25.01.2007); agreTve 
http://www.lawrev.state.nj.us/ucc1/ucc1M021004.pdf (25.01.2007). 
81 Rühl, Party Autonomy in the Private International Law of Contracts: Transatlantic Covergence and 
Economic Efficiency, CLPE Research Paper 4/2007 Vol. 03 No. 01 (2007),  p. 4. 
82 Graver, Party Autonomy in Choice of Commercial Law: The Failure of Revised U.C.C. $ 1-301 and 
a Proposal for Broader Reform, Seton Hall Law Rewiew, Vol. 36:59 (2005), p. 95-99. 
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CineTSi mxareTa nebis avtonomiis sakiTxi wesrigdeba 
sxvadasxva sakanonmdeblo aqtiT. samoqalaqo samarTlis zogadi 
principebis Sesaxeb kanonis 145-e I muxliT: ,,mxareebs xelSekru-
lebis mixedviT, romelic awesrigebs sazRvargareTTan dakavSi-
rebul samarTalurTierTobas, SeuZliaT Tavad airCion samarTa-
li, romelic gamoyenebul iqneba davebis gadasawyvetad, Tu 
kanoniT sxva ram ar aris gaTvaliswinebuli~.83  

zemoT naTqvamis Semdeg SeiZleba iseTi STabeWdileba 
Seiqmnas, rom mocemul sakiTxSi, CineTi maqsimalurad 
miuaxlovda dasavleTis mowinave qveynebis sakolizio 
samarTals. sinamdvileSi mxareTa nebis avtonomiis principi 
SezRudulia zogierTi saxis komerciul xelSekrulebebSi, 
sadac ucxouri elementi monawileobs. esenia: 1) xelSekrulebebi, 
romlebic erTobliv sawarmos Seexeba; 2) erToblivi warmoeba, 
romelic CineTis teritoriaze wiaRiseulis mopovebas da 
gadamuSavebas exeba. am da sxva zogierT SemTxvevebSi, mxareTa 
mier ucxo qveynis samarTlis arCeva baTilad iqneba cnobili da 
nebismier SemTxvevaSi gamoyenebul iqneba CineTis samarTali.84    

bedukuRmarTobis gamo, Svidi aTeuli wlis ganmavlobaSi 
saqarTvelo iyo sxva qveynis - sabWoTa kavSiris Semadgeneli 
nawili, ris gamoc misi kanonmdebloba TiTqmis mTlianad 
sabWoTa kavSiris kanonmdeblobis kalkirebas warmoadgenda. 
gamonaklisi arc gansaxilveli problemuri sakiTxi gaxldaT. 
kerZod, saqarTvelos ssr 1964 wlis samoqalaqo kodeqsis85 575-e 
muxliT, romelic sabWoTa kavSiris samoqalaqo kanonmdeblobis 
safuZvlebis 126-e muxlis kopireba iyo, gaTvaliswinebuli iyo 
Semdegi: ,,mxareTa ufleba-movaleobebi sagareo-savaWro garige-
baSi ganisazRvreba garigebis dadebis adgilis kanoniT, Tu 
mxareTa SeTanxmebiT sxva ram ar aris dadgenili~.  

zemoaRniSnulidan Cans, saqarTvelos ssr kanonmdebloba, 
Tumca negatiuri saxis definiciiT, magram mainc cnobda mxareTa 
nebis avtonomiis princips sagareo-ekonomikur xelSekrulebebSi.  

rogorc aRiniSna, erT-erTi mTavari motivi, ris gamoc 
mowinave qveynebis sasamarTlo praqtika da Tanamedrove 
mecnieruli doqtrinebi, mxars uWeren mxareTa nebis avtonomiis  
princips, mdgomareobs imaSi, rom igi mowodebulia xeli Seuwyos 
saerTaSoriso savaWro brunvis interesebs. cnobilia, rom 

                                                           
83 xsenebuli kanonis araoficialuri rusuli Targmani ix. Международное 
частное право. Иностранное законодательство, Предисл. Маковского; сост. и науч. ред. 
Жильцов/Муранов  (Статут) M., 2001. c. 369. 
84 `xelSekrulebebis Sesaxeb~ CineTis saxalxo respublikis kanonis 126-e 
muxli, ix. araoficialuri rusuli Targmani: Международное частное право. 
Иностранное законодательство, Предисл. Маковского; сост. и науч. ред. Жильцов/Муранов 
(Статут)  M., 2001, c. 373; ix. agreTve  Zhang, Party Autonomy and Beyond: An International 
Perspective of Contractual Choice of Law, Emory International Law Review, Vol. 20 2006, p. 526. 
85 miRebuli saqarTvelos ssr meeqvse mowvevis umaRlesi sabWos meoTxe sesiaze 
1964 wlis 26 dekembers (saqarTvelos ssr umaRlesi sabWos uwyebebi, 1964w., 
#36, mux. 662).  
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sabWoTa kavSirSi monopolizebuli iyo sagareo vaWroba. garda 
amisa, ar arsebobda kerZo samarTlis iuridiuli pirebi da rac 
mTavaria zemoaRniSnuli qveyana karCaketilobis politikas 
awarmoebda. miuxedavad imisa, rom sabWoTa kanonmdeblobac da 
saarbitraJo praqtikac, ase Tu ise, cnobda mxareTa nebis 
avtonomiis princips, yovelive zemoT aRniSnulis gamo, mas mainc 
naklebi praqtikuli datvirTva hqonda.  

 

 

 
     $4. `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos   
       kanoni  da mxareTa nebis avtonomiis principis aRiareba 

 
saqarTvelos 1998 wlis 1 oqtombris saerTaSoriso kerZo 

samarTlis kanonis 35-e I muxliT aRiarebulia mxareTa ufleba 
airCion xelSekrulebis momwesrigebeli samarTali:  

,,1. saxelSekrulebo urTierTobebidan gamomdinare ufleba-
movaleobebis gansazRvreba, kerZod, xelSekrulebaTa ganmarteba, 
Sesruleba, Sewyveta, agreTve baTilobis Sedegebi, valdebule-
baTa darRveva, winasaxelSekrulebo da xelSekrulebis Semdgomi 
valdebulebebis darRvevis CaTvliT, wesrigdeba mxareebis mier 
arCeuli qveynis samarTliT~. 

zemoaRniSnuli normis gacnobisas ibadeba kiTxva: rodesac 
saubaria xelSekrulebis momwesrigebel samarTlis arCevaze,  
aucilebelia Tu ara amisaTvis raime formis dacva?  

aRniSnul kiTxvasTan dakavSirebiT unda aRiniSnos Semdegi: 
mxareTa mier samarTlis arCeva sxva araferia Tu ara garigeba,86 
es ukanaskneli ki rogorc cnobilia, pirvel rigSi nebis 
gamovlinebas warmoadgens.87 igi SeiZleba vlindebodes aSkara 
(pirdapiri) saxiT, dumiliT an konkliudenturi qceviT.88  

swored sakiTxis amdagvar gadawyvetas iTvaliswinebs 
germaniis sksk-is 27-e I muxli: ,,xelSekrulebis mimarT 
gamoiyeneba mxareTa mier arCeuli samarTali. samarTlis arCeva 
pirdapir unda iyos gamoxatuli an sakmaod naTlad unda 
gamomdinareobdes xelSekrulebis pirobebidan, an saqmis 
garemoebebidan~.89  

rodesac saubaria mxareTa mier samarTlis pirdapir 
arCevaze,  naTelia, rom aq pirvel rigSi igulisxmeba mxareTa 
nebis gamovlenis werilobiTi formis dacva, romelic SeiZleba 
vlindebodes saxelSekrulebo daTqmaSi an calke dokumentis 
SedgenaSi. 

                                                           
86 liluaSvili, saerTaSoriso kerZo samarTali (jisiai), Tb., 2000, gv. 79. 
87 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi 
(samarTali), Tb., 1997, gv. 321-315, 329-332. 
88 iqve, gv. 342-346. 
89 zustad analogiuri Sinaarsis norma gaTvaliswinebulia romis konvenciis 
me-3 I muxliT.   
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gacilebiT rTuladaa saqme, rodesac mxareebs pirdapir ar 
gamouxatavT TavianTi neba. aseT SemTxvevaSi arsebobs imis 
saSiSroeba, rom sasamarTloebi  Zalze Sors wavlen mxareTa 
ganzraxvis ZiebaSi da maT miaweren imas, rasac SesaZloa 
sinamdvileSi sulac ar hqonda adgili. cnobilia dasavleTis 
qveynebis adrindeli sasamarTlo praqtika, rodesac isini 
mxareTa hipoTezur nebaze dayrdnobiT, xelSekrulebis mosa-
wesrigeblad iyenebdnen lex fori-s.90  

zemoaRniSnulis gaTvaliswinebiT, haagis 1955 wlis 
konvenciis me-2 muxliT gaTvaliswinebul iqna Semdegi: 
,,nasyidobis xelSekruleba wesrigdeba mxareTa mier miTiTebuli 
qveynis SinasamarTliT. aseTi miTiTeba pirdapir unda iyos 
gamoxatuli an araorazrovnad gamomdinareobdes xelSekrulebis 
pirobebidan~.91 rogorc etyoba, konvenciis avtorebis  mizani iyo 
gaeTavisuflebinaT erovnuli sasamarTloebi ,,lex fori-zmis 
senisgan~, winaaRmdeg SemTxvevaSi SeuZlebeli iqneboda sxvada-
sxva qveynebis kanonmdeblobis daaxloeba da unificireba 
saxelSekrulebo sakolizio samarTalSi, rac saboloo jamSi 
xels ver Seuwyobda saerTaSoriso savaWro brunvis interesebs.    

romis 1980 wlis konvencia da germaniis sksk-i ufro moqnil 
poziciaze dganan. erTis mxriv, isini ar aZleven sasamarTlos 
uflebas mxareTa hipoTezur ganzraxvaze dayrdnobiT gamoitanon 
gadawyvetileba, rodesac sinamdvileSi mxareebs aranairi 
ganzraxva samarTlis arCevis Sesaxeb ar gaaCniaT. meores mxriv, 
sasamarTlom SeiZleba daadginos mxareTa neba samarTlis 
arCevis sakiTxSi, maSinac, rodesac xelSekruleba ar Seicavs 
amis Sesaxeb pirdapir daTqmas da arc xelSekrulebis 
pirobebidan igi naTlad ar gamomdinareobs.  

ismeba kiTxva, ra faqtobrivi garemoebani SeiZleba iqnes 
ganxiluli mxareTa namdvili nebis gamovlinebad, rodesac maT 
pirdapir ar aurCeviaT romelime qveynis samarTali? pasuxis 
gacema am kiTxvaze erTmniSvnelovnad SeuZlebelia. rogorc 
ityvian, es konkretuli faqtis sakiTxia. iuridiul litera-
turaSi gavrcelebuli mosazrebiT, aseTs SeiZleba 
warmoadgendes:  

a) mxareTa mier romelime qveynis arbitraJis an sasamarTlo 
iurisdiqciis arCeva. arsebobs gamoTqma: vinc sasamarTlos irCevs 
igi samarTalsac irCevs. ama Tu im qveynis sasamarTlos an 
arbitraJis arCeva TavisTavad warmoadgens Zalzed mniSvnelovan 
prezumfcias  Sesabamisi qveynis samarTlis arCevis sasargeblod. 
amave dros unda aRiniSnos, rom mxolod saarbitraJo an 
saiurisdiqcio daTqma ar kmara imisaTvis, raTa miCneul iqnes, 

                                                           
90 vinaidan mxareTa hipoTezuri nebis sakiTxi ar warmoadgens mxareTa 
namdvili nebis gamovlinebas, amitom igi calke, winamdebare naSromis meore 
nawilSi iqneba ganxiluli. 
91 konvenciis araoficialuri rusuli Targmani ix. Дмитриева/Филимонова, 
Международное частное право, действуюшие нормативные акты, M., 1999, c. 246-253. 
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rom mxareebma Sesabamisi qveynis samarTali airCies. romis 
konvenciis komentatorebi aRniSnaven, rom damatebiT mxedvelo-
baSi unda iqnes miRebuli saqmis sxva garemoebebic.92  

Tumca xSiria magaliTebi imisa, rodesac evropis qveynebis 
(gansakuTrebiT es iTqmis inglisze) sasamarTloebi da 
arbitraJebi iyenebdnen Lex fori-s, mxolod imis gamo, rom 
arsebobda Sesabamisi saiurisdiqcio an saarbitraJo daTqmebi. 

magaliTi: 
Egon oldendooff v Liberia Corpn [1995] saqmeSi mosarCele iyo 

germanuli kompania, xolo mopasuxe iaponuri kompania. 
xelSekruleba iTvaliswinebda sadavo sakiTxebis ganxilvas 
londonis arbitraJSi. iaponuri mxare amtkicebda, rom 
saarbitraJo daTqma naklebad mniSvnelovani iyo sxva 
garemoebebTan SedarebiT, romlebic obieqturad uTiTebdnen 
iaponuri samarTlis gamoyenebaze. xelSekruleba dadebuli iyo 
iaponeli brokeris meSveobiT da tvirTis gemiT gadazidvis 
adgili aseve iyo iaponia. miuxedavad aRniSnulisa, arbitrma 
uaryo xsenebuli mosazrebebi da ganacxada, rom naklebad 
savaraudoa, rom mxareebi xelSekrulebis dadebisas Tanaxma 
iyvnen waremarTaT dava londonis arbitraJSi iaponuri 
samarTlis gamoyenebiT. im faqtidan, rom kontrahentebma airCies 
neitraluri `forumi~, gamomdinareobs is mosazreba, rom 
gamoyenebul unda iqnes neitraluri, konkretulad ki, inglisuri 
samarTali.93  

erT-erT saqmeSi inglisis saapelacio sasamarTlom 
ganacxada, rom mxareTa mier arbitraJis ganxilvis adgilis 
arCeva warmoadgens im udavo mtkicebulebas, romelic gadawonis 
nebismier sxva garemoebas. radganac mxareebma arbitraJis 
ganxilvis adgilad londoni airCies, Sesabamisad, igulisxmeba, 
rom maT xelSekrulebis momwesrigebel samarTlad inglisis 
samarTali airCies.94  

b) friad mniSvnelovan garemoebas warmoadgens Tu romeli 
qveynisTvis damaxasiaTebeli samarTlebrivi institutia 
gaTvaliswinebuli xelSekrulebaSi. magaliTad, ingliselma da 
germanelma dades trastis xelSekruleba. arsebobs Zlieri 
prezumfcia imisa, rom mxareebma xelSekrulebis mosawesri-
geblad inglisis samarTali igulisxmes;95  

g) aRniSvnis Rirsia aseve iseTi  garemoebani, Tu romeli 
qveynis samarTlis normaa gaTvaliswinebuli xelSekrulebaSi. 
magaliTad Tu kontrahentebi xelSekrulebaSi uTiTeben 
safrangeTis samoqalaqo kodeqsis romelime normaze _ es 

                                                           
92 Giuliano/Lagarde, Report  on the Convention  on the Applicable to Contractual Obligations. Official 
Journal No L 266 of 9 1980.  A5.24, 3.  
93 [1995] 2 LLoyd’s Rep. 64, citirebulia: Канашевский, Внешнеэкономические сделки: 
материально-правовое и коллизионное регулирование (Волтерс Клувер)  M., 2010, c. 105. 
94 [1968] W.L.R. 406, citirebulia: Канашевский-s naSromis mixedviT, gv. 106. 
95 Dicey and Morris (- Collins), Conflict of Laws,  ed. 10. London,  1980, p. 763. 
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SeiZleba ganxilul iqnes maTi mxridan franguli samarTlis 
arCevad.96  cxadia aqac, sasamarTlos mxridan mxedvelobaSi unda 
iqnes miRebuli xelSekrulebis sxva pirobebi da mTlianad 
saqmis garemoebani; 

d) mniSvnelovan garemoebas warmoadgens aseve Tu ra formiT 
aris Sedgenili xelSekruleba. Tu xelSekruleba standartuli 
pirobebisgan Sedgeba, romelic konkretulad romelime qveynis 
samarTlebriv sistemas ukavSirdeba, maSin arsebobs Zlieri 
prezumfcia imisa, rom mxareebma swored mocemuli qveynis 
samarTali airCies. magaliTad, Tu sazRvao dazRvevis 
xelSekrulebas safuZvlad daedo inglisis sadazRvevo kompaniis 
_ loidsis (Lloyds’s) mier SemuSavebuli xelSekrulebis 
standartuli pirobebi _ es ukanaskneli ganxilul unda iqnes, 
rogorc  prezumfcia inglisis samarTlis arCevis sasargeblod.  

 

 
  $5. kontrahenTa mier xelSekrulebis mosawesrigeblad  
            ramdenime samarTlebrivi sistemis arCeva 

 
SesaZloa  kontrahentebma xelSekrulebis mosawesrigeblad 

erTze meti samarTlebrivi sistema airCion. isini SeiZleba 
SeTanxmdnen imaze, rom xelSekrulebis ZiriTadi nawilis 
mosawesrigeblad gamoyenebul iqnes `a~ qveynis samarTali, xolo 
danarCeni nawilis mosawesrigeblad ki gamoyenebul iqnes `b~ 
qveynis samarTlis normebi.  

romis konvenciiT (me-3 I muxli), romi I reglamentiT (me-3 I 
muxli)  da germaniis sksk-iT (27-e I muxli) gaTvaliswinebulia 
aseTi SesaZlebloba: ,,mxareebs SeuZliaT airCion samarTali 
rogorc mTlianad xelSekrulebis mimarT, aseve misi nawilis 
mimarT~.   

am normiT kontrahentebs SeuZliaT xelSekrulebis nawilis 
mimarT airCion mosawesrigebeli samarTali, xolo garigebis 
danarCeni nawilis mimarT ki gamoyenebul iqneba is samarTali, 
romelic mTeli xelSekrulebis mimarT imoqmedebda _ mxareTa 
arCevans adgili rom ar hqonoda. kontrahentebs SeuZliaT 
agreTve airCion ori an meti qveynis samarTali xelSekrulebis 
calkeuli nawilebis mosawesrigeblad.    

saqarTvelos saerTaSoriso kerZo samarTlis kanonSi aseTi 
norma ar aris gaTvaliswinebuli. cxadia, sasurveli sulac araa 
erTi xelSekruleba ori qveynis samarTlebrivi sistemiT 
wesrigdebodes, magram Tu saxelmwifo cnobs mxareTa nebis 
avtonomiis princips, maSin man unda cnos kontrahentTa mier ori 
an meti qveynis marTlwesrigis arCevis SesaZleblobac.  

miuxedavad zemoaRniSnulisa, saqarTvelos sksk 35-e muxli  
(xsenebuli muxlis pirveli da meore nawilebi) unda ganimartos 

                                                           
96 ix. Giuliano/Lagarde dasx. naSr. A5.24, 3. 
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imgvarad, rom mxareTa nebis avtonomiis principidan gamomdinare, 
maT SeuZliaT xelSekrulebis calkeuli nawilebis mosawesri-
geblad airCion sxvadasxva qveynebis samarTali.  

rogorc zemoT aRiniSna, amave dros, sruliadac araa 
sasurveli kontrahentebma erTze meti marTlwesrigi airCion, 
vinaidan igi iwvevs xelSekrulebis ,,gaxleCas~ (fr. dépeçage). es 
ukanaskneli gamoyenebul unda iqnes mxolod gamonaklisis saxiT. 
rogorc romis konvenciis komentatorebi acxadeben: xelSekru-
lebis ,,danawevrebis~ meTods sasamarTlom, ramdenadac es 
SesaZlebelia,  iSviaTad unda mimarTos.97  

 
 
                              $6. arCeuli samarTlis sxva  

                  samarTlebrivi sistemiT Secvla  
 
 a) zogadad 

 
praqtikaSi SesaZloa warmoiSvas dilema: dasaSvebia Tu ara 

kontrahentebma, xelSekrulebis dadebis Semdeg, erTxel ukve 
arCeuli samarTali Secvalon sxva qveynis samarTliT? aseTi 
sakiTxi umeteswilad maSin warmoiSoba, rodesac mxareebi 
sasamarTloSi davis ganxilvis dros Tanxmdebian lex fori-s 
gamoyenebas.  

kontinenturi evropis samarTlebrivi sistemis umetesi 
qveynebi cnoben mxareTa uflebas airCion lex fori mas Semdegac, rac 
maT ukve gakeTebuli aqvT arCevani sxva qveynis samarTlis 
sasargeblod. am mxriv erTgvar gamonaklis warmoadgenda italia, 
romelsac romis 1980 wlis konvenciis miRebamde, sxvagvari 
pozicia ekava. erT-erT cnobil gadawyvetilebaSi, italiis 
sakasacio sasamarTlom ganacxada, rom mxareTa mier erTxel 
arCeuli kompetenturi samarTali SeuZlebelia mogvianebiT 
Secvlil iqnes sxva samarTliT.98 italiis sasamarTloebis mier 
msgavsi poziciis mxardaWeris gamo, rogorc etyoba, mxareebs ar 
hqondaT ufleba xelSekrulebis dadebis Semdeg 
SeTanxmebuliyvnen sxva qveynis samarTlis gamoyenebaze da, 
Sesabamisad, sasamarTloebi valdebulni iyvnen exelmZRvanelaT 
mxareTa mier erTxel ukve arCeuli  samarTlebrivi sistemiT.99 

usafuZvloa mosazreba imis Sesaxeb, rom radganac 
saxelSekrulebo-valdebulebiTi urTierToba ukve gansazRvru-
lia romelime samarTlebrivi sistemiT, amitom mxareTa axal 
SeTanxmebas _ sxva samarTlebrivi sistemis arCevis Sesaxeb, 

                                                           
97 Dutoit, The Rome Convention on the Choice of Law for Contracts,  European Private Law, (ed.) 
Hoffmann Bernd von. 1998,  p. 47. 
98 ix. Cass. 1966 wlis 28 ivnisis gadawyvetileba: No. 1680, Giust.civ., 1966, I, 1909. 
citirebulia: Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours 
VI. Dordrecht/Boston/London, 1988, p. 316. 
99 iqve. gv. 316. 
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imdenad eqneba iuridiuli Zala, ramdenadac amas dauSvebs 
samarTali, romelic winaT iyo arCeuli kontrahentTa mier. 
rogorc samarTlianad aRniSna germanelma kolizionistma raapem,  
aseT mosazreba imis mtkicebamde midis, rom nebis avtonomiis 
principi aris pirveladi mxolod maSin, roca mxareebi 
xelSekrulebis  mosawesrigeblad pirvelad irCeven samarTals.  
meoradi ki maSinaa, roca mxareebi xelSekrulebis dadebis 
Semdeg irCeven xelSekrulebis momwesrigebel samarTals. 
praqtikuli mosazrebebi moiTxovs, rom pirvel da meore 
SemTxvevaSic, mxareTa nebis avtonomiis principi iyos pirveladi, 
vinaidan kontrahentebs, zogierT SemTxvevaSi, swored valdebu-
lebiT urTierTobaSi Sesvlis Semdeg SeiZleba warmoeSvaT 
mizezi, raTa airCion misi momwesrigebeli samarTali an 
Secvalon igi sxva samarTliT. Sesabamisad, raapes adrindeli 
mosazreba, rom valdebulebiTi statuti anu xelSekrulebis 
momwesrigebeli samarTali Seucvlelia, rogorc TviTonve 
mogvianebiT aRiara _ zedmetad kategoriuli iyo.100  

rogorc Cans, dResdReobiT, Tanamedrove msoflioSi, 
kontrahentTa uflebas xelSekrulebis dadebis Semdeg, Secvalon 
erTxel ukve arCeuli kompetenturi samarTali sxva qveynis 
samarTliT ar gaaCnia realuri oponenti. aRniSnuli pozicia 
gaziarebul iqna saqarTvelos saerTaSoriso kerZo samarTlis 
kanoniTac. kerZod, 35-e II muxliT gaTvaliswinebulia Semdegi: 
,,arCeuli qveynis samarTali mxareTa SeTanxmebiT SeiZleba 
Seicvalos sxva qveynis samarTliT xelSekrulebis dadebis 
Semdegac~.   
 germaniis kanoni kidev ufro Sors midis, kerZod 27-e II 
muxlis Tanaxmad: ,,mxareebs SeuZliaT nebismier dros 
SeTanxmdnen, raTa xelSekrulebis mimarT gamoyenebul iqnes sxva 
samarTali, vidre is, romelic gamoyenebul iqneboda adre 
arsebuli samarTlis arCevis ZaliT an winamdebare muxlis sxva 
normebiT~.101   
 

b) germaniis sasamarTlo praqtika   
 
kanonSi cvlilebebis ganxorcielebamdec, germaniis 

sasamarTlo praqtika cnobda mxareTa uflebas SeecvalaT 
arCeuli samarTali sxva qveynis samarTliT _ saqmis sasamarTlo 
ganxilvis procesSic (rogorc wesi es germaniis materialuri 
samarTali iyo).102 germaniis sasamarTloebi aseve aRiareben 
kontrahentTa mier xelSekrulebis dadebis Semdeg lex fori-s 
                                                           
100 Раапе, Международное частное право, перевод с немецкого (Иностранное литература) M., 
1960, с. 437-439. 
101 analogiuri Sinaarsis normebia gaTvaliswinebuli romis konvenciiT (me-3 II 
muxli) da romi I reglamentiT (me-3 II muxli). 
102 BGH, 16 Tebervali 1967 w., WM, 1967, 419, IPRspr., 1966/67, Nr.16; Münchener 
Kommentar zum Bürgerlichen Gesetzbuch, Einführungsgesetz, Band 7, Internationales Privatrecht, 
Münich, 1983. Nr. 18-19. Lando-s wignis mixedviT, gv. 315. 
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arapirdapiri saxiT arCevasac. Tu mxareebi sasamarTloSi, 
TavianTi uflebebis dacvisas, eyrdnobodnen sasamarTlo qveynis 
materialuri samarTlis normebs (mag. germaniis samoqalaqo 
kodeqss), maSin es ganixileboda, rogorc mxareTa ,,usityvo~ 
SeTanxmeba lex fori-s arCevis sasargeblod.  ufro metic, Tuki erT-
erTi mxare germanuli materialuri samarTlis gamoyenebis 
mosurne iyo, xolo meore mxare ki ar gamoxatavda amis 
sawinaaRmdego pozicias, maSin sasamarTloebi mxareTa saerTo 
hipoTezur nebaze (ganzraxvaze) dayrdnobiT, xelSekrulebis 
mosawesrigeblad, xSirad iyenebdnen germaniis materialur 
samarTals.103 

 
g) saqarTvelos sasamarTlo praqtika   
 

 Tavdapirvelad SeiZleba Seiqmnas iseTi STabeWdileba, rom 
raRac msgavs midgomas unda hqondes adgili  saqarTvelos 
sasamarTlo praqtikaSic. eWvs ar iwvevs is garemoeba, rom 
saqarTvelos saerTo sasamarTloebis mier unda yofiliyo ganxi-
luli ara erTi da ori saqme ucxouri elementis monawileobiT, 
sadac kontrahentTa mier arCeul iqna ucxo qveynis samarTali. 
aRniSnulis dasturad ganxilul unda iqnes magaliTi 
saqarTvelos sasamarTlo praqtikidan: 
 2000 wlis 7 agvistos erTis mxriv ss ,,saqarTvelos safosto 
banks~104 da Imperial Wine Company Limited-sa105 (kreditorebi) da 
meores mxriv Sps ,,kardenaxi XXI~106 Soris (msesxebeli) daido 
sakredito xelSekruleba, romlis 22-e punqtis mixedviTac 
gaTvaliswinebuli iyo Semdegi: ,,winamdebare sakredito 
xelSekruleba regulirdeba da misi interpretacia unda moxdes 
inglisis kanonmdeblobis Sesabamisad~. 
 mosarCelem ,,Imperial Wine Company Limited-ma~ sarCeliT mimarTa 
Tbilisis krwanisi-mTawmindis raionul sasamarTlos, romliTac 
moiTxova zemoT aRniSnuli xelSekrulebis baTilad cnoba. 
sasamarTlom, daeyrdno ra qarTuli materialuri samarTlis 
normebs, usafuZvlobis gamo ar daakmayofila aRniSnuli sarCe-
li.107 saqmis masalebidan naTlad Cans, rom kontrahentebma 
Tavdapirvelad airCies inglisis materialuri samarTali. Tumca, 

                                                           
103 BGH, 7 marti 1962 w, IPRspr., 1962/63, Nr.18, Lando-s wignis mixedviT, gv. 315. 
104 ss ,,saqarTvelos safosto banki~, registrirebulia saqarTveloSi. 
iuridiuli misamarTi: saqarTvelo, Tbilisi, 380064. m. winamZRvriSvilis       
q. #95.    
105 aRniSnuli organizacia registrirebulia vanuatus respublikaSi (The 
Republic of Vanuatu). reg. # 26220, romlis registrirebuli ofisis misamarTia: 
Moore Stephens House, Kumul Highway, Port Vila, Vanuatu. ix. 2000 wlis 7 agvistos 
sakredito xelSekrulebis pirveli punqti.   
106 Sps ,,kardenaxi~ XXI registrirebulia saqarTveloSi. iuridiuli misamarTi: 
saqarTvelo, Tbilisi, 380064. m. winamZRvriSvilis q. #95. 
107 ix. Tbilisis krwanisi-mTawmindis raionuli sasamarTlos 2002 wlis 22 
noembris gadawyvetileba _ saqme #2/158-02. 
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saqmis masalebidan aseve irkveva, rom sasamarTlom ixelmZRva-
nela saqarTvelos samoqalaqo kodeqsiT da ara inglisis 
samarTliT. mosamarTlem avtomaturad gamoiyena qarTuli 
materialuri samarTali, ise rom Tavis gadawyvetilebaSi 
(samotivacio nawilSi) arc ki uxsenebia Tu ra mosazrebaTa gamo 
mivida igi amgvar daskvnamde, maSin rodesac, sadao xelSekru-
lebaSi naTlad iyo miTiTebuli mxareTa survili _ inglisis 
samarTlis gamoyenebis sasargeblod.  
 rogor ucnauradac ar unda JRerdes, sasamarTlo marTe-
bulad moiqca, rodesac man gamoiyena ara mxareTa mier arCeuli 
ucxo qveynis samarTali, aramed qarTuli materialuri samarTa-
li, vinaidan saqmis masalebidan irkveva, rom orive mxare TavianT 
moTxovnebs samarTlebrivi kuTxiT amyarebda saqarTvelos 
samoqalaqo kodeqsisa da ,,mewarmeTa Sesaxeb~ saqarTvelos 
kanonis normebze. maT arc sarCelSi, arc SesagebelSi da arc 
saqmis mTavar sxdomaze ganxilvisas sityvac ar dauZravT 
inglisis materialur samarTalze, araTu misi gamoyenebis 
aucileblobaze. yovelive aRniSnuli ganxilul unda iqnes 
rogorc mxareTa mier qarTuli samarTlis arapirdapir arCevis 
faqtad. kontrahentebma marTalia arapirdapiri saxiT, magram 
mainc gamoxates TavianT SeTanxmebuli neba da faqtiurad 
airCies axali samarTali anu lex fori. sxva sakiTxia, Tu ra 
mosazrebiT xelmZRvanelobda mosamarTle, inglisis samarTlis 
nacvlad, lex fori-is rom iyenebda. amis Sesaxeb gadawyvetilebaSi 
(mis samotivacio nawilSi) araferia naTqvami. gamodis, rom 
sasamarTlom avtomaturad gamoiyena qarTuli samarTlis 
materialuri normebi da saerTod yuradRebis miRma datova is 
faqti, rom aRniSnuli samarTalurTierToba datvirTuli iyo 
ucxouri elementiT da mxareebs xelSekrulebis dadebisas 
arCeuli hqondaT inglisis samarTali. 

ismeba kiTxva: Tu mxareebs ukve arCeuli aqvT ucxo qveynis 
samarTali, magram amave dros arsebobs safuZvliani eWvi imisa, 
rom maT surT xelSekruleba lex fori-T mowesrigdes, unda 
mimarTos Tu ara sasamarTlom maT kiTxviT: surT Tu ara maT 
qarTuli materialuri samarTlis gamoyeneba?   

saqarTvelos samoqalaqo saproceso kodeqsi da arc 
,,saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanoni 
arc avaldebulebs da arc ukrZalavs mosamarTles ase moiqces. 
dReis mdgomareobiT arsebuli mwiri sasamarTlo praqtikidan 
gamomdinare SeiZleba erTmniSvnelovnad gancxadebul iqnes, rom 
qarTveli mosamarTleebi, msgavsad germaneli mosamarTleebisa 
(Tumca, mTlianobaSi, germaniis sasamarTlo praqtika CvenTvis 
bolomde xelmisawvdomi ar aris da mis Semfaseblad ver 
gamovdgebiT) aseT kiTxvas ar usvamen mxareebs. isini ubralod 
TavianTi qveynis materialur samarTals iyeneben. Tuki qarTveli 
mosamarTleebi amas yovelgvari dafiqrebis gareSe _ avto-
maturad akeTeben, viTomc mxareebs ucxo qveynis samarTlis 
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arCevis Sesaxeb daTqma sulac ar gaekeTebinoT, germaneli 
mosamarTleebi TavianT gadawyvetilebas lex  fori-s gamoyenebis 
sasargeblod asabuTeben mxareTa hipoTezur nebaze dayrdnobiT. 
maTi azriT, nebis gamovlena ara mxolod aSkarad, pirdapiri 
saxiT SeiZleba gamovlindes, aramed arapirdapirac SesaZlebelia 
da xSir SemTxvevaSi mxareebi asec iqcevian _ germaniis 
sasamarTlos winaSe sadavo saqmis ganxilvisas. 

 
d) Sveicariis sasamarTlo praqtika   
 
Sveicariis sasamarTloebi uflebas aZleven mxareebs  

Secvalon maT mier arCeuli  samarTali sxva qveynis samarTliT, 
magram amave dros moiTxoven, rom es yovelive gakeTebul iqnes 
,,Segnebulad~ _ orive mxaris mier. mxareebma pirdapiri saxiT, 
aSkarad, unda gamoxaton TavianTi survili Sveicariis an ucxo 
qveynis samarTlis gamoyenebis sasargeblod. Tu kontrahentebi 
amas ar moimoqmedeben, maSin sasamarTlo gamoiyenebs im 
samarTals, romelic mxareTa mier Tavdapirvelad iqna arCeuli, 
an Tu aseTi arCevani gabaTilda, maSin gamoyenebul iqneba is 
samarTali, romelic Cveulebriv gamoiyeneboda, mxareebs 
xelSekrulebis momwesrigebeli samarTali rom ar aerCiaT.108  

Sveicaruli samarTlis moTxovna, imis Sesaxeb, rom 
sasamarTlo procesze mxareTa mier lex fori-s arCeva dasaSvebia, 
Tuki isini Segnebulad gaakeTeben amas _ gaaCnia logikuri 
safuZveli.  

magaliTi:  
belgielma da avstrielma komersantebma airCies inglisis 

samarTali, magram saqmes ixilavs germaniis sasamarTlo. mTavar 
sxdomaze, mosarCelem Tavisi argumentebis ukeT warmoCenis 
mizniT, zogierTi normis citireba moaxdina germaniis 
samoqalaqo kodeqsidan da inglisis precedentuli samarTlidan, 
amis sawinaaRmdegod, mopasuxem, Tavisi argumentebi moiyvana da 
aseve moaxdina gsk-dan zogierTi normis citireba. miuxedavad 
imisa, rom naTeli ar aris kontrahentebs inglisis samarTliT 
surT xelSekrulebis mowesrigeba, romelic xelSekrulebis 
dadebis dros airCies mxareebma, Tu lex fori-s samarTliT, didia 
albaToba imisa, rom germaniis sasamarTlo, adre gavrcelebuli 
praqtikis Tanaxmad109, mxareTa hipoTezur nebaze dayrdnobiT, 
swored sakuTar _ erovnul samarTals gamoiyenebs. 

rogorc ucxoeTis iuridiul literaturaSia aRniSnuli, 
germaniis sasamarTloebi xSir SemTxvevaSi Zalzed Sors 
midiodnen TavianT ZiebaSi, raTa daedginaT mxareTa iseTi 
hipoTezuri ganzraxva,  romelic maT SesaZleblobas miscemda, 
xelSekrulebis mimarT mxolod lex fori anu germanuli samarTali 
                                                           
108 ix. Delaume, Transnational Contracts // Applicable Law and Settelment of Disputes (1989), vol. 
II, at p. 14.  
109 ix. mocemuli naSromis II nawilis III Tavis $ 1. 
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gamoeyenebinaT.110 TviT germaniis iuridiul literaturaSi 
gakritikebulia sasamarTloebis aseTi praqtika. germaneli 
kolizionisti Saki aRniSnavs, rom  mxareebs SemdgomSi SeuZliaT 
Secvalon xelSekrulebis momwesrigebeli samarTali, maT Soris 
sasamarTlo proceszec, magram ubralo moqmedeba germaniis 
samarTlis farglebSi jer kidev ar niSnavs mxareTa usityvo 
SeTanxmebas germaniis samarTlis gamoyenebis Sesaxeb, rogorc 
amis xalisiT warmodgenas cdilobs sasamarTlo praqtika. 
mosamarTle valdebulia Sesabamisi kiTxvis dasmiT darwmundes, 
rom mxareTa namdvili, SeTanxmebuli, neba swored germaniis 
samarTlis arCevaSi mdgomareobs da mxolod amis Semdeg unda 
iqnes igi gamoyenebuli.111 
 Sveicariis sasamarTlo praqtika mocemul SemTxvevaSi ufro 
marTebuli unda iyos. Sveicarieli mosamarTle kiTxviT 
mimarTavs mxareebs, surT  Tu ara maT  adre arCeuli ucxo 
qveynis samarTliT Tu lex fori-T moawesrigon  xelSekruleba, amiT 
igi cdilobs daadginos mxareTa namdvili neba, rac friad 
mniSvnelovani sakiTxia. samarTlianad aRniSnavs prof.          
T. liluaSvili ,,arCeuli qveynis samarTali mxolod isev 
mxareTa SeTanxmebiT SeiZleba Seicvalos~.112 aRniSnulidan 
gamomdinare mosamarTlem ar unda iCqaros (miuxedavad SesaZlo 
didi survilisa) samamulo samarTlis gamoyeneba, Tuki igi araa 
darwmunebuli, rom aRniSnuli swored mxareTa saerTo, 
SeTanxmebuli nebaa. amrigad, saeWvoobisas, mosamarTle valde-
bulia, daadginos mxareTa namdvili neba, surT Tu ara maT 
Tavdapirvelad arCeuli samarTliT moawesrigon xelSekruleba 
Tu isini Tanaxmani arian Secvalon adre arCeuli samarTali lex 
fori-T.  

es yovelive sulac ar niSnavs imas, rom amiT irRveva 
mxareTa SejibrebiTobis principi. mosamarTle arCevanis 
Tavisuflebas mxareebs utovebs, igi mxolod kiTxviT mimarTavs 
maT, raTa dadgenil iqnes kontrahentTa namdvili neba. 
mosamarTlis aseTi ,,aqtiuroba~ sruliad Tavsdeba samoqalaqo 
samarTlis sistemis qveynebis tradiciebSi.113   

saqarTvelos samoqalaqo saproceso kodeqsis Tanaxmad, 
mosamarTleebs gaaCniaT sakmao uflebebi, raTa aqtiurad 
                                                           
110 ix. Lando, dasax. naSr. gv. 318. 
111 ix. Шак,  Международное  гражданское   процессуальное  право (БЕК), М., 2001, с. 305; 
analogiuri mosazreba gaaCnia sxva germanel avtorebsac: Кох/Магнус/Винклер фон 
Моренфельс, Международное частное право и  сравнительное   правоведение  (междунардные 
отношения),  М., 2001, c. 144. 
112 liluaSvili, saerTaSoriso kerZo samarTali (jisiai) Tb., 2000, gv. 81. 
113 cnobilia, rom romaul-germanuli samarTlebrivi sistemis qveynebSi 
mosamarTleebs aqtiuri roli ukaviaT, safrangeTSi da avstriaSi ufro metad, 
germaniaSi SedarebiT naklebad da sxva. saerTo samarTlis sistemis qveynebSi 
ki mosamarTles pasiuri pozicia ukavia, rac ufro arbitris rols 
Seesabameba. ix. xoferia, saqarTvelos axal samoqalaqo saproceso kanonmdeb-
lobaSi SejibrebiTobisa da dispoziciurobis principTa Tanafardobis 
problemebi, sergo jorbenaZe, saiubileo krebuli, Tb., 1996, gv. 261-262.  
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imoqmedon saqmis zepiri ganxilvis dros. sxva sakiTxia, rom 
xSirad qarTveli mosamarTleebi imis SiSiT, rom mxareebi maTi 
acilebis sakiTxs daayeneben, ar sargebloben am uflebebiT. 
isini, saqmis zepiri ganxilvis dros, mkacr formalizms icaven 
da zedmetad frTxiloben mxareebTan kontaqtSi Sesvlas, rac, 
cxadia, marTlmsajulebis xarisxs akninebs da procesis 
ekonomiurobas ver uzrunvelyofs.114 

 
e) gamonaklisi saqarTvelos sasamarTlo praqtikidan   
 
amave dros unda aRiniSnos, rom saqarTvelos sasamarTlo 

praqtikaSi arsebobs erTi precedenti, rodesac sasamarTlo 
kolegiam Sveicariis sasamarTlo praqtikis msgavsad daazuste-
bina mxareebs Tu romeli qveynis materialuri samarTliT 
surdaT maT xelSekrulebis mowesrigeba. saqmis arsi mdgoma-
reobda SemdegSi:  

2003 wlis 25 aprils mosarCele `bi-jei servisi kompani midl 
ist limitedsa~ da mopasuxe Sps `frontera isTern jorjias~ 
Soris daido xelSekruleba, romlis me-18 punqtis Tanaxmad, 
xelSekrulebis momwesrigebel samarTlad arCeul iqna inglisis 
samarTali. 

mxareTa Soris davis warmoSobis Semdeg, sarCeli aRZrul 
iqna Tbilisis saolqo sasamarTlos samoqalaqo da samewarmeo 
saqmeTa kolegiaSi. 2005 wlis 25 ianvris sasamarTlo sxdomaze 
mosamarTlem kiTxviT mimarTa mxareebs: romeli qveynis 
samarTliT surdaT maT xelSekrulebis mowesrigeba _ inglisis 
materialuri samarTlis mixedviT, romelic maT xelSekrulebis 
me-18 punqtis mixedviT airCies Tu qarTuli samarTliT. mxareTa 
warmomadgenlebma erTmniSvnelovnad ganacxades, rom radgan 
saqmes ixilavs saqarTvelos sasamarTlo, saqmis ganxilvis 
daCqarebis interesebidan gamomdinare isini mosurneni iyvnen 
sadao sakiTxebis gadasawyvetad gamoyenebuliyo saqarTvelos 
kanonmdebloba. mxareTa aRniSnuli survili sasamarTlos 
mxridan dakmayofilebul iqna da Tbilisis saolqo sasamarTlos 
samoqalaqo da samewarmeo saqmeTa kolegiis 2005 wlis           
14 Tebervlis gadawyvetilebiT (saqme #2/a-47-2005), 
saxelSekrulebo urTierTobebidan warmoSobili sadao 
sakiTxebis gadasawyvetad gamoyenebul iqna saqarTvelos 
samoqalaqo kodeqsi. 

 
v) daskvnis nacvlad 
 
aq yuradReba unda mieqces kidev erT garemoebas:  mxareTa 

neba, ama Tu im samarTlis arCevis sasargeblod, araa 

                                                           
114 ix. Беллинг, Судейское независимость и приемлемость судебных решений сторонами – 
ведение заседания суда, переговоры о мировом соглашении и мирное урегулирование спора, 
Законная сила судебных решений и их пересмотр, Тбилиси, 2003, c. 111-114.            
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aucilebeli werilobiTi saxiT iyos dadasturebuli. amisaTvis 
sruliad sakmarisia zepiri gancxadebac (miT ufro, rodesac 
saqme exeba sasamarTlos mTavar sxdomaze gakeTebul 
gancxadebas, romelic amave dros sxdomis oqmSic fiqsirdeba), 
vinaidan ,,saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos 
kanonis 35-e muxli ar iTvaliswinebs samarTlis arCevis Sesaxeb 
mxareTa SeTanxmebuli nebis raime gansakuTrebuli formis 
dacvas.115   

amrigad, Tanamedrove erovnuli kanonmdeblobiT da 
saerTaSoriso konvenciiT, kontrahentebs SeuZliaT xelSekru-
lebis dadebis Semdegac, nebismier dros, TviT saqmis 
sasamarTlos mTavar sxdomaze ganxilvis stadiazec, airCion 
sxva qveynis samarTali. amave dros unda iTqvas isic, rom am 
zogadi wesidan arsebobs gamonaklisi, rodesac kontrahentebs ar 
SeuZliaT isargeblon aRniSnuli uflebiT. naTqvamis 
sailustraciod, kvlav ganxilul unda iqnes Sveicariis da 
germaniis sakolizio kanonmdebloba: 

Sveicariis sksk-is 116-e III muxlis  mixedviT: mxareTa mier 
,,samarTlis arCeva an misi Secvla dasaSvebia nebismier dros. Tu 
samarTlis arCeva ganxorcielda xelSekrulebis dadebis Semdeg, 
maSin mas gaaCnia ukuqceviTi Zala da igi moqmedebs 
xelSekrulebis dadebis momentidan, Tu amiT ar xdeba mesame 
pirebis uflebaTa xelyofa~. 

germaniis sksk-is 27-e II muxlis mixedviT: ,,xelSekrulebis 
saTanado forma, me-11 muxlis Tanaxmad da mesame pirTa uflebebi 
ar SeiZleba xelSexebul iqnes xelSekrulebis dadebis Semdeg, 
gamosayenebeli samarTlis normebis Secvlis Sedegad~.116 

am normaTa mizani mdgomareobs imaSi, rom dacul iqnes 
xelSekrulebis formaluri namdvilobis sakiTxi, vinaidan 
mxareTa mier mogvianebiT arCeuli samarTali SesaZloa 
iTvaliswinebdes iseT formalur moTxovnebs, rac ucnobi iyo 
wina kompetenturi samarTlisaTvis da ramac SesaZloa 
xelSekrulebis namdviloba kiTxvis niSnis qveS daayenos 
(magaliTad, zogierTi qveynis samarTliT, ama Tu im saxis 
xelSekrulebis namdvilobisaTvis savaldebuloa misi sanotaro 
wesiT damowmeba, xolo zogierTi  qveynis samarTlis mixedviT 
amis aucilebloba ar warmoiSveba). garda amisa, zemoT aRniSnul 
normaSi xasgasmulia mesame pirTa uflebebis dacvac, romlebic 
SesaZloa Selaxul iqnes sxva qveynis samarTlis arCevis 
Sedegad.  

samwuxarod, saqarTvelos sksk-i ar Seicavs msgavs normas. 
Tumca, sanam Sesabamisi cvlilebebi da damatebebi Seva xsenebul 
kanonSi, saqarTvelos saerTo sasamarTloebma unda Seavson 
aRniSnuli xarvezi da ar unda cnon mxareTa mier erTxel 

                                                           
115 ix. liluaSvili, dasax. naSromi, gv. 80. 
116 analogiuri Sinaarsis normebs iTvaliswinebs romis konvencia (me-3 II 
muxli) da romi I-is reglamenti (me-3 II muxli).  
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arCeuli samarTlis Secvla sxva qveynis samarTliT Tuki amiT 
ziani miadgeba mesame pirTa kanonier interesebs, an eWvqveS 
dadgeba xelSekrulebis formaluri namdvilobis sakiTxi. am 
ukanasknel SemTxvevaSi, sasamarTlom kanonis analogiis wesis 
moSveliebiT unda mimarTos sksk-is 29-e I muxls117 da 
Sesabamisad, ar dauSvas  xelSekrulebis  gabaTileba. 
 
 
 

             VII Tavi  

        mxareTa nebis avtonomiis  farglebi  
   
 

       $1. mxareTa nebis avtonomiis sakiTxi  
                saerTaSoriso da SinaxelSekrulebebSi  

 
saerTaSoriso konvenciebiT, erovnuli kanonmdeblobiT da 

sxvadasxva qveynebis sasamarTlo praqtikiT farTod aris 
aRiarebuli, rom mxareTa nebis avtonomia ar unda iyos 
SezRuduli saerTaSoriso xasiaTis xelSekrulebebSi. ismeba 
kiTxva, ra igulisxmeba saerTaSoriso kerZosamarTlebrivi 
xasiaTis xelSekrulebebSi?118  

                                                           
117 `garigebis forma ganisazRvreba im qveynis samarTliT, sadac daido 
garigeba an im qveynis samarTliT, romelic gamoiyeneba garigebis sagnis 
mimarT. garigebis forma daculad iTvleba, Tu xelSekruleba daido 
sxvadasxva qveyanaSi myof pirebs Soris da igi Seesabameba erT-erTi qveynis 
samarTlis moTxovnebs garigebis formis Sesaxeb~. 
118 aRniSnuli samarTalurTierTobis aRreva ar unda moxdes saerTaSoriso 
samarTlis iseT institutTan, rogoricaa saerTaSoriso xelSekruleba, 
romelsac sajarosamarTlebrivi buneba gaaCnia da rogorc wesi xelSekru-
lebis kontrahentebs warmoadgens orive mxridan saxelmwifoebi an 
saxelmwifo erTis mxriv da saerTaSoriso samarTlis subieqti (organizacia) 
meores mxriv. ufro dawvrilebiT ix. korkelia, saerTaSoriso xelSekruleba 
saerTaSoriso da Sidasaxelmwifoebriv samarTalSi, Tb., 1998 w. gv. 20-44.  

saqarTvelos mier dadebuli saerTaSoriso xelSekruleba wesrigdeba 1997 
wlis 15 seqtembris ,,saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb~ 
saqarTvelos kanonisa (gamoqveynebulia saqarTvelos parlamentis uwyebani 
1997 weli _ #44) da ,,saerTaSoriso saxelSekrulebo samarTlis Sesaxeb~ 
venis 1969 wlis konvenciis mier.  

saerTaSoriso xelSekruleba wesrigdeba saerTaSoriso samarTliT da ara 
romelime qveynis kerZo samarTliT. amis naTeli magaliTia rekonstruqciis 
sakredito banksa (rsb) da saqarTvelos Soris 1996 wlis 26 ivliss 
xelmowerili xelSekruleba, romelic saqarTvelos parlamentis mier 1996 
wlis 25 dekembers iqna ratificirebuli. igi warmoadgens ara saerTaSoriso 
xelSekrulebas, aramed saerTaSoriso kerZosamarTlebrivi xasiaTis 
xelSekrulebas, vinaidan aRniSnuli garigebis me-5 II muxlis mixedviT ,,es 
xelSekruleba eqvemdebareba germaniis federaciuli respublikaSi moqmed 
samarTals . . .“ is xelSekruleba ki, romelic eqvemdebareba romelime qveynis 
samarTals, ar SeiZleba imavdroulad iyos saerTaSoriso xelSekruleba, 
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am sakiTxSi raime zusti definiciis gansazRvra TiTqmis 
SeuZlebelia. igi ufro konkretuli faqtis sakiTxia  da  TviT 
mosamarTlem unda gansazRvros yovel konkretul SemTxvevaSi  
saqme saerTaSoriso xasiaTis xelSekrulebasTan aqvs Tu ara. Naq 
ki ramdenime garemoebaze unda iqnes gamaxvilebuli yuradReba, 
rac SesaZloa sayuradRebo aRmoCndes sasamarTlo praqtikisTvis. 

saerTaSoriso xasiaTis xelSekrulebas maSin aqvs adgili,  
rodesac saxezea erTdroulad ori garemoeba: 1) mxareTa 
saqmianobis adgili sxvadasxva qveyanaSia;  2) saqonlis miwodeba, 
momsaxurebis gaweva an Tanxis gadaxda xdeba sxva qveyanaSi, anu 
xelSekrulebis SesrulebisTvis saWiroa erT-erTi qveynis 
sazRvris gadakveTa. Tuki adgili ar aqvs am ori garemoebidan 
erT-erTs, maSin pasuxis gacema gaZnelebulia.  

sabWoTa kavSirSi gabatonebuli Teoriis mixedviT, 
xelSekruleba saerTaSorisod iTvleboda, Tuki savaWro gari-
gebis erT-erTi mxare ucxoeli iyo.119 sainteresoa, Tu ruseTis 
moqalaqe TbilisSi _ gastronomSi purs iyidis, CaiTvleba Tu 
ara aseTi garigeba saerTaSoriso xasiaTis xelSekrulebad? 
rogori paradoqsic ar unda iyos, sabWouri Teoriis mixedviT _ 
ki. SesaZloa, sabWoTa kavSirisTvis, romelic karCaketilobis 
politikas awarmoebda, es sakiTxi ar iyo aqtualuri da amitom  
martivad ,,wyvetda~ sabWouri doqtrina am problemur sakiTxs. 
rogorc qvemoT iqneba naCvenebi, samarTalurTierTobaSi ucxo 
elementis monawileoba yovelTvis araa sakmarisi piroba, raTa 
xelSekruleba saerTaSorisod iqnes cnobili.  

adreuli franguli sasamarTlo praqtikis Tanaxmad, ,,Rire-
bulebis (Zvirfaseulobis) sazRvargareT  gadineba~ (flow of values), 
sakmarisi da aucilebeli elementia xelSekrulebis saerTaSo-
risod cnobisaTvis.120 es definicia mogvianebiT uaryofil iqna 
imave sakasacio sasamarTlos mier `mouqnelobis da swor-
xazovnebis~ gamo.121  

ismeba kiTxva: rogor awesrigebs am problemur sakiTxs 
saqarTvelos sksk-i? pasuxi moZiebul unda iqnes amave kanonis 
pirvel muxlSi, romliTac gaTvaliswinebulia Semdegi:  

,,es kanoni gansazRvravs, Tu romeli samarTlebrivi wesrigi 
gamoiyeneba ucxo qveynis samarTalTan dakavSirebuli saqmis 
faqtobrivi garemoebebis arsebobisas“. amrigad saqarTvelos 
kanoniT, saerTaSoriso xasiaTis xelSekrulebad unda iqnes 
miCneuli iseTi garigeba, romlis faqtobrivi garemoebebic 
dakavSirebulia ucxo qveyanasTan. am SemTxvevaSic gadamwyveti 

                                                                                                                                                                                           
marTebulad iqna aRniSnuli iuridiul literaturaSi ix. korkelia, dasax. 
naSromi, gv. 27.         
119 Лунць, Международное частное право, Особенная часть, 1975. M., с. 186-206. 
120 Cass. req., 1928 wlis 31 ivlisis gadawyvetileba, Clunet, 1929, 113, D.H; Cass.civ., 
1927 wlis 17 maisis gadawyvetileba, citirebulia: Delaume, What is an International 
Contract? An American and a Gallic Dilemma, International and Comparative Law Quarterly, vol. 28 
1979, pp. 264-266. 
121 Cass. Civ., 1934 14 Tebervali, Clunet, 373, citirebulia: Delaume gv. 264-266. 
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sityva sasamarTlozea, man unda Seafasos saqmis faqtobrivi 
garemoebani da gamoitanos daskvna: aris Tu ara xelSekruleba 
sakmarisad dakavSirebuli ucxo qveyanasTan, raTa igi cnobil 
iqnes saerTaSoriso xasiaTis xelSekrulebad da dRis wesrigSi 
dadges sakolizio samarTlis normebis gamoyenebis sakiTxi. 

magaliTi:  
ruseTSi, wlebis ganmavlobaSi mcxovrebma saqarTvelos 

orma moqalaqem moskovSi dado komerciuli saxis xelSekruleba. 
mogvianebiT kontrahentTa Soris warmoiSva dava da erT-erTma 
maTganma sarCeli aRZra saqarTvelos sasamarTloSi meoris 
mimarT. cxadia, am SemTxvevaSi ar SeiZleba iTqvas, rom vinaidan 
orive kontrahenti erTi qveynis _ saqarTvelos moqalaqea, amitom 
adgili aqvs SinaxelSekrulebas. saqarTvelos sksk pirveli 
muxlis mixedviT, aRniSnul xelSekrulebas sakmarisi kavSiri 
aqvs ucxo qveyanasTan _ ruseTTan, raTa xelSekruleba 
saerTaSoriso xasiaTis mqoned iqnes miCneuli (sxva saqmea 
romeli qveynis materialuri samarTliT mowesrigdeba xelSekru-
leba _ qarTuliT Tu rusuliT).  amave dros, ruseTis moqalaqis 
mier TbilisSi puris (Tundac televizoris) yidva ar unda iqnes 
miCneuli saerTaSoriso xasiaTis xelSekrulebad, radgan saqmis 
faqtobrivi garemoebani sakmarisad ar aris dakavSirebuli sxva 
qveyanasTan raTa garigeba saerTaSorisod iqnes aRiarebuli.  

haagis 1955 wlis konvenciis proeqtze muSaobisas iyo 
mcdeloba ganesazRvraT Tu ra moiazreba terminSi ,,saerTaSo-
riso nasyidobis xelSekruleba~. konvenciaSi asaxuli definicia 
araa pozitiuri saxis, kerZod, konvenciis 1.3. muxliT gaTvliswi-
nebulia Semdegi: mxareTa ubralo gancxadeba xelSekrulebis 
mimarT samarTlebrivi sistemis arCevis Sesaxeb da, amasTan 
erTad, sasamarTlo iurisdiqciis an arbitraJis arCeva, 
xelSekrulebas TavisTavad ar aqcevs saerTaSorisod.122  

erT-erT saqmeSi germaniis federalurma sasamarTlom 
ganacxada: mxareTa mier erTdroulad ucxo qveynis samarTlis 
da sasamarTlo iurisdiqciis arCevis SemTxvevaSic ki misi 
(saxelSekrulebo daTqmis) cnoba saeWvoa, roca xelSekrulebis 
orive mxaris Cveulebrivi sacxovrebeli adgili (domicile) 
germaniaSia da amave dros, Tu xelSekrulebas sakmarisi kavSiri 
ar aqvs ucxo qveyanasTan, romlis samarTalic airCies 
kontrahentebma.123  

romis 1980 wlis konvencia gansxvavebulad udgeba sakiTxs.  
kerZod, amave konvenciis 1.1. muxlis mixedviT _ igi gamoiyeneba 
yvela im saxelSekrulebo valdebulebiTi urTierTobebis 
mimarT, romelic Seicavs arCevans  sxvadasxva qveynis samarTals 
Soris. aqedan gamomdinare, SinaxelSekrulebebis mimarT SeiZleba 
gamoyenebul iqnes konvenciis debulebebi Tu, magaliTad, 

                                                           
122 Lando, The 1955 and 1985 Hague Conventions on the Law Applicable to the International Sale of 
Goods // RabelZ 57, 1993, p. 162. 
123 1961 wlis 30 ianvris gadawyvetileba. IPRspr., 1960/61, Nr. 39b.  
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mxareebi xelSekrulebis mosawesrigeblad airCeven ucxo qveynis 
samarTals, radgan am SemTxvevaSi warmodgenilia ori 
gansxvavebuli marTlwesrigi _ kontrahentTa erovnuli 
samarTali da maT mier arCeul ucxo qveynis samarTali.124  

amave dros, aRniSvnis Rirsia konvenciis me-3 III muxli, 
romlis mixedviTac, mxareTa mier ucxo samarTlis arCevis faqti, 
Tundac mas Tan axldes sasamarTlos an arbitraJis arCevac, 
maSin, rodesac xelSekrulebis yvela sxva elementi 
dakavSirebulia mxolod erT qveyanasTan, ar gamoricxavs am 
ukanasknelis imperatiuli normebis gamoyenebas.125  

 

magaliTi:  
avstriaSi mcxovrebma orma komersantma TavianTi xelSekru-

leba dauqvemdebara frangul samarTals da parizis arbitraJs. 
sxva mxriv garigeba mTlianad avstriasTan iyo dakavSirebuli. 
aseT SemTxvevaSi, romis 1980 wlis konvenciis Tanaxmad, vinaidan 
adgili aqvs SinaxelSekrulebas, aucileblad gamoyenebul unda 
iqnes avstriis samarTlis imperatiuli normebi, anu realurad 
(Sedegidan gamomdinare) moxda ara xelSekrulebis momwesrigebe-
li samarTlis arCeva, aramed xelSekrulebaSi ucxo samarTlis 
materialuri normebis (e.i. franguli normebis) inkorporacia. 

qvemoT iqneba ganxiluli, rom komerciul, anu e.w. `Tavisu-
fal xelSekrulebebSi~, mxareebs SeuZliaT airCion samarTali, 
romelic SesaZloa sulac ar iyos dakavSirebuli xelSekrule-
basTan. aRniSnuli ar iTqmis iseT garigebebze, sadac erT-erT 
mxares momxmarebeli (,,susti mxare~) warmoadgens. sainteresoa am 
kuTxiT Tu ra pozicia ukavia, ara calke aRebul qveyanas, aramed 
sakuTriv evrokavSirs. 

problema mWidrod aris dakavSirebuli kiTxvasTan, romis 
konvenciis Sesabamisad, rogor unda iqnes gamoyenebuli (an unda 
iqnes gamoyenebuli Tu ara saerTod) evrokavSiris imperatiuli 
normebi, roca xelSekruleba dakavSirebulia mxolod evro-
gaerTianebaSi Semaval qveynebTan. evrokavSirSi dRiTidRe matu-
lobs iseTi imperatiuli normebi, romelTac socialur-damcavi 
funqciebi akisria. aseTi normebi orgvari saxisaa, pirvelni 
pirdapir moqmedebs evrogaerTianebis qveynebSi (maT reglamentebi 
ewodeba), meoreni ki Camoyalibebulia direqtivebis saxiT, 
romlebic inkorporirebul unda iqnen evrogaerTanebis wevr 
saxelmwifoebis kanonmdeblobaSi (es SeiZleba gamoixatos  
axali kanonis miRebaSi, Zvel kanonSi cvlilebebis SetanaSi da 
sxv. Tu ra sakanonmdeblo teqnikas mimarTavs konkretuli 
saxelmwifo es misi suverenuli uflebaa).  

                                                           
124 Kaye, The New Private International Law of Contract of the European Community, 
Aldeshot/Brookfield-USA/Hong Kong/ Singapore/Sydney/ 1993, p. 97. 
125 analogiuri normaa gaTvaliswinebuli germaniis sksk-iT (27-e III muxli) da 
romi I-is reglamentiT (me-3 III muxli). 
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romis konvenciis me-3 III muxlTan dakavSirebiT ibadeba 
kiTxva, miiCnevs Tu ara igi evrogaerTianebas erT qveynad. pasuxi 
rogorc etyoba dadebiTi unda iyos.  

italiel gamyidvels da germanel myidvels ar SeuZliaT 
gverdi auaron evrogaerTianebis direqtivis126 me-12 muxls da 
gamyidvelis (mwarmoeblis) mier uxarisxo produqciis damzade-
bidan warmoSobili pasuxismgeblobis sakiTxi dauqvemdebaron 
evrogaerTianebis arawevri qveynis samarTals. xelSekrulebebs, 
romelTa mxareebic mxolod evrokavSiris warmomadgenlebi 
arian, ar SeiZleba ignorirebuli iqnes evrogaerTianebis 
imperatiuli normebi. iuridiuli fiqciiT isini Sinagarigebebad 
miiCneva, miuxedavad imisa, rom aSkaraa dResReobiT evro-
gaerTianeba erTian saxelmwifos ar warmoadgens.127  
 1993 wlis 5 aprils evrogaerTianebam miiRo axali direqtiva 
,,samomxmareblo xelSekrulebebSi arakeTilsindisieri     
saxelSekrulebo pirobebis Sesaxeb~.128 direqtivis me-6 II muxliT 
gaTvaliswinebuli norma mouwodebs wevr saxelmwifoebs miiRon 
yvela SesaZlo zoma, raTa dacul iqnes maTi moqalaqeebis 
(momxmareblis) interesebi, romlebic SesaZloa ignorirebul 
iqnes evrogaerTianebis arawevri qveynis samarTlis arCevis 
SemTxvevaSi,  Tuki aseT saxelSekrulebo daTqmas iuridiuli 
Zala mieniWeba. 

rogorc Cans evrogaerTianebis qveynebis warmomadgenlebs 
Soris dadebuli xelSekruleba SinaxelSekrulebebad miiCneva 
da amitom mxareebs ar SeuZliaT airCion ucxo qveynis, anu 
evrogaerTianebaSi arSemavali qveynis samarTali, raTa gverdi 
auaron evrogaerTianebis im imperatiul normebs, romlebic 
momxmareblis interesebis dacvas uzrunvelyofs.129  
 

 

 
     $2. mxareTa mier arCeuli samarTlis   

                kavSiri xelSekrulebasTan 
 
mravali diskusia  gaimarTa im sakiTxTan dakavSirebiT, 

cnobil  iqnes Tu ara mxareTa  ufleba, airCion xelSekrulebis 
mosawesrigeblad nebismieri qveynis samarTali. zogierTi 
mosazrebiT, mxareTa Tavisufleba, airCion kompetenturi 
samarTali, Semofarglul unda iqnes mxolod im marTlwesrigiT, 
romelTanac  xelSekrulebaa dakavSirebuli. 

                                                           
126 1985 wlis 25 ivliss evrogaerTianebis mier miRebul iqna direqtiva 
uxarisxo produqtis damzadebisTvis pasuxismgeblobis Sesaxeb.   
127 Lasok & Stone, Conflict of Laws in the European Community (Professional Books) Abingdon, 
1987, p. 8  
128 Council Directive 93/13/ EEC of 5 April 1993 on Unfair Terms in Consumer Contracts. 
129 Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours VI, 
Dordrecht/Boston/London, 1988,  pp. 288-289. 
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poloneTis adreuli 1926 wlis sksk-is me-7 muxli zRudavda 
mxareTa Tavisuflebas aerCiaT xelSekrulebis momwesrigebeli 
nebismieri qveynis samarTali. mxareTa nebis avtonomiis principis  
ganxorcieleba Semoifargleboda mxolod Semdegi samarTlebri-
vi sistemebis arCevis SesaZleblobaSi: 1) mxareTa moqalaqeobis 
(lex nationalis) an Cveulebrivi sacxovrebeli adgilis samarTlis (lex 
domicili), xelSekrulebis Sesrulebis adgilis samarTlis (lex loci 
solutionis), xelSekrulebis dadebis adgilis samarTlis (lex loci 
contractus) da uZravi qonebis adgilsamyofeli  qveynis  samarTlis 
(lex rei sitae) arCevaSi.  

aseTi moTxovnebis mizanSewonilobas imiT xsnidnen, rom 
mxareTaTvis Zneli iqneboda gverdi aevloT im qveynis 
imperatiuli normebisaTvis, romelTac xelSekrulebasTan 
mWidro kavSiri hqondaT. am kanonis (normis) gauqmebis erT-erTi 
mizezi iyo is, rom igi zedmetad zRudavda mxareebs.130 

zogierTi qveynis kanonmdebloba iTxovda, rom mxareTa mier 
arCeul samarTals hqonoda garkveuli kavSiri xelSekrule-
basTan, magram amomwuravad ar gansazRvravda Tu ra saxis unda 
yofiliyo igi. swored aseT SemTxvevas hqonda adgili polone-
Tis 1965 wlis 12 dekembris sksk-is 25-e I muxliT, romliTac 
gaTvaliswinebuli iyo Semdegi: arCeul samarTals garkveuli 
kavSiri unda hqondes xelSekrulebasTan. sityva ,,kavSiri~ unda 
niSnavdes im saxis sakolizio sabmelebs, romlebic CamoTvlili 
iyo 1926 wlis kanonSi, magram igi winandeli kanonisgan 
gansxvavebiT ar izRudeboda SesaZlo sakolizio sabmelebis 
amomwuravi CamonaTvaliT (numerus clausus). cxadia, 1965 wlis kanons 
ufro moqnili pozicia ekava mxareTa nebis avtonomiis sakiTxis 
mimarT, vidre 1926 wlis kanons.  

rogorc etyoba poloneTis kanonze didi gavlena moaxdina 
batifolis poziciam, romelic Tvlida, rom mxareTa neba Tumca 
ki unda iyos gaTvaliswinebuli xelSekrulebis momwesrigebeli 
samarTlis dasadgenad, magram igi ar warmoadgens udavod 
gadamwyvet faqtors. frangi profesori Tvlida, rom garda 
mxareTa nebisa, mxedvelobaSi unda yofiliyo miRebuli agreTve 
obieqturi garemoebanic, romlebic dakavSirebuli iyo garige-
basTan, rogoricaa: xelSekrulebis Sesrulebis adgili, 
xelSekrulebis dadebis adgili, kontrahentTa sacxovrebeli 
adgili, mxareTa moqalaqeoba da a.S.131  

Tu xsenebuli Teoria iqneba gaziarebuli, maSin gamodis, 
rom mxareTa mier samarTlis arCeva dauSvebelia, Tu mas ar aqvs 
kavSiri garigebasTan. batifolis ,,xelSekrulebis lokali-
zaciis~ TeoriiT: mxareTa mier gakeTebuli arCevani exmareba 

                                                           
130 aRsaniSnavia, rom 1965 wels socialisturma poloneTma miiRo ufro 
liberaluri kanoni, vidre 1926 wlis burJuaziulma parlamentma. ix. Lando,    
gv. 289-290. 
131 Batiffol, Les conflicts de lois en matière de contrats, 1938, no. 635, citirebulia: Раапе, 
Международное частное право, перевод с немецкого, M., 1960, c. 426-427. 
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mosamarTles daadginos erT-erTi samarTlebrivi sistema, 
romelsac ukve aqvs kavSiri xelSekrulebasTan. amrigad, 
SeiZleba moxdes ise, rom mosamarTlem gamoiyenos ara is 
samarTali, romelic mxareebs surT, aramed is, romelsac misi 
azriT, obieqturi garemoebebis ZaliT, aqvs ufro meti faqtiuri 
kavSiri xelSekrulebasTan. Tundac mosamarTle Tvlides, rom 
xelSekrulebis momwesrigebeli samarTali unda iyos is 
romelic mxareebs surdaT, miuxedavad amisa, mosamarTle am 
SemTxvevaSic ar gamodis mxareTa nebisgan, aramed igi aris 
mxolod obieqturi sakolizio sabmelis (rogoricaa, magaliTad, 
mxareTa sacxovrebeli adgili an xelSekrulebis dadebis 
adgili) dadgenis saSualeba.  

gasagebia, rom sakiTxisadmi aseTi midgomis mizania daZleul 
iqnes is winaaRmdegoba, romelic dakavSirebulia iseT movle-
nasTan, roca mxareebs nebis avtonomiis principis gamoyenebiT 
surT gverdi auaron im qveynis imperatiul (amkrZalav) normebs, 
romelTanac xelSekruleba obieqturad yvelaze mWidrodaa 
dakavSirebuli. cxadia, amiT problema ver gadawydeba.  

magaliTi:  
xelSekruleba daido frang da germanel komersantebs 

Soris parizSi. amrigad, samarTalurTierToba dakavSirebulia 
orive qveyanasTan, magram safrangeTTan _ gansakuTrebulad 
mWidrod. mxareebma airCies germaniis samarTali. rac wesiT, 
zemoT ganxiluli Teoriis mixedviT, savsebiT dasaSvebia. magram 
Tu igi iqneba gamoyenebuli, amiT xom mxareebi uars amboben 
franguli samarTlis, rogorc xelSekrulebasTan yvelaze 
mWidrod dakavSirebuli samarTlis, imperatiuli normebis 
gamoyenebaze? amrigad, batifolis mier wamoyenebuli TeoriiT, 
mxareebs mainc eZlevaT SesaZlebloba gverdi auaron im qveynis 
imperatiul normebs, romlebTanac  garigeba yvelaze mWidrod 
aris dakavSirebuli.  

cxadia, zemoT aRniSnuli TeoriiT problemuri sakiTxi ver 
gadawydeba. samarTlianad aRniSnavs germaneli kolizionisti 
raape, rom ,,aseTi midgomis SemTxvevaSi mniSvnelovania is, aqvT 
Tu ara mxareebs garantia, rom garkveuli marTlwesrigi  da 
kerZod is, romelic maT airCies xelSekrulebis mosawesri-
geblad, mosamarTle namdvilad CaTvlis gadamwyvetad. am 
kiTxvaze Cven uaryofiTad unda vupasuxoT, amitom, ver 
gaviziarebT batifolis azrs. misi Teoriuli Sexedulebani 
ewinaaRmdegeba Tanamedrove saerTaSoriso savaWro brunvis 
interesebs. mxareebs TavianTi saqmis warmoebis dros surT 
icodnen, ras akeTebdnen isini, romeli samarTali iqneba 
miRebuli mosamarTlis mier maTi urTierTobis mosawesrigeblad. 
es maTi samarTliani survili Sesruldeba mxolod maSin, Tu 
mxareTa mier arCeuli samarTali, rogoric ar unda iyos igi, 
,,SeboWavs~ mosamarTles. batifoli ki iuridiul Zalas arTmevs 
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mxareTa mier gamovlenil nebas da warmoadgens maT rogorc 
teqnikur saSualebas~.132 

batifolis Teoriis sawinaaRmdegod, damatebiT unda 
aRiniSnos, imis Sesaxebac, rom mxareTa nebis avtonomiis, rogorc 
teqnikuri saSualebis gamoyeneba, sruliadac ar aris aucile-
beli.  Tu mosamarTles surs obieqturi kriteriumis dadgena, es 
mas SeuZlia mxareTa nebis avtonomiis institutis daxmarebis 
gareSec, ufro martivad da ukeTesadac. amisaTvis sakmarisia  
yuradRebiT iqnes wakiTxuli sarCeli, sadac miTiTebuli unda 
iyos mosarCeles da mopasuxes sacxovrebeli adgili (an 
rezidenciis adgilsamyofeli), xolo es ukanaskneli ki, 
zemoaRniSnuli Teoriis mixedviT erT-erTi obieqturi faqtoria. 
amgvari CamonaTvalis gagrZeleba obieqturi kriteriumebis 
dasadgenad mravlad SeiZleba (mag. sad daido xelSekruleba da 
sad unda Sesrulebuliyo _ amisTvis sakmarisia xelSekrulebis 
Sinaarsis gacnoba da sxva). 

inglisis sasamarTlo praqtikaSi davas iwvevda sakiTxi, 
ramdenad Tavisufalni iyvnen mxareebi, xelSekrulebis mosa-
wesrigeblad aerCiaT nebismieri qveynis samarTali.  

Vita Food-is cnobil saqmeSi, xelSekruleba Seicavda daTqmas 
_ inglisis samarTlis arCevis Sesaxeb. lordTa palatam mxari 
dauWira mxareTa arCevans, Tumca xelSekruleba ar iyo 
dakavSirebuli inglisTan (konosamentis xelSekrulebiT, tvirTi 
kanadidan niu-iorkSi, sazRvao gziT, unda gadaziduliyo). 
lordma raiTma (Write) ganmarta, rom mxareTa arCevans inglisis 
samarTlis arCevis Sesaxeb imitom dauWira mxari, rom igi iyo 
keTilsindisieri  (bona fide) da  kanonieri (legal). amave dros man 
aRiara, rom ,,xelSekruleba inglisis samarTalTan dakavSire-
bulia Tu ara _ amas ar aqvs principuli mniSvneloba~.133  

londonis arbitraJi Zalian xSirad iyenebs inglisis 
samarTals saerTaSoriso xasiaTis xelSekrulebebis mosawesri-
geblad ,,es Cveuleba damkvidrebulia saerTaSoriso biznesSi, 
romelic sakmaod xSirad uzrunvelyofs mxareTa mier inglisis 
samarTlis arCevas, maSin rodesac xelSekrulebas aranairi 
kavSiri masTan ar aqvs~.134  

mogvianebiT inglisis sasamarTloebma uaryves principi, 
romelic Camoyalibebuli iyo Vita Food saqmeSi. isini aRar 
cnobdnen mxareTa mier samarTlis arCevas, Tuki mas ar eqneboda 
raime kavSiri xelSekrulebasTan.135 es SeiZleba gamowveuli 
yofiliyo CeSairis da morisis gavleniT, romlebic, 
imdroindeli kontinenturi evropis avtorebis msgavsad, 
winaaRmdegi iyvnen mxareTa nebis avtonomiis principis. maT 

                                                           
132 iqve, gv. 427. 
133 Vita Food Products. Inc. v. Unus Shipping Co. Ltd. (1939) A.C. 277 (P.C.). 
134 (1939) A.C. 277 (P.C.). 
135 Dicey and Morris (-Collins) "Dicey and Morris on the Conflict of Laws", ed. 10, London, 1980,     
p. 755. 
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undodaT igi SeecvalaT, rogorc TviTon uwodebdnen, 
,,obieqturi kriteriumiT~. am cnebaSi isini gulisxmobdnen, 
uestleikis gamonaTqvams _ im samarTlebrivi sistemis  gamoye-
nebas, romelsac ,,xelSekrulebasTan yvelaze realuri kavSiri 
hqonda~.136 

Tumca, es Teoria dRes ar aris gaziarebuli inglisis 
sasamarTloebis mier. daisis da morisis wignis meaTe gamocemaSi 
kolinsi frTxilad miuTiTebda, rom yovelTvis araa saWiro 
xelSekrulebas inglisis samarTalTan hqondes kavSiri.137  

erT-erT saqmeSi sasamarTlom ganacxada: ,,amocana imaSi ki 
ar mdgomareobs, raTa dadgindes romel qveyanasTan aqvs 
xelSekrulebas umWidroesi da yvelaze realuri kavSiri, aramed 
imaSi, rom dadgindes mxareTa ganzraxva, Tu romeli 
marTlwesrigi miaCniaT maT rogorc umWidroesi da xelSekru-
lebasTan yvelaze realurad dakavSirebuli~.138 zemoTqmulidan 
gamomdinare xelSekruleba, romelic dadebuli iyo egvipteSi da 
hqonda mis samarTalTan yvelaze mWidro kavSiri _ ar iqna 
mxedvelobaSi miRebuli, vinaidan mxareebma airCies kanadis 
samarTali da es ukanaskneli iqna cnobili mosamarTlis mier, 
xolo egviptis samarTlis imperatiuli savaluto normebi ar 
iqna mxedvelobaSi miRebuli.139  

kolinsi, nebis avtonomiis institutis sakiTxTan dakavSi-
rebiT, ufro Sors midis, vidre es gancxadebuli iyo Vita Food 
saqmeSi. kerZod, man ganmarta: ,,mxareebs xelSekrulebis mosa-
wesrigeblad SeuZliaT pirdapir an ,,gonivruli~ gziT airCion 
ucxo (ara inglisuri) samarTali, romelsac SeiZleba ar hqondes 
mniSvnelovani kavSiri am ucxo qveyanasTan~.140   

1930 wels,  germanelma iuristma haudekma  aRniSna, rom 
mxareTa nebis avtonomiis institutis cnoba emyareba 
sasamarTlos qveynis sakolizio normebs.  misi azriT, mxareTa 
mier samarTlis arCeva TavisTavad aris ,,dakavSirebuli~ 
faqtori (sakolizio sabmeli).141 zemoTqmulidan gamomdinare man 
mxari dauWira mxareTa uflebas airCion nebismieri 
samarTlebrivi sistema.  

TavianT adrindel naSromebSi, rogorc volfi, aseve raape, 
aRniSnavdnen, rom mxareTa mier xelSekrulebis momwesrigebeli 
samarTali SeiZleba arCeul iqnes mxolod im SemTxvevaSi, Tuki 
mas aqvs kavSiri xelSekrulebasTan.142 mogvianebiT maTi pozicia 

                                                           
136 Westlake, Private International Law, ed. 5, London, 1912,  p. 305. 
137 ix. Dicey/Morris (-Collins) dasx. naSr. gv. 755, 757. 
138 In Rossano v Manufacturers' life Insurance Co., (1963) 2.Q.B. 352, McNair. 
139 In Rossano v Manufacturers' life Insurance Co., (1963) 2.Q.B. 352, McNair. 
140 ix. Dicey/Morris (-Collins) dasx. naSr. gv. 757. 
141 Haudek, Die Bedeutung des Parteiwillens im international Privatrecht, Berlin, 1931, S. 5. 
citirebulia: Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours 
VI, Dordrecht/Boston/London, 1988,  p. 268. 
142 Wolff, International Privatrecht, Berlin, 1933, S. 86; Raape, Internetionales Privatrecht, Bd. II. 
Berlin und Frankfurt, 1939, S. 252, Lando-s naSr. mixedviT, gv. 268. 
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Seicvala. volfi Tavis orTave, germanul da inglisur enaze, 
gamocemul wignebSi aRiarebs, rom mxareTa mier arCeuli 
samarTlebrivi sistema aucilebeli araa dakavSirebuli iyos 
xelSekrulebasTan. sakmarisia, Tuki mxareTa arCevani akmayo-
filebs saRi azris da saerTaSoriso biznesis moTxovnilebebs.143  

raape Tavisi wignis mexuTe gamocemaSi aRniSnavda, rom 
mxareTa mier samarTlis arCeva yovelTvis unda iqnes mxarda-
Werili, Tuki igi kanonier interesebs efuZneba.144  

Tanamedrove germaneli avtorebi, mxars uWeren ra mxareTa 
nebis avtonomiis princips, ar moiTxoven, rom mxareTa mier 
arCeul samarTals hqondes kavSiri xelSekrulebasTan.145  

Chevalley-s saqmeSi Sveicariis federalurma sasamarTlom 
ganacxada, rom mxareTa mier samarTlis arCevis saxelSekrulebo 
daTqmas hqonda iuridiuli Zala mxolod im SemTxvevaSi, Tuki 
xelSekrulebas ,,bunebrivi da ramenairi~ mniSvnelovani kavSiri 
hqonda maT mier nagulisxmev samarTlebriv sistemasTan,146 magram 
aRniSnuli mosazreba ar iqna gaziarebuli Semdgomi wlebis 
sasamarTlo gadawyvetilebebSi.  

1965 wlis Ades v. Internationale Fimvertriebsanstalt  saqmeSi 
Sveicariis federalurma umaRlesma sasamarTlom  gansxvavebuli 
pozicia daikava. am saqmeSi sasamarTlom ganacxada, rom 
miuRebelia mxareTa nebis avtonomia SezRudul iqnes im 
marTlwesrigiT, romelTanac xelSekrulebas aqvs kavSiri. 
samarTlis arCevas, Tuki mas safuZvlad gonivruli interesi 
udevs safuZvlad _ sruliad misaRebia.147  

aseT ,,gonivrul interesSi~ igulisxmeba mxareTa mier iseTi 
samarTlebrivi sistemis arCeva, romelsac mxareebi kargad 
icnoben (mag. Tu xelSekruleba dadebulia Sveicariel da 
germanel komersantebs Soris, romelic Seexeba tvirTis sazRvao 
gadazidvas, cxadia, inglisis samarTlis arCeva CaiTvleba 
,,gonivrul~ gadawyvetilebad, radgan aRniSnul qveyanas 
msoflioSi erT-erTi yvelaze kargad damuSavebuli ,,sazRvao 
samarTali~ gaaCnia). aseve, ,,gonivrul interes~ maSin aqvs 
adgili, roca xelSekruleba dakavSirebulia sxva xelSekrule-
basTan da mxareebma airCies am ukanasknelis momwesrigebeli 
samarTali. igive SeiZleba iTqvas, roca mxareebi irCeven 
sasamarTlo adgilsamyofeli qveynis samarTals (lex fori-is). 

                                                           
143 Wolff, Das internationale Privatrecht Deutschlands, Berlin, 1954, S. 139; Wolff, Private 
International Law, ed. 2, Oxford, 1950, pp. 417-420, Lando-s naSr. mixedviT, gv. 268-269. 
144 Raape, Internetionales Privatrecht, Berlin und Frankfurt, 1961, S. 249, Lando-s naSromis 
mixedviT, gv. 269.  
145 Drobnig, American-German Private International Law, Bilateral Studies in Private International 
Law, No.4, ed. 2,  Dobbs Ferry, N.Y., 1972, p. 226; 
146 BG, 1952 wlis 12 Tebervlis gadawyvetileba. BGE, 78 II 74. vuTiTeb Lando-s 
dasax. naSromis mixedviT gv. 271. 
147 BG, 1965 wlis 23 martis gadawyvetileba: BGE, 91 II 44, citirebulia Lando-s 
naSromis mixedviT. gv. 271. 
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Sveicariis 1987 wlis sksk-is 113-e I muxlis Sesabamisad, 
xelSekruleba wesrigdeba mxareTa mier arCeuli samarTliT. es 
muxli ar moiTxovs, rom mxareTa nebis avtonomiis principi 
emyarebodes ,,legitimur interess~ an xelSekrulebas hqondes 
raimenairi kavSiri arCeul samarTlebriv sistemasTan. 113-e 
muxli gamoiyeneba mxolod saerTaSoriso xelSekrulebebis 
mimarT da ara SinasaxelSekrulebo urTierTobebis mimarT.        

1960 wels italiis sakasacio sasamarTlom Tavis erT-erT 
saxelmZRvanelo gadawyvetilebaSi aRniSna, rom ar aris 
aucilebeli mxareTa mier arCeul samarTals hqondes kavSiri 
xelSekrulebasTan. italiis sakasacio sasamarTlo Sveicariis 
sasamarTloebze ufro Sors wavida da ganacxada: `ulogiko 
iqneba Tuki sasamarTlo ityvis, rom mxareebis mier samarTlis 
arCevas ar aqvs gonivruli safuZveli~.148  

rogorc zemoT iqna naCvenebi, Tanamedrove konvenciebiT da 
erovnuli kanonmdeblobiT, kontrahentebs sruli Tavisufleba 
gaaCniaT komerciuli xasiaTis xelSekrulebebis mosawesri-
geblad airCion im qveynis samarTali, romelic maT moesurvebaT 
da amisaTvis saWiro ar aris arCeul samarTals kavSiri hqondes 
xelSekrulebasTan.  

 
 
             $3.  mxareTa mier Lex Mercatoria-s arCeva   

 
a) Sesavali 
 
mewarmeebi erTmaneTs konkurencias uweven ara marto 

saqonlis miwodebasa da momsaxurebis gawevaSi, aramed, aseve, 
samarTlebrivi sistemis arCevaSi. Tu kontrahentebi TavianTi 
qveynebis samarTlis arCevaSi ver SeTanxmdebian, maSin maT 
SeuZliaT neitraluri – mesame qveynis samarTlis arCeva. ismeba 
kiTxva _ SeuZliaT Tu ara mxareebs airCion ara romelime 
konkretuli qveynis samarTali, aramed, samarTlis zogadi 
principebi? winamdebare paragrafi swored am sakiTxebis 
ganxilvas Seexeba. 

XX saukunis 60-iani wlebidan moyolebuli, sxvadasxva 
qveynis iuridiul literaturaSi farTod gavrcelda Teoria, 
romlis mixedviTac, msoflioSi warmoiSva samarTlebriv 
normaTa axali erToblioba, romelic gamoyofilia erovnuli 
samarTlebrivi sistemebisgan da gamiznulia saerTaSoriso 
xelSekrulebebis mosawesrigeblad. saubaria ,,aranacionalur 
samarTalze~, romelsac samarTlebriv literaturaSi lex 
mercatoria-s149 uwodeben.  

                                                           
148 Cass., 1960 wlis 2 dekembris gadawyvetileba. Riv.dir.int., 1961, 677. 
149 Lex mercatoria laTinuri terminia da igi qarTulad iTargmneba rogorc 
,,vaWarTa samarTali~. Tanamedrove gagebiT, zogierTi avtori mas uwodebs 
axal transnacionalur savaWro samarTals. jer kidev romis samarTlisTvis 
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Lex mercatoria-s moqmedebis sferod iTvleba saerTaSoriso 
komerciuli garigebebi, rogoricaa: nasyidobis, ijaris, 
nardobis, gadazidvis, sabanko da sxva saxis xelSekrulebebi. lex 
mercatoria-s momxreebi misi warmoSobis wyaroebad miiCneven 
sxvadasxva saerTaSoriso konvenciebs da modelur kanonebs, 
saerTaSoriso savaWro Cveulebebs, saerTaSoriso organi-
zaciebis mier Seqmnil tipur saxelSekrulebo formebs, 
transnacionalur kodifikaciebs (magaliTad, saerTaSoriso 
savaWro xelSekrulebaTa principebi, SemdgomSi - `unidroas~ 
principebi),150 `evropuli saxelSekrulebo samarTlis princi-
pebi~151 (SemdgomSi – evropuli principebi) da sxva, saerTaSoriso 
organizaciebis (gansakuTrebiT saerTaSoriso savaWro palatis) 
sarekomendacio dokumentebsa da saerTaSoriso saarbitraJo 
sasamarTloebis mier miRebul gadawyvetilebebs.152  

zogierTi avtori gamoyofs ramdenime princips, romlebic 
damaxasiaTebelia lex mercatoria-s koncefciisTvis. aqedan yvelaze 
metad aRsaniSnavia Semdegi principebi: 1) xelSekruleba unda 
Sesruldes (pacta sunt servanda); 2) xelSekruleba keTilsindisierad 
(good faith)153 unda Sesruldes; 3) forsmaJoruli garemoebebis 
dadgoma SeiZleba iyos valdebulebis Seusruleblobis safuZve-
li; 4) eqspropriacias Tan unda axldes saTanado kompensacia.154  

naSromis mizans ar warmoadgens lex mercatoria-s koncefciis 
analizi, magram verc zogierTi sakiTxis ganuxilveloba iqna, 
                                                                                                                                                                                           
cnobili iyo transnacionaluri normebis arseboba, romelic gamoiyeneboda 
saerTaSoriso savaWro urTierTobebSi. Sua saukuneebSi ki mas ufro didi 
praqtikuli gamoyeneba hqonda. XX saukuneSi axali lex mercatoria-s ideis erT-
erTi yvelaze gamoCenili mxardamWeri iyo frangi iuristi goldmani. ix. 
Goldmann, The Applicable Law: General Principles of Law - The Lex Mercatoria, Chapter 10, 
Contemporary Problems in International Arbitration, 1985, pp. 113-125. 
150 kerZo samarTlis unificirebis saerTaSoriso institutma (International Institute 
for the Unification of Private Law, SemoklebiT - UNIDROIT) SeimuSava saerTaSoriso 
savaWro xelSekrulebebis principebi (Principles of International Commercial Contracts). 
151 erTiani evropuli samoqalaqo kodeqsis proeqtis SemuSaveba daiwyo evropis 
parlamentis dadgenilebiT, Tavdapirvelad 1989 wels da SemdgomSi – 1994 
wels. erTdroulad Seiqmna da muSaobas Seudga komisia, romelic ramdenime 
jgufisgan Sedgeboda. erT-erTi jgufis mier, romelsac landos jgufi (Lando-
group) ewoda, momzadda `evropis saxelSekrulebo samarTlis principebi~ (The 
Principles of European Contract Law). aRniSnuli principebis araoficialuri qarTuli 
Targmani ix. Jurnali `notariati~, 2003,N#1. Targ. zurab WeWelaSvilis,G gv. 
132-191. ix. agreTve Lando/Beal, The Principles of European Contract Law. Part I, 
Dordrecht/Boston/London, 1995,  p. 18. 
152 Lando, The Lex Mercatoria in International Commercial Arbitration,  Intern. and Comp. Law Quart. 
1985 Vol. 34, pp. 749-751. 
153 saxelSekrulebo urTierTobebSi keTilsindiserebis institutis Sesaxeb, 
rogorc evropuli saxelSekrulebo samarTlis erT-erTi fundamentaluri 
principis Sesaxeb ix. ioseliani, `keTilsindisierebis principi saxelSekru-
lebo samarTalSi, SedarebiT – samarTlebrivi gamokvleva~, qarTuli 
samarTlis mimoxilva, specialuri gamoSveba 2007, gv. 13-72.   
154 Weise, Lex Mercatoria: Materielles Recht vor der internationalen Handelsschiedsgerichtsbarkeit. 
Frankfurt, Bern, 1990. S. 123, citirebulia: Мосс, Автономия воли в практике 
международного арбитража (Норск гидро) М.,1996, c. 52-53. 
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radgan zemoT aRniSnuli instituti mWidro kavSirSia 
saxelSekrulebo sakolizio samarTalTan. ramdenime aTeuli 
welia, rac mimdinareobs kamaTi imis Sesaxeb, aris Tu ara lex 
mercatoria samarTali (avtonomiuri samarTlebrivi normebis 
erToblioba) da Tu es asea, SeiZleba Tu ara aseTi saxis 
samarTlebriv normaTa erToblioba, romlebic gamomdinareobs 
gansxvavebuli, zogjer arakonkretizebuli wyaroebidan, gani-
sazRvros rogorc transnacionaluri samarTali?  

lex mercatoria-s mowinaaRmdegeebi nebismieri samarTlebrivi 
normis Seqmnas (an cnobas) suverenuli qveynis prerogativad 
miiCneven. kerZod, isini aRniSnaven, rom saerTaSoriso savaWro 
Cveulebebi SeiZleba miCneul iqnes samarTlis wyarod, Tu igi 
cnobili iqneba aseTad erovnuli samarTlebrivi sistemis mier. 
isini uaryofen imas, rom lex mercatoria-s avtonomiuri 
samarTlebrivi sistemaa, romelic arsebobs damoukideblad, 
erovnuli da saerTaSoriso samarTlis gareSe.155  

lex mercatoria-s momxreebi aRniSnaven, rom tradiciuli 
Sexedulebebi veRar pasuxobs Tanamedrove ekonomikuri 
urTierTobebis moTxovnilebebs, romlebic sul ufro interna-
cionaluri xdeba da lex mercatoria-s ganixilaven rogorc transna-
cionalur _ avtonomiur samarTlebriv normaTa erTobliobad. 
isini miiCneven, rom saerTaSoriso biznesi swored transna-
cionalur samarTals eyrdnoba. am ukanasknelTa SexedulebiT lex 
mercatoria-s iuridiuli Zalmosileba araa damokidebuli imaze igi 
saxelmwifos kompetenturi organoebis (magaliTad parlamentis) 
mieraa cnobili Tu ara, aramed imaze cnobs Tu ara mas biznes-
sazogadoeba da saxelmwifo xelisufleba.156 am ukanasknelSi 
igulisxmeba aRiarebs Tu ara saxelmwifo (magaliTad, erovnuli 
sasamarTloebi) ucxour saarbitraJo gadawyvetilebebs, 
romlebic samarTlebrivad efuZneboda ara romelime qveynis 
nacionalur samarTals, aramed lex  mercatoria-s. 

xSirad kontrahentebi imitom amjobineben lex  mercatoria-s 
arCevas, xolo saerTaSoriso arbitraJebi mis gamoyenebas, rom 
konkretuli qveynis erovnuli samarTlebrivi sistemebi xSirad 
gaTvlilia Sina samarTalurTierTobebis mosawesrigeblad da 
maT naklebad damuSavebuli normatiuli baza gaaCniaT saerTaSo-
riso xasiaTis saxelSekrulebo urTierTobebis (magaliTad 
rogoricaa saerTaSoriso sabanko operaciebi, sazRvao gadazid-
vebi da sxva) mosawesrigeblad. 

sainteresoa am mxriv Tu ra pozicia ukavia sxvadasxva  
saerTaSoriso konvenciebs da erovnul kanonmdeblobebs. 

 

                                                           
155 Dasser, Internationale Schiedsgerichte und lex mercatoria: Rechtsvergleichender Beitrag zur 
Diskussion  über ein nichtstaatliches Handelsrecht. Zürich, 1989. S. 385, Мосс-is naSromis 
mixedviT, gv. 53. 
156 Lando, The Lex Mercatoria in International Commercial Arbitration, Intern. and Comp. Law Quart., 
1985 Vol. 34,  pp. 752-755. 
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b) saerTaSoriso konvenciebi da lex mercatoria 
 
unistralis157 1986 wlis modelur kanons ,,saerTaSoriso 

komerciuli arbitraJis Sesaxeb~, araerTgvarovani pozicia 
ukavia lex mercatoria-s gamoyenebis mimarT. xsenebuli kanonis 28-e I 
muxli iTvaliswinebs arbitraJis mier davis im samarTlebrivi 
normebis Sesabamisad gadawyvetas, romelic mxareebma airCies. 
amave dros 28-e II muxli acxadebs, rom mxareTa mier raime 
miTiTebis ararsebobis SemTxvevaSi, arbitraJma, sakolizio 
normebis Sesabamisad, unda gamoiyenos is samarTali, romelsac 
is saWirod miiCnevs. rogorc aRniSnulidan Cans, erT SemTxvevaSi 
saubaria mxareTa mier samarTlis normebis arCevaze, meore 
SemTxvevaSi ki, rodesac adgili ara aqvs mxareTa mier 
samarTlis arCevas, saubaria arbitraJis mier xelSekrulebis 
momwesrigebeli samarTlis dadgenaze. amrigad, mTavari problema 
mdgomareobs imaSi, Tu rogor ganimarteba sityvebi ,,samarTlis 
normebi~. am ukanasknelSi iuristTa nawili ara mxolod 
konkretuli qveynis erovnuli samarTlis normebs gulisxmobs, 
aramed aseve aranacionalur samarTlis zogadi normebsac anu 
lex  mercatoria-s. 

modeluri kanonis mosamzadebeli dokumentebidan Cans, rom 
samuSao jgufis umetesobam uaryo warmodgenili winadadeba _ 
miecaT mxareTaTvis ufleba aerCiaT samarTlis zogadi 
principebi. iq miTiTebul iqna, rom zemoaRniSnuli winadadeba 
,,Zalian Sors midis, raTa sul cota dRevandeli dRisaTvis igi 
gaziarebul iqnes mravali qveynis mier~. miuxedavad dokumentze 
momuSave delegatTa umravlesobis winaaRmdegobisa, modeluri 
kanonis ganmartebiT baraTSi gancxadebul iqna, rom mxareTa 
ufleba aucilebeli araa SezRudul iqnes mxolod erovnuli 
samarTlebrivi sistemis arCeviT, aramed igi aseve SesaZloa 
iTvaliswinebdes saerTaSoriso konvenciis normebis arCevasac, 
romelic jer ar Sesula ZalaSi.158  

`saqonlis saerTaSoriso nasyidobis xelSekrulebebis 
mimarT gamosayenebadi samarTlis Sesaxeb~ haagis 1985 wlis 
konvenciis159 me-7 muxlis mixedviT, nasyidobis xelSekruleba 
wesrigdeba mxareTa mier arCeuli samarTliT. Svedi delegatebis 
Zalisxmeva miecaT mxareTaTvis ufleba xelSekrulebis 
mosawesrigeblad lex mercatoria-c aerCiaT _ ar iqna dakmayofile-
buli. zogierTma delegatma lex mercatoria-s ,,mikimausis samarTali~ 
uwoda.160 Tumca, konvenciis mixedviT, pirdapir akrZaluli ar 
aris lex mercatoria-s gamoyeneba. zogierTi delegati me-15 muxls 

                                                           
157 UNCITRAL (unistrali) gaerTianebuli erebis organizaciis saerTaSoriso 
savaWro samarTlis komisia, romelic generaluri asambleis mier dafuZnda 
1966 wels. ix. Semdegi vebgverdi: http://www.jus.uio.no/lm/uncitral/doc.html#1 (24.12.06). 
158 ix. Мосс, gv. 53. 
159 http://www.hcch.net/index_en.php?act=conventions.text&cid=61 (24.12.06). 
160 Lando, The 1985 Hague Convention on the Law Applicable to Sales // RabelsZ 51 (1987) p. 66.   
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ganmartavs iseTnairad, rom igi gamoricxavs lex mercatoria-s 
arCevas, vinaidan masSi saubaria romelime qveynis samarTalze, 
romelic mxareebs ar aurCeviaT.161 harvardis universitetis 
profesori fon meereni (von Mehren), romelic mocemuli 
konvenciis erT-erTi avtoria, winaaRmdegia konvenciis amdagvari 
interpretaciisa da aRniSnavs, rom lex  mercatoria-s gamoyeneba-
argamoyenebis sakiTxi Riad rCeba.162 Tu ra pozicias daikaveben 
momavalSi konvenciis komentatorebi, ucnobia, magram arsebobs 
imis safuZvliani eWvi, rom sasamarTloebi me-15 muxls 
ganmartaven iseTnairad, rom konvenciis mixedviT akrZalulia lex 
mercatoria-s arCeva.163 A  

romis 1980 wlis konvenciiT aseve araa gaTvaliswinebuli lex 
mercatoria-s gamoyeneba. es dasturdeba konvenciaSi gamoyenebuli 
Semdegi frazebiT: ,,dakavSirebuli qveynis samarTali~ (me-2 
muxli); ,,ucxo samarTali~ (me-3 III muxli); ,,im qveynis samarTali, 
romelTanac xelSekruleba yvelaze mWidrodaa dakavSirebuli~ 
(me-4 I muxli); ,,im qveynis samarTali, sadac (momxmarebels) aqvs 
Tavisi Cveulebrivi adgilsamyofeli~ (me-5 II muxli) da sxv. 
yvelgan saubaria romelime arsebuli qveynis samarTalze.  

im SemTxvevaSi Tuki evrogaerTianebis qveynebis warmo-
madgenlebi xelSekrulebis momwesrigebel samarTlad mainc 
airCeven lex mercatoria-s, magaliTad `unidroas principebs~, an 
`evropul principebs~, maSin romis konvenciis Sesabamisad 
realurad adgili eqneba ara xelSekrulebis momwesrigebeli 
samarTlis arCevas, aramed kontrahentTa mier saxelSekrulebo 
Tavisuflebis principidan gamomdinare erovnuli samarTlis 
dispoziciuri normebis Secvlas `aranacionaluri~ normebiT  
(incorporation).164    

romi I reglamentis me-3 II muxlis proeqtis Tanaxmad, 
`mxareebs aseve SeuZliaT xelSekrulebis mosawesrigeblad 
airCion, saerTaSorisod aRiarebuli an evrogaerTianebis mier 
cnobili, saxelSekrulebo principebi da wesebi~. amrigad, 
evrokomisiam proeqtis saxiT evrogaerTianebis qveynebs SesTavaza 
kompromisuli varianti, romlis mixedviTac kontrahentebs 
SeeZloT aerCiaT lex mercatoria-s mxolod garkveuli nawili, 
rogoricaa unidruas principebi, evropis saxelSekrulebo 

                                                           
161 iqve. gv. 67. 
162 ix. Mehren, Explanatory Report on the 1986 Hague Sales Convention. ix. Semdegi vebgverdi: 
http://hcch.e-vision.nl/upload/expl31.pdf (03.03.2007). 
163 ix. Lando, gv. 67. 
164 Lando, The Principles of European Contract Law and the Lex mercatoria // Basedow et al., eds., 
Private Law in the International Arena – Liber Amicorum Kurt Seihr (T.M.C. Asser Press, The Hague, 
The Netherlands, 2000) p. 402. aRsaniSnavia, rom holandielma profesorma boele-
voelkim (Boele-Woelki) wamoayena winadadeba, raTa romis konvenciis me-3 I 
muxlSi Sesuliyo cvlileba da kontrahentebs neba darTvodaT moexdinaT 
`unidroas~ da `evropuli~ principebis ara mxolod `inkorporireba~ 
xelSekrulebaSi, aramed maTi arCeva rogorc xelSekrulebis momwesrigebeli 
samarTlisa, iqve. gv. 402-403.   
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samarTlis principebi da evrogaerTianebis egidiT momavalSi 
miRebuli instrumentebi (principebi).165   

molaparakebis procesSi evrogaerTianebis yvela wevrma 
qveyanam uaryo lex mercatoria-s nawilobriv gamoyenebis 
kompromisuli variantic im mosazrebidan gamomdinare, rom 
saerTaSorisod aRiarebuli saxelSekrulebo samarTlis zogad 
principebs demokratiuli legitimuroba aklia.166 sxva sityvebiT, 
rom iTqvas, Tu xalxis mier arCeuli sakanonmdeblo 
xelisuflebis mier ar iqna miRebuli kanoni, maSin nebismieri 
sxva pirebis da organizaciebis mier SemuSavebuli samarTlis 
zogadi normebis aRiareba saxelmwifoebis mxridan, 
winaaRmdegobaSi mova demokratiis principebTan. 

sabolood, evrogaerTianebis komisiam uaryo kontrahentTa 
mier lex mercatoria-s arCevis SesaZlebloba da romis 1980 wlis 
konvenciis msgavsad, romi I reglamentis me-3  muxlis mixedviTac, 
xelSekrulebis mosawesrigeblad, mxareebs SeuZliaT airCion 
mxolod romelime qveynis samarTali.167  

pirveli konvencia, sadac araorazrovnad gacxadebul iqna 
lex mercatoria-s gamoyenebis SesaZlebloba, iyo `saxelmwifosa da 
sxva saxelmwifoTa qveSevrdomebs Soris sainvesticio davis 
saerTaSoriso gadawyvetis Sesaxeb~ konvencia romelic dadebul 
iqna vaSingtonSi (SemdgomSi vaSingtonis konvencia).168 rogorc 
cnobilia swored am or subieqtebs Soris urTierTobaSi 
Camoyalibda idea ,,aranacionaluri~ samarTlebrivi normebis 
erTobliobis gamoyenebis Sesaxeb.169 amisaTvis arsebobda sakmao 
safuZveli, magaliTad, aSS-s da inglisis navTobkompaniebs, 
romlebmac miliardobiT dolaris investireba moaxdines 
sparseTis yuris qveynebSi, ar surdaT adgilobrivi samarTliT 
mowesrigebuliyo is xelSekrulebebi, romlebic maT Sesabamisi 
qveynis saxelmwifo saagentoebTan dades. am ukanasknelebs ki 
kontrahentis samarTlis arCeva ar surdaT.  

konvenciis 42-e muxli acxadebs, rom ,,arbitraJi wyvets davas 
im samarTlebrivi normebis Sesabamisad, romelTa mimarTac 
Tanxmoba gamoxates mxareebma~. amave muxlis meore winadadeba 
aseTive SesaZleblobas aniWebs ara mxolod mxareebs, aramed 
TviT arbitrebsac. saubaria SemTxvevaze, Tu mxareebma ar airCies 
samarTali, maSin gamoyenebul unda iqnes garigebaSi erT-erT 
kontrahentad monawile qveynis samarTali da ,,saerTaSoriso 

                                                           
165 Lando,  Nielsen, The Rome I Proposal, Journal of Private International Law, Vol. 3 No. 1, 2007,  
pp. 31-32. 
166 iqve, gv. 34. aseve ix. Heiss, Helmut, Party Autonomy, (eds) Franco Ferrari, Stefan Leible, 
Rome I Regulation, The Law Applicable to Contractual Obligations in Europe, 2009, p. 11.  
167 ix. Heiss-is dasax. naSr. gv. 9-12. aseve, Bonomi, The Rome I Regulation on the Law 
Applicable to Contractual Obligations, Yearbook of Private International Law, Vol. X 2008, p. 170. 
168 ix. “Convention on the settelment of investment disputes between States and nationals of other 
States”. ix. Semdegi vebgverdi: http://www. Asser. nl/ica/wash_en.htm (25.12.2006),  igi 1966 
wlis 14 oqtombers Sevida ZalaSi.  
169 ix. Мосс, gv. 55. 
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samarTlis iseTi normebi, romlebic SeiZleba iyos 
gamosayenebeli~.170 

msoflios inteleqtualuri sakuTrebis organizaciis (WIPO) 

saarbitraJo wesebi, romlebic 1994 wels miRebul iqna WIPO-s 
saarbitraJo sabWos mier, iTvaliswinebs Semdegs (59-e muxlis ,,a~ 
punqti): ,,saarbitraJo tribunalma sadavo sakiTxi unda 
gadawyvitos samarTliT an samarTlebrivi normebiT, romlebic 
mxareebma airCies~.171 rogorc aRniSnulidan Cans, mocemul 
SemTxvevaSi arbitraJs SeuZlia gamoiyenos lex mercatoria, anu 
samarTlis zogadi principebi.  

romis 1980 wlis konvenciisgan gansxvavebuli pozicia ukavia 
mexikos 1994 wlis konvencias ,,amerikaTaSoriso konvencia 
saerTaSoriso xelSekrulebisadmi gamosayenebadi samarTlis 
Sesaxeb~. zemoxsenebuli konvenciis me-7 muxli, romis konvenciis 
me-3 muxlis msgavsad, iTvaliswinebs mxareTa mier ,,samarTlis 
arCevas~. sayovelTaod gavrcelebuli azriT aq igulisxmeba 
romelime qveynis erovnuli samarTali. aseve emTxveva erTmaneTs 
romis konvenciis me-4 da mexikos konvenciis me-9 muxlis pirveli 
abzacebi, sadac saubaria mxareTa mier momwesrigebeli 
samarTlis ararCevis SemTxvevaSi _ ,,yvelaze mWidrod 
dakavSirebuli qveynis samarTlis gamoyenebaze~. me-9 muxlis 
meore abzaciT, sasamarTlom mxedvelobaSi unda miiRos 
xelSekrulebis yvela obieqturi da subieqturi elementebi, raTa 
daadginos, Tu romel qveyanasTan aris igi yvelaze metad 
dakavSirebuli. amis Semdeg ki mexikos konvencia gansxvavebulad 
awesrigebs saxelSekrulebo sakolizio urTierTobebs. me-9 
muxlis mesame abzaciT: sasamarTlom mxedvelobaSi unda miiRos 
saerTaSoriso savaWro samarTlis zogadi (saerTo) principebi, 
romlebic aRiarebulia saerTaSoriso organizaciebis mier. am 
ukanasknelSi konvenciis komentatorebi,172 pirvel rigSi 
gulisxmoben `unidroas principebs~. garda amisa, konvenciis me-10 
muxlSi damatebiT ganmartebulia, rom saerTaSoriso savaWro 
samarTlis principebi iseve, rogorc zogadad aRiarebuli 
savaWro Cveulebebi, gamoyenebul unda iqnes TiToeul 
konkretul saqmeSi ,,samarTlianobisa~ da kanonierebis 
moTxovnebis uzrunvelsayofad.  

aq TvalSi sacemia mTlianad me-9 muxlSi arsebuli 
winaaRmdegobebi. erTis mxriv, saubaria arsebuli saxelmwifos 
samarTlis gamoyenebaze, xolo, meores mxriv, sasamarTlosgan 
iTxoven mxedvelobaSi miiRos lex mercatoria. konvenciis aseTi 
orazrovani pozicia gamowveulia sxvadasxva delegatTa Soris 
arsebul azrTa sxvadasxvaobiT. aSS-s delegaciam wamoayena 

                                                           
170 iqve. gv. 55. 
171 WIPO Arbitration Rules. ix. http://www.wipo.int/amc/en/arbitration/rules/index.html#awa2 
(03.04.2007). 
172 Juenger, The Inter-American Convention on the Law Applicable to International Contracts: Some 
Highlights and Comparisons, Am. Jo.of Comp. Law, 1994 Vol. 42, p. 381. 
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winadadeba imis Sesaxeb, rom, Tu mxareebi xelSekrulebis 
mosawesrigebel samarTals ar airCeven, maSin samarTal-
urTierToba unda mowesrigebuliyo saerTaSoriso savaWro 
Cveulebebis Tanaxmad, romlebic miRebuli iqneboda saerTaSo-
riso organizaciebis mier. cxadia, aseTi revoluciuri winada-
debis miRebas sxva qveynis delegatebi ar daTanxmdnen da, 
sabolood, miRebul iqna kompromisuli varianti.173 

saerTod, gakvirvebas iwvevs erTi garemoeba - konvencia ase 
Tu ise iTvaliswinebs lex mercatoria gamoyenebas, magram mxolod im 
SemTxvevaSi, rodesac mxareebs samarTali ar aurCeviaT. cxadia, 
elementaruli logikidan gamomdinare, piriqiT unda yofiliyo, 
winaaRmdeg SemTxvevaSi gamodis, rom kontrahentebs, rogori 
survilic ar unda hqondeT, ar SeuZliaT airCion lex mercatoria, 
xolo, Tu isini am sakiTxze saerTod duman, sasamarTlos 
SeuZlia gamoiyenos `aranacionaluri~ (arapozitiuri) samarTlis 
normebi. aseTi gaugebroba SeiZleba aixsnas mxolod erTi 
mizeziT, problemebis gadasawyvetad kompromisi yovelTvis 
saukeTeso gza rodia.  

ar SeiZleba ar iqnes aRiarebuli, rom romis 1980 wlis 
konvenciisagan gansxvavebiT, mexikos 1994 wlis konvenciam ufro 
metad gaiTvaliswina  ukanasknel aTwleulebSi saerTaSoriso 
savaWro brunvaSi arsebuli tendenciebi da mxari dauWira lex 
mercatoria-s gamoyenebis SesaZleblobas. am ukanasknelis aucileb-
loba garkveulwilad unidroas principebis miRebiTac iqna 
ganpirobebuli, romlebic xSirad ukeT pasuxobs saerTaSoriso 
savaWro garigebebis interesebs, vidre romelime calke aRebuli 
qveynis erovnuli samarTali.  

saxelmwifoTa erovnuli sakolizio samarTlis kanonmdeb-
lobaTa umravlesoba saerTod ar ganixilavs lex mercatoria-s 
gamoyenebis SesaZleblobas. amave dros, unda aRiniSnos, rom 
zogierTi qveynis saarbitraJo kanonmdebloba uSvebs lex mercatoria-
s gamoyenebis SesaZleblobas. 

 
g) safrangeTis saarbitraJo kanonmdebloba  
   da lex mercatoria-s aRiareba   
 
am mxriv mowinave qveynad iTvleba safrangeTi, saidanac, 

rogorc cnobilia, momdinareobda axali lex mercatoria-s 
mxardaWeris ideebi. safrangeTis iuridiul literaturaSi 
gabatonebulma Sexedulebam 1981 wels asaxva pova samoqalaqo 
saproceso kodeqsis im nawilSi, romelic saerTaSoriso 
komerciul arbitraJs exeba. kerZod, safrangeTis samoqalaqo 
saproceso kodeqsis 1496-e muxli iTvaliswinebs Semdegs: 

                                                           
173 Juenger, The UNIDROIT Principles of Commercial Contracts and Inter-American Contract Choice 
of Law // Contratación international, Comentarios a los Principios sobre los Contratos Comerciales 
Internationales del Unidriot, Unversidad Nacional Autónoma de México - Unversidad Panamericana 
(1998) pp. 234-236.  
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,,arbitri wyvets sadao sakiTxs mxareTa mier arCeuli 
samarTlebrivi normebis Sesabamisad, xolo aseTi arCevanis 
ararsebobis SemTxvevaSi _ im samarTlebrivi normebiT, romelsac 
igi mocemul saqmeSi Sesaferisad miiCnevs~.174 aRniSnulidan 
gamomdinare, franguli sasamarTloebi arbitraJis mier Lex 
mercatoria-s gamoyenebas mxareTa SeTanxmebis arsebobis gareSec 
SesaZleblad miiCneven.175 

 
  d) Sveicariis saarbitraJo kanonmdebloba da lex mercatoria 
 
safrangeTisgan gansxvavebiT, arcTu erTgvarovani mdgoma-

reobaa SveicariaSi. Sveicariis sksk-is frangulenovan teqstSi 
(187-e I muxli) saubaria regles de droit-is (samarTlebrivi normebis) 
Sesaxeb. gabatonebuli Teoriis mixedviT, masSi lex mercatoria 
moiazreba. kanonis germanul da italiur teqstebSi, piriqiT, 
saubaria samarTalze _ Recht da diritto. zemoaRniSnul terminebs 
Soris gansxvaveba aixsneba imiT, rom iuridiul doqtrinaSi 
gansaxilveli problemis mimarT erTgvarovani pozicia Camoyali-
bebuli ar aris. unda aRiniSnos, rom Sveicariis frangulenovan 
nawilSi lex mercatoria-s momxre ufro metia, vidre qveynis danarCen 
kantonebSi.176  

 
e) germaniis saarbitraJo kanonmdebloba da lex mercatoria 
 
germaniam 1998 wlis 1 ianvars moaxdina unistralis ,,saerTa-

Soriso komerciuli arbitraJis Sesaxeb~ 1986 wlis modeluri 
kanonis 28-e I muxlis inkorporireba germaniis axal saarbitraJo 
kanonSi, romelic meaTe wignadaa Sesuli germaniis samoqalaqo 
saproceso kodeqsSi. germanelma kanonmdebelma gaiTvaliswina 
msoflioSi arsebuli tendenciebi da dauSva raTa saerTaSoriso 
arbitraJebs komerciuli xelSekrulebebis mosawesrigeblad 
gamoeyenebinaT trasnacionaluri samarTlebrivi principebi.177 
konkretulad xsenebuli kanonis 1051-e III muxliT gaTvaliswi-
nebulia Semdegi: arbitraJs SeuZlia gamoitanos gadawyvetileba 
ara mxolod samarTalze, aramed aseve ,,samarTlianobaze~ 
dayrdnobiT mxolod im SemTxvevaSi Tu mxareebi pirdapir 
gamoxataven TavianT nebas amis Sesaxeb.178 1051-e IV muxlSi ki 

                                                           
174 ix. Мосс, gv. 56. 
175 Gessner, Judith Anerkennung und Vollstreckung von Schiedssprüchen in den USA und in 
Deutschland PETER LANG Europäischer Verlag der Wissenschaften, 2001, s. 90,      
citirebulia: cercvaZe, saerTaSoriso arbitraJi (SedarebiTi analizi) (bona 
kauza), Tb., 2008, gv. 389.  
176 iqve, gv. 56. 
177 Berger, The Creeping Codification of the Lex Mercatoria (Kluwer Law International) Hague, 1999, 
p. 80. 
178 aRniSnuli kanonis araoficialuri rusuli Targmani ix: Гражданское 
процессулальное уложение Германии // Книга 3, перевод с немецкого, Бергманн, введ., сост. 
(Волтерс Клувер) M., 2006. с. 363. 
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miTiTebulia imis Sesaxeb, rom arbitraJis yoveli gadawyve-
tileba gamotanili unda iyos xelSekrulebis pirobebis Sesaba-
misad da mxedvelobaSi unda iyos miRebuli arsebuli savaWro 
Cveulebebi.179  

kanonSi saerTod araa naxsenebi lex mercatoria, aramed saubaria 
,,samarTlianobis~ principze, romelic arc samarTlebriv normas 
da arc samarTals ar warmoadgens. cxadia, marTlebi arian is 
avtorebi, romlebsac miaCniaT, rom Tu arbitraJs SeuZlia 
gamoitanos Tavisi gadawyvetileba ,,samarTlianobis~ principidan 
gamomdinare, miT ufro, mas SeuZlia gamoitanos Tavisi gadawyve-
tileba lex mercatoria-ze dayrdnobiT, romelic ase Tu ise raRac 
samarTlebriv bazas mainc warmoadgens.180  

miuxedavad germanul iuridiul literaturaSi arsebuli 
diametrulad gansxvavebuli poziciisa, mravali avtoris pozicia 
emTxveva im sakiTxSi, rom germaniis sasamarTlo, rogorc wesi, 
cnobs da aRasrulebs saarbitraJo gadawyvetilebas, romelic lex 
mercatoria-s emyareba, Tu igi dafuZnebuli iyo mxareTa nebis 
avtonomiis principze.181  

 
v) inglisis saarbitraJo kanonmdebloba da lex mercatoria 
 
inglisis axalma 1996 wlis saarbitraJo kanonma aRiara lex  

mercatoria-s gamoyenebis SesaZlebloba (46-e I ,,b~ muxli), Tu amis 
Sesaxeb mxareebi gamoxataven TavianT nebas, an Tu TviT 
saarbitraJo tribunali CaTvlis saWirod mis gamoyenebas.182  

 
z) ,,kerZo arbitraJebis Sesaxeb~ saqarTvelos 1997 wlis 17 

aprilis kanoni da lex mercatoria 
 
rogorc mowinave qveynebis kanonmdeblobis mimoxilvam 

uCvena, lex mercatoria-s mimarT gansakuTrebiT keTilganwyoba 
SeiniSneba im sakanonmdeblo aqtebSi romlebic arbitraJebis 
saqmianobas awesrigebs. ,,kerZo arbitraJebis Sesaxeb~ 
saqarTvelos 1997 wlis 17 aprilis kanoni #656-IIs183 mraval 
nakls Seicavda. aq yuradReba mxolod gansaxilvel sakiTxze 
iqneba gamaxvilebuli. mocemul kanonSi saerTod araferi iyo 
naTqvami, Tu rogor unda ganexila arbitraJs saerTaSoriso 
saxelSekrulebo urTierTobidan warmoSobili dava. mas, 
erovnuli sasamarTloebis msgavsad, mxolod tradiciuli 

                                                           
179 iqve. gv. 363. 
180 ix. Мосс, gv. 56. 
181 Berger, The Creeping Codification of the Lex Mercatoria (Kluwer Law International) Hague, 1999, 
p. 70.  
182 Arbitration Act 1996 ix. http://www.opsi.gov.uk/ACTS/acts1996/1996023.htm; agreTve misi 
araoficialuri rusuli Targmani:  Воробьев/Воробьев, Арбитражный суд в Лондоне - 
Сравнительно-правовое  исследование, М., 2000, с. 249. 
183 gamoqveynebulia saqarTvelos parlamentis uwyebani, 1997 weli _ #17-18.  
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sakolizio samarTlis normebiT unda exelmZRvanela, Tu saqmis 
garemoebebidan gamomdinare SeeZlo aseve sadavo sakiTxi lex 
mercatoria-s meSveobiT moewesrigebina? ufro metic, xsenebul 
kanonSi ara mxolod imis Sesaxeb araferi iyo naTqvami SeeZloT 
Tu ara mxareebs lex mercatoria-s arCeva, aramed Tu ra 
kriteriumebze dayrdnobiT unda moewesrigebina xelSekruleba 
arbitraJs (sakolizio sabamebis gamoyenebiT, mxareTa mier 
romelime arCeuli qveynis samarTliT Tu sxva). rogorc etyoba, 
kanonis avtorTa mosazrebiT, aRniSnuli sakiTxebi unda 
gadawyvetiliyo `saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanoniT. 

 
T) `arbitraJis Sesaxeb~ saqarTvelos 2009 wlis 19 ivnisis  
   kanoni da lex mercatoria-s aRiareba 
 
`arbitraJis Sesaxeb~ saqarTvelos kanonis 36-e II muxlis 

mixedviT ,,mxareTa SeTanxmebis ararsebobis SemTxvevaSi 
saarbitraJo ganxilvisas gamoiyeneba arbitraJis mier 
gansazRvruli samarTlis normebi~. rogorc zemoT aRiniSna, 
evropis qveynebis saerTaSoriso kerZo samarTlis doqtrinaSi 
cneba `samarTlis normebi~ ganimarteba rogorc ara mxolod 
romelime qveynis samarTlis normebad, aramed aseve 
aranacionaluri samarTlis normebad, anu lex mercatoria-d.  

`arbitraJis Sesaxeb~ saqarTvelos kanoni, rom udaod 
aRiarebs lex mercatoria-s gamoyenebis SesaZleblobas dasturdeba 
amave kanonis  36-e IV muxliT, sadac pirdapiraa miTiTebuli, rom 
arbitraJma gadawyvetilebis gamotanisas unda gaiTvaliswinos is 
savaWro Cveulebebi da tradiciebi, romlebic aseTi 
xelSekrulebis mimarT gamoiyeneba.    

 
 
i) `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos 

kanoni da lex mercatoria 
 
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos 

kanoni ar iTvaliswinebs lex mercatoria-s gamoyenebas. 35-e da 36-e 
muxlebiT gaTvaliswinebulia mxolod romelime nacionaluri 
marTwesrigis gamoyeneba: ,,xelSekruleba . . . wesrigdeba 
mxareebis mier arCeuli qveynis samarTliT~ (35-e I muxli); 
,,arCeuli qveynis samarTali mxareTa SeTanxmebiT SeiZleba 
Seicvalos sxva qveynis samarTliT~ (35-e II muxli); ,,samarTlis 
arCeva CaiTvleba baTilad, Tu igi ugulebelyofs 
xelSekrulebasTan yvelaze mWidrod dakavSirebuli qveynis 
samarTlis imperatiul normebs~ (35-e III muxli); ,,Tu mxareebs ar 
aurCeviaT romelime qveynis samarTali, xelSekruleba 
daeqvemdebareba masTan yvelaze mWidrod dakavSirebuli qveynis 
samarTals . . .“ (36-e I muxli). 
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k) saqarTvelos 1997 wlis samoqalaqo kodeqsi  
   da lex mercatoria-s  
 
unda aRiniSnos, rom saqarTvelos 1997 wlis 26 ivnisis 

samoqalaqo kodeqsma184 gaiTvaliswina mowinave evropuli 
qveynebis gamocdileba. kodeqsSi, zogierT SemTxvevaSi, saubaria 
Cveulebebis gamoyenebis SesaZleblobaze (saerTaSoriso savaWro 
Cveulebebi xom lex mercatoria-s Semadgenel nawilad ganixileba), 
kerZod, me-2 IV muxli iTvaliswinebs Semdegs: ,,Cveulebani 
gamoiyeneba mxolod maSin, Tu isini ar ewinaaRmdegeba 
samarTlisa da zneobis sayovelTaod aRiarebul normebs an 
sajaro wesrigs~. 878-e muxlSi ki pirdapir miTiTebulia lex 
mercatoria-s gamoyenebis SesaZleblobaze, kerZod: ,,Tu sxva ram ar 
aris SeTanxmebuli, mxareTa uflebebi da movaleobebi 
ganisazRvreba saerTaSoriso mimoqcevaSi dokumenturi akredi-
tivis an dokumenturi inkasos damkvidrebuli Cveulebebis 
mixedviT~.  

igive iTqmis ssk-is me-5 II muxlze, romlis mixedviTac: `Tu 
kanonis analogiis gamoyeneba SeuZlebelia, urTierToba unda 
mowesrigdes samarTlis zogadi principebis safuZvelze, agreTve 
samarTlianobis, keTilsindisierebisa da zneobis moTxovnebis 
Sesabamisad (samarTlis analogia)~. naTelia, rom samarTlis 
zogad principebSi lex mercatoria moiazreba. 

ufro metic, saqarTvelos samoqalaqo kodeqsi mravlad 
iTvaliswinebs sasamarTloebis mxridan zogadi normebis 
gamoyenebiT, rogoricaa magaliTad keTilsindisierebis, 
samarTlianobis, gonivrulobis principebi da sxva, samarTal-
urTierTobis mowesrigebas. aRniSnuli ki araorazrovnad 
SeiZleba ganxilul iqnes rogorc kanonmdeblis survili 
samarTalurTierTobebi zogierT SemTxvevaSi mowesrigdes 
swored ,,sayovelTaod aRiarebuli samarTlebrivi 
principebiT~.185     

 
l) daskvnis nacvlad 
 
gaziarebul unda iqnes im avtorTa pozicia, romlebic lex 

mercatoria-s ar miiCneven avtonomiur samarTlebriv sistemad, Tu 
igi, aseTad, TviT erovnuli kanonmdeblobis mier an 
saerTaSoriso samarTliT ar iqneba cnobili.186 Tumca, isic unda 

                                                           
184 gamoqveynebulia saqarTvelos parlamentis uwyebani, 1997 weli - #31.   
185 aRsaniSnavia, rom evropis qveynebidan erT-erTi uaxlesi holandiis 
samoqalaqo kodeqsic cnobs  lex mercatoria-s princips, kerZod, amave kodeqsis me-
3 wignis (sanivTo samarTlis zogadi nawili) me-12 muxlSi pirdapiraa 
miTiTebuli, rom ,,sayovelTaod aRiarebuli samarTlis principebis~  
meSveobiT ganisazRvreba iseTi cnebebi, rogorebicaa: ,,gonivru-loba~ da 
,,samarTlianoba~. 
186 ix. Mann, “Lex Facit arbitrum”, in International Arbitration//Liber Amicorum for Martin Domke, 
1967, p. 157. 

 
 

70



 

aRiniSnos, rom sul ufro meti qveynis Tanamedrove 
kanonmdebloba aRiarebs misi gamoyenebis SesaZleblobas, es 
exeba ara marto zemoT ganxilul msoflios mowinave qveynebis 
saarbitraJo kanonmdeblobas, aramed, aseve, sxva saxis norma-
tiul aqtebsac (magaliTad, holandiis da saqarTvelos samoqa-
laqo kodeqsebi). aRsaniSnavia aseve saerTaSoriso konvenciebi, 
romlebic bolo dros sul ufro metad aRiareben 
,,aranacionaluri samarTlis~ gamoyenebis SesaZleblobas. mxedve-
lobaSi unda iqnes miRebuli agreTve is garemoebac, rom 
Tanamedrove msoflioSi saerTaSoriso saxelSekrulebo davaTa 
umravlesobas wyveten ara erovnuli sasamarTloebi, aramed 
saerTaSoriso arbitraJebi, romlebic araTu cnoben mxareTa mier 
arCeul lex mercatoria-s, aramed zogierT SemTxvevaSi, TavianTi 
iniciativiTac iyeneben mas.  

lex mercatoria-sTan dakavSirebiT ar SeiZleba ar daibados 
erTi kiTxva: _ gana nebis avtonomiis principi, Tavidan, Tundac 
am saukunis dasawyisSi, warmoadgenda sayovelTaod aRiarebul 
instituts? mas Semdeg, rac igi cno msoflios umetesma qveyanam 
da aRiarebul iqna saerTaSoriso konvenciebiT, ukve aRaravin 
aprotestebs im mosazrebas, rom igi msoflios samarTlebrivi 
sistemebisaTvis saerTo princips warmoadgens. zedmetad katego-
riuli ar iqneba imis gancxadeba, rom lex mercatoria-s momavalSi 
didi perspeqtiva aqvs. samarTlis ganviTarebis amJamindeli 
mdgomareoba ki saSualebas iZleva mocemul sakiTxTan 
dakavSirebiT gamotanil iqnes Semdegi daskvna:  

lex mercatoria ar aris zeerovnuli samarTali. igi, ukeTes 
SemTxvevaSi, SeiZleba ganxilul iqnes rogorc samarTlebriv 
normaTa erToblioba, romelsac aranairi primati erovnul 
samarTalTan mimarTebaSi ar gaaCnia; lex mercatoria SesaZloa 
gamoyenebul iqnes saerTaSoriso arbitraJebis (gamonaklis 
SemTxvevaSi erovnuli sasamarTloebis) mier mxolod maSin, 
rodesac mxareebma amis Sesaxeb aSkarad gamoxates TavianTi neba, 
an am sakiTxis gadawyvetis uflebamosileba gadaeca saerTaSo-
riso arbitraJebs Sesabamisi erovnuli kanonmdeblobiT an 
saerTaSoriso konvenciebiT.  

 
 
 

 
          $4. kanonis gverdis avla  
           da TvalTmaqcuri garigeba 

 
rogorc wina paragrafSi iqna aRniSnuli, mowinave qveynebis 

kanonmdebloba, sasamarTlo praqtika da doqtrina, aseve saerTa-
Soriso konvenciebi  cnoben mxareTa uflebas airCion nebismieri 
qveynis samarTali, romelic maT moesurvebaT. araa aucilebeli 
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xelSekruleba dakavSirebuli iyos mxareTa mier arCeul 
samarTlebriv sistemasTan.  

zogierTi adrindeli kanoniT da doqtriniT,  miuReblad 
iyo miCneuli mxareTa nebis avtonomiis aseTi didi xarisxiT 
cnoba. maTi ZiriTadi argumenti mdgomareobda imaSi, rom 
mxareebs SeuZliaT borotad isargeblon TavianTi uflebiT da, 
Sesabamisad, gverdi auaron im samarTlebrivi sistemis 
imperatiul normebs, romlebic dakavSirebulia xelSekrule-
basTan da romlebic uTuod iqneboda gamoyenebuli, Tuki adgili 
ar eqneboda mxareTa mier sxva samarTlis arCevas. miuxedavad 
imisa, rom aRniSnuli sakiTxi nawilobriv iqna ganxiluli wina 
paragrafSi, saWiroa am sakiTxs aq ufro meti yuradReba daeTmos.  

lordma raiTma Vita Food saqmeSi ganacxada, rom mxareTa 
arCevani unda iyos keTilsindisieri (bona fide) da kanonieri (legal), 
xolo  xelSekrulebis kavSiri arCeul samarTalTan aucilebe-
li ar aris.187 sxva sityvebiT, mxareTa mier samarTlis arCeva 
uaryofil iqneba Tuki misi mizania kanonis gverdi avla.  

mimdinareobda diskusia imis Sesaxeb, uWers Tu ara mxars 
romis konvencia mxareTa mier sxva samarTalebrivi sistemis 
arCevas, romlis meSveobiTac gverdi eqneba avlili im 
samarTals, romelic sxva SemTxvevaSi unda yofiliyo gamoyene-
buli. konvencia da oficialuri komentari (Official Report)188 
gverds uvlis am sakiTxs.  

                                                          

romanuli samarTlis sistemis qveynebSi aris samarTlis 
zogadi principi  ,,TvalTmaqcoba (tyuili) gamoricxavs yvela 
normas~ (fraud makes an exception to all rules). frangi da belgieli 
avtorebi aRniSnaven, rom es principi aseve gaTvaliswinebulia 
romis 1980 wlis konvenciaSi. amave dros, zemoaRniSnulma 
avtorebma frTxilad, magram mainc aRniSnes, rom konvencia 
aZlevs mxareebs Tavisuflebas airCion im qveynis samarTlebrivi 
sistema, romelsac kavSiri ar aqvs xelSekrulebasTan.189 

arsebobs  sawinaaRmdego mosazreba, rom proeqtis avtorebs 
surdaT frause legis principi asaxuliyo konvenciaSi, magram 
sabolood es ase ar moxda. rogorc konvenciis teqsti, aseve 
oficialuri komentarebi  gamoricxavs ,,sajaro wesrigis~ (Order 
Public) normebis gamoyenebas frause legis saqmeebSi. is ramdenime 
norma, romlebic baTilad cnobs mxareTa mier samarTlis 
,,TvalTmaqcurad~ arCevas, xasiaTdeba obieqturi kriteriumiT: 

1) konvenciis me-3 III muxli faqtiurad uaryofs mxareTa 
arCevans SinaxelSekrulebebSi, roca maT surT gverdi auaron 

 
187 Vita Food Products v. Unus Shipping Co. Ltd, 1939. 
188 Giuliano/Lagarde, Report on the Convention on the Law Applicable to Contractual Obligations,  ix. 
Semdegi vebgverdi: www.rome-convention.org/instruments/i_rep-lagarde-en.htm (05.01.2006). 
189 Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours VI, 
Dordrecht/Boston/London, 1988,  p. 292.  
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xelSekrulebasTan obieqturad dakavSirebuli qveynebis 
samarTlis  imperatiul normebs;190  

2) konvenciis me-5 da me-6 muxlebi, romlebic samomxmareblo 
da Sromis xelSekrulebebs Seexeba _ preventul RonisZiebas 
mimarTavs, raTa kontrahentebma  gverdi ar auaron Sesabamisi 
qveynis imperatiul normebs sxva samarTlebrivi sistemis arCevis 
gziT;191  

3) me-7 muxlis pirveli nawiliT gaTvaliswinebulia mesame 
qveynis samarTlis imperatiuli normebis gamoyenebis 
SesaZlebloba, Tu igi mWidrodaa dakavSirebuli xelSekrule-
basTan.192  

rogorc Cans, romis 1980 wlis konvencia yuradRebas 
amaxvilebs ara subieqtur faqtorze _ marTlac hqondaT Tu ara 
mxareebs subieqturi ganzraxva TvalTmaqcuri garigebiT, anu 
samarTlis arCevis meTodis gamoyenebiT, gverdi aevloT 
xelSekrulebasTan yvelaze obieqturad dakavSirebuli 
samarTlisTvis, aramed, obieqturi kriteriumidan, romelic 
emyareba konkretuli saxis xelSekrulebis bunebas. rogorc 
adre aRiniSna: Sromis, samomxmareblo da SinaxelSekrulebebSi, 
sxva, ,,arasaTanado samarTlis~ arCeva, prezumfciiT swored 
rogorc frause legis unda iqnes aRqmuli. mniSvneloba ara aqvs 
sinamdvileSi mxareebs ra motivi amoZravebdaT, roca maT 
,,arasaTanado samarTlebrivi sistema~ airCies. aq saerTod meore 
planzea gadasuli sakiTxi _ marTla hqonda Tu ara adgili 
TvalTmaqcur garigebas. sinamdvileSi mTavari yuradReba 
gamaxvilebulia Sesabamisi qveynis fundamenturi saxis 
socialuri  politikis dacvaze, rac mis imperatiul normebSi 
vlindeba. faqtiurad saerTaSoriso komerciuli anu, e.w. 
Tavisufali xelSekrulebebis mimarT, frause legis principi ar 
vrceldeba, winaaRmdeg SemTxvevaSi, mxareTa mier mesame _ 
neitraluri qveynis _ samarTlis arCevis yoveli faqti, SesaZloa 
sasamarTlos mxridan aRqmuliyo, rogorc TvalTmaqcuri 
garigeba. mxolod mxareTa ganzraxva, gverdi auaron Sesabamisi 
qveynis imperatiul normebs, araa sakmarisi piroba, raTa 
baTilad iqnes cnobili maT mier gakeTebuli arCevani.193  

SemdgomSi frangma avtorebma daikaves ufro elastiuri 
pozicia. maT mier miRebuli Sedegebi faqtiurad arafriT 
gansxvavdeba im Teoriebis Sedegebisgan, romlebic aRiareben 

                                                           
190 ix. nawili I, Tavi VII $1. 
191 susti mxaris interesebis dacva da mxareTa nebis avtonomiis sakiTxi 
ganxilulia naSromis pirveli nawilis VIII TavSi. 
192 mesame qveynis imperatiuli normebis gamoyenebis sakiTxi ganxilulia 
naSromis VII Tavis me-6 paragrafSi. 
193 iuridiul literaturaSi gamoTqmulia mosazreba imis Taobaze, rom romis 
1980 wlis konvencia, gverds ar unda uvlides aRniSnul sakiTxebs, radgan 
mxolod konvenciiT gaTvaliswinebuli imperatiuli normebiT da sajaro 
wesrigis daTqmiT aRniSnuli sakiTxebi ver mowesrigdeba. ix. Ebrahimi, Mandatory 
Rules and other Party Autonomy Limitations (Athena Press), London,  2005, p. 244-245. 
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mxareTa uflebas _ pirdapir airCion nebismieri qveynis 
samarTlebrivi sistema. zogadad, frangi avtorebis argumentacia 
Seicavs mtkicebas, rom kavSiri xelSekrulebasa da 
samarTlebriv sistemas Soris aucilebeli ar aris iyos mxolod 
,,sivrciTi~, aramed SesaZloa arsebobdes aseve sxvagvari 
kavSiric. ase, magaliTad, sakmarisad iTvleba kavSiri 
xelSekrulebasa da samarTlebriv sistemas Soris, Tuki es 
ukanaskneli Seicavs gansakuTrebulad damuSavebul normatiul 
bazas (magaliTad inglisis samarTlis arCeva sazRvao 
gadazidvis xelSekrulebis mosawesrigeblad). aseve, franguli 
doqtriniT, sakmaris ,,kavSirad~ miiCneva, Tuki kontrahentTa mier 
arCeuli samarTlebrivi sistema ,,neitraluria~ orTave 
mxareTaTvis, marTalia im pirobiT, Tu isini imave qveynis 
sasamarTlo iurisdiqcias eqvemdebarebian.194 rogorc etyoba, 
aseT midgomas iziarebs safrangeTis sasamarTlo praqtikac. 
jerjerobiT, frangi mosamarTleebi ar wawydomian iseT saqmeebs, 
sadac mxareTa mier arCeul samarTals ar hqonoda kavSiri 
xelSekrulebasTan. ufro metic, safrangeTis mosamarTleTa 
bevri principuli gadawyvetileba adasturebs mxareTa uflebas - 
airCion nebismieri qveynis samarTlebrivi sistema yovelgvari 
SezRudvis gareSe.195 

 

  

 

      $5. Lex fori-s imperatiuli normebi 
                 da mxareTa nebis avtonomia  
   
zemoT aRiniSna, rom kontrahentebi irCeven ra ucxo qveynis 

samarTals, amiT isini TavianT xelSekrulebas uqvemdebareben 
Sesabamisi qveynis imperatiul da dispoziciur normebs. 
SesaZlebelia mxareTa mier arCeuli samarTali ar emTxveodes lex 
fori-s. amasTan dakavSirebiT ismeba kiTxva dasaSvebia Tu ara 
iseTi mdgomareoba, roca garigebis ucxo samarTalze 
daqvemdebareba aTavisuflebs mxareebs sasamarTlo qveynis  
imperatiuli normebis dacvisgan? 

evropis kontinentze gavrcelebuli tradiciuli doqtriniT  
samarTlebrivi sistema Seicavs rogorc dispoziciur (jus  
dispositivum), aseve  imperatiul normebs (jus cogens). es ukanasknelni 
warmoadgenen samarTlebriv normebs, romelTa ignorireba 
mxareebs ar SeuZliaT SinaxelSekrulebebSi, vinaidan misi 
mizania daicvas garkveuli sazogadoebis fundamenturi 
interesebi.  

sul sxvagvarad aris saqme, roca samarTalurTierTobaSi 
monawileobs ucxouri elementi. msoflios civilizebuli 

                                                           
194 Jacquet, Principe d'autonomie et contrats internationaux, Paris, 1983,  No. 227, citirebulia: 
Мосс,  Автономия воли в практике международного арбитража (Норск гидро)  М., 1996, c. 43. 
195 Jacquet, gv. 232, Мосс-is wignis mixedviT gv. 43-44. 
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qveynebis sakolizio kanonmdeblobebi uflebas aZlevs mxareebs 
gverdi auaron imperatiul normebs, roca isini irCeven 
kompetentur samarTals. lex fori-s imperatiuli normebi aseve ar 
miiReba mxedvelobaSi, roca sasamarTlo qveynis sakolizio 
samarTali miuTiTebs, rom mocemuli xelSekruleba unda 
mowesrigdes ucxo qveynis samarTliT. es aris saerTaSoriso 
kerZo samarTalSi damkvidrebuli principi. SeiZleba Tamamad 
iTqvas, rom mxareTa mier ucxo qveynis kompetenturi samarTlis 
arCeva, an TviT sakolizio samarTlis mier ucxo qveynis 
samarTalze miTiTeba196  niSnavs, rom amiT gamoiricxeba 
sasamarTlo qveynis ara mxolod  dispoziciuri, aramed 
Sinaimperatiuli normebis gamoyenebac. amis sapirispirod, ucxo 
qveynis samarTlis arCevaSi igulisxmeba rogorc dispoziciuri, 
aseve imperatiuli  normebis gamoyeneba.  

Tu miCneul iqneba, rom imperatiuli normebi gansazRvravs 
mxareTa nebis avtonomiis farglebs da es ukanaskneli dasaSvebia 
mxolod dispoziciuri normebis mimarT, maSin aRniSnuli sxva 
arafers niSnavs Tu ara, miTiTebas sasamarTlosadmi, raTa man 
saerTaSoriso xasiaTis xelSekrulebebis mimarT, yovelTvis 
mxolod Tavisi samamulo samarTali gamoiyenos.197 aseTi 
miTiTebis Sesruleba, rogorc samarTlianad aRniSnavs lunci, 
gamoiwvevda imas, rom saerTaSoriso saxelSekrulebo urTierTo-
bebSi warmoiSoboda iseTi SezRudvebi ucxo samarTlis 
gamoyenebis kuTxiT, romlebsac ar aqvs adgili sxva saxis 
kerZosamarTlebrivi urTierTobebis mimarT. ase, magaliTad, 
sasamarTlo qveynis kanoni, romelic adgens kanoniT da anderZiT 
memkvidreTa wres, cxadia imperatiuli xasiaTisaa. miuxedavad 
amisa isini gaTvaliswinebuli ar iqneba, roca lex fori 
memkvidreobis sakiTxs (magaliTad, samkvidros sakiTxs ucxoeli 
mamkvidreblis gardacvalebis Semdeg) uqvemdebarebs ucxo qveynis 
samarTals (am SemTxvevaSi memkvidreTa wre dadgenil iqneba am 
ukanasknelis mixedviT).198 miT ufro, aseTive midgoma unda iyos 
gavrcelebuli saxelSekrulebo urTierTobebis mimarT. 

globalizaciis xanaSi, rodesac msoflio ekonomika didad 
aris integrirebuli, rodesac arsebobs mravali transnaci-
onaluri korporacia da  adgili aqvs sxvadasxva qveynis 
kompaniebis mier sxvadasxva qveyanaSi ganxorcielebul 
uzarmazar kapitaldabandebebs, ararealuria saubari imaze, rom 
mxolod erovnuli samarTliT (misi dispoziciuri da 
imperatiuli normebiT) unda mowesrigdes saerTaSoriso xasiaTis 
saxelSekrulebo urTierTobebi.   

                                                           
196 magaliTad, aseTi sakolizio norma gaTvaliswinebulia saqarTvelos sksk 
36-e I muxliT: ,,Tu mxareebs ar aurCeviaT romelime qveynis samarTali, 
xelSekruleba daeqvemdebareba masTan yvelaze mWidrod dakavSirebuli qveynis 
samarTals~.  
197  Лунц, Международное частное право, ocoбeнная часть, 1975,  М., с. 200.  
198 iqve, gv. 200. 
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sayuradReboa am mxriv msoflioSi yvelaze Zlevamosili 
qveynis _ aSS-s umaRlesi sasamarTlos gancxadeba _ 1974 wlis 17 
ianvris  Scherc v. Alberto Culver saqmesTan dakavSirebiT: ,,Cven ar 
SegviZlia vawarmooT savaWro da komerciuli operaciebi 
msoflios bazarze, xmeleTze da zRvaze, eqskluziurad mxolod 
Cveni pirobebiT, Cveni samarTlis gamoyenebiT da Cveni 
sasamarTlo iurisdiqciiT~.199 

Tu lex fori-T  nebadarTulia mxareTa mier xelSekrulebis 
momwesrigebeli samarTlis arCeva, maSin kontrahentebi 
Tavisufldebian valdebulebisgan gaiTvaliswinon ara marto lex 
fori-s dispoziciuri normebi, aramed aseve imperatiuli normebic.  

aRniSnuli naTlad Cans iseTi sakolizio sakiTxis 
gadawyvetisas, romelic sasarCelo xandazmulobas Seexeba. am 
normebs, sabWoTa (da ara mxolod sabWoTa) samarTlis mixedviT,  
imperatiuli xasiaTi hqonda. isini ar SeiZleba Secvliliyo 
ramenairi saxelSekrulebo pirobebiT. Tumca, Tu mxareebs aqvT 
ufleba dauqvemdebaron nasyidobis xelSekruleba ucxo qveynis 
samarTals, amiT maT SeuZliaT Seqmnan mdgomareoba, roca maTi 
xelSekrulebis mimarT gamoyenebul iqneba ara sasamarTlo 
qveynis (sabWoTa kavSiris an Sesabamisi mokavSire respublikis) 
sasarCelo xandazmulobis normebi, aramed im qveynis, romelsac 
mxareebma dauqvemdebares TavianTi garigeba. am mosazrebis 
dasturia sabWoTa saarbitraJo praqtika: sabWoTa sagareo-
ekonomikurma arbitraJma mosarCele _ Turquli kompania 
,,Микрооптик Муессесиси~ mopasuxe sabWoTa sawarmo ,,Машприбор-
инторг~ mimarT saqmeSi (#96/1968), gamoiyena TurqeTis samoqalaqo 
kodeqsis 566-e muxli, romlis mixedviTac sasarCelo xandazmu-
lobis vada 10 wels Seadgenda, vinaidan xelSekruleba dadebuli 
iyo TurqeTSi da sabWoTa sakolizio kanonmdeblobis mixedviT 
Turquli samarTali warmoadgenda xelSekrulebis momwesri-
gebel samarTals.200 

roca saqme Seexeba saerTaSoriso xelSekrulebebs, iq 
mxareebs ufleba aqvT gverdi auaron ,,adgilobrivi mniSvne-
lobis~ imperatiul normebs, risi uflebac maT ar aqvT Sina 
xelSekrulebebSi. amis dasturad ganxilul unda iqnes cnobili 
saqme germaniis sasamarTlo praqtikidan. 

saqme exeboda holandiuri SezRuduli pasuxismgeblobis 
sazogadoebis germanel da holandiel partniorebs Soris davas. 
mosarCeles warmoadgenda germaneli partniori, romelmac mas 
Semdeg rac uSedegod moiTxova valis dabruneba, zemoT 
aRniSnuli Sps-gan (es ukanaskneli gakotrebulad iqna gamocxade-
buli), valis gadaxdis moTxovna wauyena holandiel partniors, 
romelsac mis mimarT gacemuli hqonda sagarantio werili. es 
ukanaskneli Seicavda pirobas imis Sesaxeb, rom sadavo sakiTxi 
diuseldorfis (gfr) sasamarTloSi ganxiluliyo da sagarantio 

                                                           
199 Лунц/Марышева, Курс международново частного права, Т., 3, 1973, М., c. 223-224. 
200 Рамзайцев, Внешнеторговый арбитраж СССР, 1957, M., с. 64-65. 
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werilTan dakavSirebuli sakiTxebi aseve germanuli samarTliT 
mowesrigebuliyo. problema mdgomareobda imaSi, rom holandiis 
samarTliT gacemuli garantia baTili iyo, vinaidan ar 
arsebobda mopasuxis colis Tanxmoba. erTis mxriv cxadia, rom 
gasaTvaliswinebeli iyo holandiis saojaxo samarTlis impera-
tiuli normebi, meores mxriv isic faqtia, rom saqme ara 
Sinaholandiur, aramed saerTaSoriso xelSekrulebas Seexeboda. 
aqedan gamomdinare, mopasuxis Tavdapirveli survili _ garigeba 
germanul samarTals daqvemdebareboda _ sruliad normaluri 
iyo, Tundac sinamdvileSi misi mizani holandiis imperatiuli 
normebis gverdis avla yofiliyo. es ukanaskneli mosazreba 
gaiziara germaniis sasamarTlom da sadavo saqmis mimarT 
germaniis materialuri samarTali gamoiyena. Sesabamisad 
holandiis samarTlis imperatiuli normebi mxedvelobaSi ar iqna 
miRebuli.201 

zemoT aRiniSna, rom Sina xelSekrulebebSi mxareebs ar 
SeuZliaT gverdi auaron Sesabamisi qveynis samarTlis impera-
tiul normebs, gansxvavebiT saerTaSoriso xasiaTis xelSekrule-
bebisgan. ismeba kiTxva: rogor SeiZleba norma imperatiulad 
iwodebodes Tuki igi savaldebulo sulac araa Sesasruleblad 
mxareTaTvis?  

pasuxi mdgomareobs SemdegSi: radgan zemoaRniSnuli normebi 
mxolod SinasaxelSekrulebo urTierTobebSi vlindeba rogorc 
imperatiuli bunebis mqoned, Sesabamisad maT Sinaimperatiuli 
normebi ewodebaT. aqamde swored am Sinaimperatiul normebze 
iyo msjeloba.  

cxadia, Tuki arsebobs Sinaimperatiuli normebi, unda 
arsebobdes aseve saerTaSoriso imperatiuli normebic, 
romlebic gamoyenebul unda iqnen nebismier SemTxvevaSi, 
miuxedavad imisa, Tu ra saxis xelSekrulebas (Sina Tu 
saerTaSorisos) aqvs adgili.  

saerTaSoriso kerZo samarTalSi zemoaRniSnuli 
imperatiuli normebis Sesaxeb Teoria, ramdenime aTeuli wlis 
win, konceptualurad franCeskakisma Camoayaliba.202  

jer kidev savini, rodesac igi saubrobda sxvadasxva qveynis 
sakolizio samarTlis unficirebaze, raTa erTgvarovani saxis 
davebi erTnairad gadawyvetiliyo, miuxedavad imisa, Tu romel 
qveyanaSi iqneboda isini ganxiluli  _ uTiTebda, rom zogierT 
SemTxvevaSi, roca saqme sasamarTlo qveynis samarTlis funda-
mentalur politikas Seexeboda, gamonaklisis saxiT, gamoyenebul 

                                                           
201 BGH, me-8 samoqalaqo senati, 1976 w. 15 noemberi. 
202 Francescakis, Quelques precisions sur les ''lois d'application immediate" et leurs rapports avec les 
regles de conflits de lois', 55 RCDIP 1966, No. 1. citirebulia: Zhislov, Mandatory and public 
policy rules in international commercial arbitration, Netherlands International Law Review, 1995, 
XLII, p. 88. 
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unda yofiliyo adgilobrivi _ imperatiuli bunebis mqone  
normebi.203  

1876 wels frangma iuristma Carl broCerma (Charles Brocher) 
ganaviTara savinis idea da aRniSna, rom erTmaneTisagan 
gamijnul unda iqnes  sajaro wesrigis Sina normebi  (lois d'orde 
public interne) _ sajaro wesrigis saerTaSoriso normebisgan (lois 
d'orde public international).204 mogvianebiT, aseve frangma iuristebma 
pailetma (Pillet) da valerim (Valery) imperatiuli normebis 
klasifikacia moaxdines maTi teritorialuri (sivrciTi) da 
personaluri normebis mixedviT.205  

cnobili italieli iuristi manCini mxars uWerda iseTi 
normebis arsebobas, romlebic gamoxatavda lex fori-s fundamentur 
principebs da romelic unda gamoyenebuliyo miuxedavad imisa, 
monawileobda Tu ara samarTalurTierTobaSi ucxo elementi. 
SemdgomSi, frangul iuridiul literaturaSi manCinis mier 
nagulisxmev normebs _ pirdapiri moqmedebis normebi uwodes (lois 
d'application immediate). mas sxvagvarad aseve sajaro wesrigis 
pozitiuri funqciis matarebel normebsac (lois d’orde public) 
uwodeben.206 
 am normebis Semdgomi ganviTareba, pirvel rigSi, frangul-
italiuri skolis da sasamarTlo praqtikis damsaxurebaa. 
saWiroa ufro dawvrilebiT iqnes ganxiluli zemoaRniSnuli 
normebi da garkveul iqnes Tu ra gavlenis moxdena SeuZlia maT 
saxelSekrulebo urTierTobebze:  

a) pirdapiri moqmedebis normebi (lois d'application immèdiate)  _ 
aris sasamarTlo qveynis materialuri samarTlis normebi, 
romlebic gamoyenebul unda iqnes  samarTalurTierTobis 
mimarT,  miuxedavad imisa, Tu romeli samarTlebrivi sistemiT 
unda mowesrigdes xelSekruleba imave qveynis sakolizio 
samarTlis normebis mixedviT.207 

magaliTi pirveli:  
pirdapiri moqmedebis normas  warmoadgenda yofili  ssrk 

1961 wlis samoqalaqo samarTlis safuZvlebis 125-e II muxli.208 
igi savaldebulod Tvlida werilobiTi formis dacvas sagareo-
ekonomikuri garigebebis dadebisas, Tuki erT-erT kontrahents 
sabWoTa sawarmo warmoadgenda. am sabWour normas savaldebulo 
moqmedebis Zala hqonda miuxedavad im faqtisa Tu romel 
qveyanaSi daido xelSekruleba da Sesabamisad romeli 
samarTliT unda mowesrigebuliyo igi. mocemul normaSi  

                                                           
203 Juenger, American and European Conflicts Law, 30 American  Journal of Comparative Law  1982,  
p. 123. 
204 ix. Zhislov, dasax. naSromi, gv. 88. 
205 Parra-Aranguren, General Course on Private International Law, 210 Hague Recueil, 1988-III, pp. 
124-125. 
206 ix. Zhislov, dasax. naSromi, gv. 100. 
207 ix. Zhislov, dasax. naSromi, gv. 89. 
208 ix. agreTve saqarTvelos ssr 1964 wlis samoqalaqo kodeqsis 574-e II muxli.  
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vlindeboda  sabWoTa kavSiris erT-erTi fundamenturi principi 
_ sagareo vaWrobis monopolia. es ukanaskneli ki, sabWoTa 
kavSiris sajaro wesrigis Semadgeneli nawili iyo.  

magaliTi meore:  
qarTvelma da avstrielma komersantebma dades xelSekru-

leba venaSi, romlis mixedviTac gaTvaliswinebuli iyo 
avstriuli warmoebis saqonlis importi saqarTveloSi. 
saxelSekrulebo daTqmiT mxareebma avstriis samarTali  airCies. 
saqarTvelos sksk-is 35-e I muxlis mixedviT xelSekrulebis 
momwesrigebel samarTals avstriis samarTali warmoadgens da 
Sesabamisad misi dispoziciuri da imperatiuli normebi unda 
iqnes gamoyenebuli. miuxedavad am faqtisa, saqarTvelos 
sasamarTlom zemoaRniSnuli qveynis samarTalTan erTad, 
gamoiyena qarTuli samarTlis savaluto wesebi anu pirdapiri 
moqmedebis normebi, vinaidan mxareTa Soris angariSsworeba 
qarTul fulad erTeulSi _ larebSi unda ganxorcielebuliyo.     

b) pirdapiri moqmedebis normebi  TviTonve gansazRvravs 
Tavisi gamoyenebis sferos. Tu normaSi pirdapir ar aris 
gamoxatuli misi samoqmedo sivrce, maSin amis dadgena evaleba 
sasamarTlos, romelmac unda mimarTos normis axsna-ganmartebis 
meTods.209 

magaliTi pirveli:  
saqarTvelos samoqalaqo kodeqsis 669-e III muxliT 

gaTvaliswinebulia Semdegi: ,,gadamzidvelis pasuxismgebloba ar 
SeiZleba gamoiricxos an SeizRudos xelSekrulebiT~.  

zemoaRniSnul normaSi pirdapir ar aris miTiTebuli, rom 
igi gavrcelebul unda iqnes aseve saerTaSoriso xasiaTis 
xelSekrulebazec, magram normis axsna-ganmartebis meTodis gamo-
yenebis Sedegad swored aseTi daskvna gamomdinareobs. 
sasamarTlom mxedvelobaSi unda miiRos agreTve saqarTvelos 
samoqalaqo kodeqsis 54-e muxli, romlis Sesabamisadac `baTilia 
garigeba, romelic arRvevs kanoniT dadgenil wess da 
akrZalvebs, ewinaaRmdegeba sajaro wesrigs da zneobis normebs~.  

aRsaniSnavia, rom saqarTvelom 1997 wlis 1 ivliss miiRo 
kanoni ,,sazRvao kodeqsis Sesaxeb~, romlis mixedviTac igi 
SeuerTda haaga-vizbis (Hague-Visby)210 wesebs (114-e III muxli). am 
ukanasknelis me-4 VIII muxlis mixedviT ki gadamzidvelis 
pasuxismgebloba tvirTis dakargvis an dazianebis gamo ar 
SeiZleba Secvlil an gamoricxul iqnes.  

amrigad, miuxedavad imisa Tu romeli qveynis materialuri 
samarTals gamoiyenebs saqarTvelos sasamarTlo sksk-is 
mixedviT, igi valdebulia agreTve gamoiyenos samoqalaqo 

                                                           
209 ix. Zhislov, dasax. naSromi, gv. 89. 
210 The Hague-Visby Rules, The Hague Rules as Amended by the Brussels Protocol 1968,                 
ix. Semdeg vebgverdze: http://www.jus.uio.no/lm/ sea.carriage.hague.visby.rules.1968/doc.html 
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kodeqsis 669-e III muxli, radgan is saerTaSoriso xasiaTis 
imperatiul normas warmoadgens.  

 magaliTi meore:  
 frangul da qarTul kompaniebs Soris daido xelSekruleba, 
romelic am ukanasknelis mier iqna darRveuli. sadavo saqme 
ganixila londonis arbitraJma, romelmac  ZiriTadi Tanxis 
garda, qarTul mxares rTuli procentis211 gadaxdac daakisra.  

saqarTvelos samoqalaqo kodeqsis 403-e II muxliT ki (Zveli 
redaqcia) ,,dauSvebelia procentis procentis gadaxda~. naTelia, 
rom es norma warmoadgens qarTuli samarTlis fundamentur 
princips. igi qarTuli samarTlis sajaro wesrigis Semadgeneli 
nawilia. es ukanaskneli xom qarTuli sazogadoebis moralur 
Rirebulebebs unda eyrdnobodes. mevaxSeobas ki qarTuli 
sazogadoeba mkveTrad uaryofiTad afasebs.212  

zemoaRniSnul normaSi pirdapir araa miTiTebuli, rom igi 
saerTaSoriso xasiaTis urTierTobebis mimarTac unda iqnes 
gamoyenebuli, magram normis axsna-ganmartebis meTodis gamoye-
nebis Sedegad sasamarTlo swored aseT daskvnamde unda mivides.    

yovelive zemoTqmulis Semdeg saqarTvelos samoqalaqo 
kodeqsis 403-e II muxliT gaTvaliswinebuli norma qarTuli 
pozitiuri sajaro wesrigis normad anu pirdapiri moqmedebis 
normad unda iqnes miCneuli da igi gamoyenebul unda iqnes 
nebismier SemTxvevaSi, maT Soris saerTaSoriso xasiaTis 
xelSekrulebebis mimarTac.213   

g) pirdapiri moqmedebis normebi gamoxatavs im 
umniSvnelovanes Rirebulebebs, romlebic Sesabamisi qveynis 

                                                           
211 `rTuli procenti~ niSnavs procentis-procentis gamoTvlas, ix.  
Уотшем/Парратоу, Количественные методы в финансах, Перевод  с английского, 1992,  М., с. 
12-17.  
212 aq SeiZleba daibados kiTxva, sazogadoeba mravalferovania. misi nawili 
TviTonaa dakavebuli mevaxSeobiT da Sesabamisad, ramdenad marTebulia 
mTlianad qarTul sazogadoebaze apelireba? pasuxi mdgomareobs SemdegSi: 
qarTul sazogadoebaSi pirvel rigSi igulisxmeba eris gamoCenil SvilTa 
zneobrivi Sexedulebani (ix. Покровский, Основные проблемы гражданского права, 
Серия “Класcика Российской Цивилистики”, М., 1998, с. 89-105), mevaxSeobis sakiTxTan 
dakavSirebiT cnobilia ilia WavWavaZis da sxva gamoCenil qarTvel sazogado 
moRvaweTa mkveTrad uaryofiTi damokidebuleba.     
213 samwuxarod, saqarTvelos 2007 wlis 29 ivnisis kanoniT _ `saqarTvelos 
sakanonmdeblo macne~ I, 2007, #27, muxli 260, cvlileba ganicada xsenebulma 
normam da saqarTvelos samoqalaqo kodeqsis 403-e II muxli Camoyalibda 
Semdegi saxiT:  `fuladi Tanxis gadaxdis vadis gadacilebisas procentidan 
procentis gadaxdevineba dasaSvebia mxolod xelSekrulebiT pirdapir 
gaTvaliswinebul SemTxvevaSi~.  araa gamoricxuli, rom xsenebuli cvlileba 
winaaRmdegobaSi modiodes saqarTvelos konstituciasTan, romlis preambulis 
mixedviTac saqarTvelo warmodgens socialuri sabazro ekonomikis mqone 
samarTlebriv saxelmwifos. am SemTxvevaSi aSkaradaa darRveuli movalesa da 
kredirtors Soris arsebul interesTa balansi am ukanaknelis sasargeblod. 
aRsaniSnavia, rom germaniis samoqalaqo kodeqsis 289-e paragrafs cvlilebebi 
ar ganucdia da amJamadac xsenebuli normis mixedviT akrZalulia 
procentidan procentis moTxovna.  
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samarTlis politikis ukan dgas. aRniSnuls ki ufro meti wona 
gaaCnia, vidre im zogad politikas, romlis mizanicaa qveyanaTa 
Soris harmoniuli urTierTobis miRweva da saerTaSoriso 
TanamSromlobis gaRrmaveba sakolizio samarTlis unificire-
uli normebis gamoyenebis Sedegad.214  

d) pirdapiri moqmedebis normebi SeiZleba iyos, rogorc 
kerZosamarTlebrivi, aseve sajarosamarTlebrivi bunebis.215 am 
ukanasknels warmoadgens magaliTad saqarTvelos kanonmdeblo-
bis savaluto wesebi, xolo kerZosamarTlebriv normebs ki 
magaliTad saqarTvelos samoqalaqo kodeqsis 669-e III muxli. 

e) pirdapiri moqmedebis normebi mTlianobaSi arasodes ar 
awesrigeben samarTalurTierTobas, aramed mxolod mis garkveul 
nawils. amitom, sruliad naTelia, rom zemoaRniSnuli normebis 
gamoyeneba gamoiwvevs xelSekrulebis ,,gaxleCas~ da misi sxva-
dasxva samarTlebrivi sistemiT mowesrigebas.  

magaliTi:  
qarTulma da frangulma sawarmoebma dades xelSekruleba. 

garigebis Seusruleblobis gamo sarCeli aRiZra saqarTvelos 
sasamarTloSi. mosamarTlem daadgina, rom saqarTvelos sksk-is 
mixedviT xelSekruleba unda mowesrigdes franguli samarTliT. 
miuxedavad aRniSnulisa, sasamarTlom xelSekrulebis mimarT 
qarTuli samarTlis pirdapiri moqmedebis normebic gamoiyena. 
amis Sedegad xelSekrulebis garkveuli nawili qarTuli 
samarTlis normebiT mowesrigdeba, xolo danarCeni   nawili ki 
_ franguli samarTliT.  

miuxedavad zemoT aRniSnulisa, mainc ar arsebobs mkafio 
kriteriumebi, romlis mixedviTac SesaZlebeli iqneba gamijnul 
iqnes pirdapiri moqmedebis normebi Cveulebrivi imperatiuli 
saxis normebisagan. es amocana yovel konkretul SemTxvevaSi 
sasamarTlom unda gadawyvitos.  

zemoT ganxilul normebs xan pirdapiri moqmedebis normebi 
(lois d'application immèdiate), xan ki saerTaSoriso xasiaTis impera-
tiuli normebi ewodeba. swored sakiTxis sirTulis gamo 
sxvadasxva qveynis iuridiul literaturaSi es normebi gansxvave-
bulad moixsenieba: lois de police;216  regles d'application immèdiate217 
(pirdapiri moqmedebis normebi); les regles d'application nècessare218 
(aucileblad gamosayenebeli normebi); directly applicable rules219 

                                                           
214 ix. Zhislov, dasax. naSromi, gv. 89. 
215 iqve. gv. 89.  
216 safrangeTis samoqalaqo kodeqsis me-3 I muxli; romis 1980 wlis konvenciis 
frangulenovani teqstis me-7 muxli. 
217 Derains, Public Policy and the Law Applicable to the Dispute in International Arbitration, in          
P. Sanders, ed., Comparative Arbitration Practice and Public Policy in Arbitration, ICCA Congress 
series, n.3, 1987, pp. 29-46. 
218 Mayer, Mandatory Rules of Law in International Arbitration, 2 Arb. Int. 1986, no. 4 pp. 274-293. 
219 Lando, The ECC Convention on the Law Applicable to Contractual Obligations, 24 CMLR, 1987, 
pp. 174, 180. 
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(pirdapiri moqmedebis normebi); self-applicating rules220 (TavisTavad 
moqmedi normebi); absolute rules221 (absoluturi normebi); priority 
rules222 (prioritetuli normebi); peremptory norms22 (imperatiuli, 
absoluturi normebi); mandatory rules

3 

                                                          

224 (savaldebulo, imperatiuli 
normebi. es ukanaskneli termini yvelaze metad gavrcelebulia 
inglisurenovan iuridiul literaturaSi); lois d'orde public (sajaro 
wesrigis pozitiuri funqciis mqone normebi);225 imperative norms226 
(imperatiuli normebi); overriding statutes227 (upiratesi  iuridiuli 
Zalis mqone normebi).  

sxvadasxva qveynis avtorTa mier gansxvavebuli terminebis 
gamoyeneba kidev erTxel xazs usvams problemuri sakiTxis 
sirTules. ase, magaliTad, terminebs: ,,lois d'application immèdiate" da 
,,lois de police" erTnairi mniSvneloba aqvs, magram pirveli 
gamoxatavs im meqanizms Tu rogor unda iyos igi gamoyenebuli, 
xolo meore ki yuradRebas amaxvilebs mis funqciaze.228 

gamoTqma ,,règles d'application nècessaire~ yuradRebas amaxvilebs im 
faqtze, rom mocemuli normebi aucileblad saWiroebs 
xelSekrulebis mimarT gamoyenebas. termini: ,,lois d'application 
immèdiate~ - yuradRebas amaxvilebs im sakiTxze, rom igi pirdapir 
unda iqnes gamoyenebuli, garkveuli saxis samarTalurTierTobis 
mimarT, sadac ucxouri elementi monawileobs, sakolizio 
samarTlis normebis Sinaarsis miuxedavad. gamoTqma ,,self-applicating 
rules~ (TavisTavad moqmedi normebi)  _ xazs usvams im faqts, rom 
TviT mocemuli materialuri normebi uTiTebs TavianTi 
gamoyenebis sferos. 

rac Seexeba cnebas: ,,mandatory rules~ (imperatiuli normebi), igi 
saerTaSoriso konvenciebSi da iuridiul  literaturaSi ori 
gansxvavebuli mniSvnelobiT gamoiyeneba, ramac SeiZleba 
garkveuli gaugebroba gamoiwvios.  

romis 1980 wlis konvenciis me-3 III muxlSi, sadac saubaria 
mandatory rules - igulisxmeba Sina imperatiuli normebi. es advilad 
dgindeba zemoaRniSnuli normis Sinaarsidan, romlis mixedviTac, 
erTi qveynis warmomadgenelTa mier ucxo qveynis samarTlis 

 
220 Grigera Naon, International Contract Law, "Lois de Police" and Self-applicating Rules: An 
Argentinian  Outlook, 19 Vortage, Reden und Berichte aus dem Europa-Institut, 1983, pp. 7, 16-17. 
221 Eek, The Swedish Conflict of Laws, 1965, p. 224. 
222 De Boer, The ECC Contracts Convention and the Dutch Courts. A Methodological Perspective,    
54 RabelsZ, 1990, p. 59. 
223 Mosconi, Exceptions to the Operation of Choice of Law Rules, 217 Hague Recueil, 1989-V,  p. 140. 
224 Schultsz, Dutch Antecedents and Paralles to Article 7 of EEC Contracts Convention of 1980,         
47 RabelsZ, 1983, p. 265. 
225 Kokkini-Iatridou, Contracts for the Transfer of Technology, 6 Hague-Zagreb Essays on Law of 
International Trade, 1987, p. 288. 
226 Heke, International Contracts and Domestic Legislative Policies, in Festschrift fur F.A. Mann, 1977, 
p. 188. 
227 North, Reform, but not Revolution, General Course on Private International Law, 220 Hague 
Recueil, 1990-I, p. 164.  
228 Philip, Resent Provisions on Mandatory Laws in Private International Law, in Festschrift               
K. Lipstein, 1980, p. 242. 
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arCeva, ar gaaTavisuflebs maT TavianTi qveynis imperatiuli 
normebis dacvisgan. cxadia, rodesac saqme Seexeba 
SinaxelSekrulebas, iq mxareebs ar aqvT ufleba gverdi auaron 
TavianTi qveynis Sinaimperatiul normebs. 

meores mxriv,  romis 1980 wlis konvenciis me-7 I muxli, 
romelic mesame qveynis imperatiul normebs Seexeba _ aSkarad 
pirdapiri moqmedebis normebs anu saerTaSoris xasiaTis 
imperatiul normebs gulisxmobs.229  

cnebaTa Soris aRreva, rom ar momxdariyo, romi I 
reglamentis avtorebma gaiTvaliswines aRniSnuli da Sina 
imperatiuli normebi da saerTaSoriso xasiaTis imperatiuli 
normebi sxvadasxva terminebiT aRniSnes.  

romi I reglamentis me-3 III muxlis mixedviT provisions of the law 
. . . which cannot be derogated from by agreement (samarTlis normebi, 
romlebic mxareTa SeTanxmebiT ar SeiZleba gamoricxul iqnen), 
aq Sina imperatiuli normebi igulisxmeba, radgan saubaria iseT 
SemTxvevaze, rodesac yvela mniSvnelovani faqtobrivi garemoeba 
dakavSirebulia erT qveyanasTan, xolo mxareTa mier 
xelSekrulebis mosawesrigeblad arCeul iqna sxva qveynis 
samarTali. aseT SemTxvevaSi kontrahentebs ar SeuZliaT 
SeTanxmebiT ignorireba moaxdinon im qveynis samarTlis normebis 
gamoyenebis, romelTanac xelSekruleba yovelmxriv aris 
dakavSirebuli.  

romi I reglamentis me-9 muxlis mixedviT saerTaSoriso 
xasiaTis imperatiuli normebis gamosaxatavad gamoyenebulia 
termini Overriding mandatory provisions (upiratesi Zalis mqone 
imperatiuli normebi). aRniSnuli muxlis Sinaarsidan aSkarad 
gamomdinareobs, rom aq pirdapiri moqmedebis normebi anu 
saerTaSoriso xasiaTis imperatiul normebi igulisxmeba. 

yovelive zemoTqmulidan gamomdinare, daskvnis saxiT 
SeiZleba iTqvas Semdegi: roca sasamarTlo ixilavs 
saxelSekrulebo urTierTobebidan warmoSobil davas, romelSic 
ucxouri elementi monawileobs da igi ,,waawydeba~ Tavisi qveynis 
pirdapiri moqmedebis normebs, maSin man isini dauyovnebliv unda 
gamoiyenos, miuxedavad imisa, Tu misive qveynis sakolizio 
samarTliT, romeli marTlwesrigia kompetenturi.  

yovelive ganxilulis Semdeg naTelia Tu ra saxis 
imperatiuli normebi igulisxmeba saqarTvelos saerTaSoriso 
kerZo samarTlis kanonis me-6 muxlSi: 

,,am kanonis debulebebi ar vrceldeba saqarTvelos 
imperatiuli normebis moqmedebaze, miuxedavad imisa, Tu romeli 
qveynis samarTali gamoiyeneba urTierTobaTa mowesrigebisas~. 

                                                           
229 aRniSnuli sakiTxi ufro dawvrilebiT momdevno paragrafSi iqneba 
ganxiluli.  
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cxadia aq saubaria saqarTvelos kanonmdeblobis pirdapiri 
moqmedebis normebze anu saerTaSoriso xasiaTis imperatiul 
normebze.230  
 

 
       $6. mesame qveynis samarTlis imperatiuli normebi  

                da mxareTa nebis avtonomia 
 
aqamde iyo msjeloba lex fori-s da xelSekrulebis 

momwesrigebeli samarTlis (kontrahentTa mier arCeuli 
samarTlis) imperatiuli normebis bunebaze da maTi gamoyenebis 
wesze.  

saqme gacilebiT ufro rTuladaa, rodesac saubaria mesame 
qveynis pirdapiri moqmedebis normebis lois d'application immèdiate 
gamoyenebaze. TviTon gamoTqma ,,mesame qveynis samarTlis 
imperatiuli normebi~  miuTiTebs, rom saubaria ara lex fori-s an 
mxareTa mier arCeuli xelSekrulebis momwesrigebeli samarTlis 
imperatiuli normebze, aramed xelSekrulebasTan dakavSirebuli 
sxva qveynis pirdapiri moqmedebis normebis (anu saerTaSoriso 
xasiaTis imperatiuli normebis) gamoyenebaze. 

rodesac saqme Seexeba lex fori-s da xelSekrulebis 
momwesrigebeli samarTlis pirdapiri moqmedebis normebis 
gamoyenebis sakiTxs _ iq yvelaferi naTelia, isini aucileblad 
unda iqnen gamoyenebulni. gacilebiT rTulia pasuxis gacema 
kiTxvaze: gamoyenebul unda iqnes Tu ara xelSekrulebasTan 
dakavSirebuli mesame qveynis  imperatiuli normebi. am sakiTxze 
azrTa sxvadasxvaobaa rogorc doqtrinaSi aseve sxvadasxva 
qveynis sasamarTlo praqtikaSi da kanonmdeblobaSi. 

romis 1980 wlis konvenciis me-7 I muxlis mixedviT: 
SesaZlebelia gamoyenebul iqnes mesame qveynis imperatiuli 
normebi, Tuki isini mWidrod aris dakavSirebuli xelSekrule-
basTan. mocemuli normebis gamoyenebis sakiTxi damokidebulia 
mesame qveynis pirdapiri moqmedebis normebis ,,bunebaze~ da 
,,miznebze~, agreTve im Sedegze, rac maT gamoyeneba _ 
argamoyenebas mohyveba.231 

                                                           
230 germaniis sksk-is 34-e muxli Seicavs analogiuri Sinaarsis normas: 
,,mocemuli qveTavi ar exeba germanuli samarTlis im normebs, romlebic 
imperatiulad awesrigeben samarTalurTierTobas im samarTlis mxedvelobaSi 
miuReblad, romelic gamoiyeneba xelSekrulebis mimarT~.  
231 analogiuri norma gaTvaliswinebul iqna sxva konvenciebSic: haagis 1971 
wlis konvencia: ,,sagzao SemTxvevebis mimarT gamosayenebadi samarTlis 
Sesaxeb~ (me-7 muxli); haagis 1973 wlis konvencia: ,,uxarisxo saqonlis 
damzadebis mimarT gamosayenebeli samarTlis Sesaxeb~ (me-9 muxli); haagis 1978 
wlis konvencia: ,,warmomadgenlobis (agentis) xelSekrulebis mimarT 
gamosayenebadi samarTlis Sesaxeb~ (me-16 muxli);  beniluqsis  qveynebis 1969 
wlis erTgvarovani kanoni ,,saerTaSoriso kerZo samarTlis Sesaxeb~ (me-13 II 
muxli).  
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romis konvenciis mixedviT, mesame qveynis imperatiuli 
normebis gamoyenebis sakiTxi bevrwilad sasamarTlos Sexedule-
bazea damokidebuli. ar aris sakmarisi is garemoeba, rom 
xelSekruleba mWidrod iyos dakavSirebuli sxva qveyanasTan 
raTa am ukanasknelis pirdapiri moqmedebis normebi iqnes 
gamoyenebuli. saWiroa aseve im  Sedegis gansazRvra da Sefaseba, 
rac aseTi normebis gamoyenebas moyveba. amrigad, 
sasamarTlosTvis sakmaod didi moqmedebis asparezi rCeba.  

rodesac xelSekruleba erT qveyanasTanaa dakavSirebuli, 
magram mxareebma sxva qveynis samarTali airCies, maSin 
kontinenturi evropis qveynebSi gavrcelebuli tendenciis 
mixedviT, sasamarTloebi cnoben aseT arCevans da ar iyeneben 
pirveli qveynis imperatiul normebs, Tu maT kerZosamarTlebrivi 
buneba gaaCniaT.232 meores mxriv, Tu imperatiul normebs 
sajarosamarTlebrivi buneba gaaCniaT, rogoricaa, magaliTad, 
konkretuli qveynis savaluto wesebi, maSin mxareTa survilis 
miuxedavad, sasamarTloebi gamoiyeneben maT nebismier 
SemTxvevaSi. rogorc etyoba romis konvenciis avtorebs swored 
zemoaRniSnuli sasamarTlo praqtika hqondaT mxedvelobaSi, 
rodesac maT gansazRvres, rom mesame qveynis imperatiuli 
normebis gamoyeneba _ argamoyenebis erT-erT pirobas, swored  
maTi samarTlebrivi buneba warmoadgens.    

cnobilia, rom pirdapiri moqmedebis normebi umeteswilad 
sajarosamarTlebrivi an naxevrad sajarosamarTlebrivi 
bunebisaa, romelTa gamoyeneba emyareba teritoriulobis 
princips da gamoxatavs mocemuli qveynis interesebs.233 aqedan 
gamomdinare, is mosamarTleebi  (igive SeiZleba iTqvas 
saerTaSoriso arbitrebze), romlebic ewinaaRmdegebian mesame 
qveynis imperatiuli normebis gamoyenebas _ mxars uWeren 
tradiciul midgomas, romlis mixedviTac sasurveli araa 
saxelmwifos (miT ufro ucxo saxelmwifos) Carevis tendenciis 
zrda kerZosamarTlebriv urTierTobebSi, rac bunebrivad 
gamoiwvevs mxareTa nebis avtonomiis principis SezRudvas.234  

garda zemoaRniSnulisa, mesame qveynis imperatiuli normebis 
gamoyenebis SemTxvevaSi mcirdeba mxareTa winaswari molodini 
Tu ra kanonmdeblobas gamoiyenebs sasamarTlo gadawyvetilebis 
miRebisas, rac sakmaod uaryofiT movlenadaa miCneuli 
dasavleTis qveynebis iuridiul literaturaSi, vinaidan saqme 
Sexeba saerTaSoriso komerciul garigebebs. saerTaSoriso 
savaWro brunvis ganviTarebis erT-erT umniSvnelovanes moments 
warmoadgens mxareTa stabilurobis gancdis uzrunvelyofa 
SesaZlo sasamarTlo gadawyvetilebis mimarT. es ukanaskneli ki 

                                                           
232 Kalensky, Jus Cogens and the Law of International Trade, in Essays on the Law of International 
Trade, Hague-Zagreb Colloquium, 1976, p. 62. 
233 Kegel, The Role of Public Law in Private International Law: German Report, ed. Klein Frederic-
Edouard. Basle Symposium on the Role of Public Law in Private International Law, 1991, pp. 29-63.    
234 Hochstrasser, Choice of Law and “Foreign” Mandatory Rules in International Arbitration, 11 Jo. 
Int. Arb., 1994, no. 3, p. 58.   
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mxareTaTvis ucnobi iqneba, radgan mosamarTlis survilzea 
damokidebuli gamoyenebul iqneba Tu ara mesame qveynis 
samarTlis imperatiuli normebi. swored am mosazrebis gamo 
germaniis sksk-Si, romis konvenciisagan gansxvavebiT, ar iqna 
gaTvaliswinebuli zemoaRniSnuli norma, Tumca am gadawyveti-
lebas, germaniaSi win uswrebda didi debatebi.  

romis konvenciis me-7 I muxlis msgavsi norma warmodgenili 
iyo germaniis sksk-is axal kanonproeqtSi, magram igi uaryofil 
iqna gfr bundestagis mier. iq gamoiTqva mosazreba, rom 
miuRebeli iyo sasamarTloebisTvis amgvari didi uflebebiT 
aRWurva. garda amisa, Zalian Zneli iqneboda sakolizio 
samarTlis winaSe mdgari problemebis gadawyveta, rodesac 
sasamarTlos ufleba eqneboda gamoekvlia nebismieri ucxo 
qveynis samarTlis normebi, romelTa gamoyenebac maT moesurve-
boda.235  

1983 wels germaniis cnobilma kolizionistebma236 maqs-
plankis sazRvargareTis da saerTaSoriso kerZo samarTlis 
institutis saxeliT moamzades dokumenti, romlis mixedviTac 
germaniis sasamarTloebs ufleba unda hqonodaT gamoeyenebinaT 
mesame qveynis imperatiuli normebi, Tuki igi mWidrod iqneboda 
dakavSirebuli xelSekrulebasTan da Tuki zemoaRniSnuli 
qveynis sasamarTloebi analogiur situaciaSi aseve gamoiye-
nebdnen germaniis samarTlis imperatiul normebs.237 

miuxedavad imisa, rom zemoaRniSnuli norma asaxul ar iqna 
germaniis kanonmdeblobaSi, igi zogierT SemTxvevaSi, mainc 
gamoiyeneboda germaniis sasamarTlo praqtikaSi: 

erT-erTi saqmis arsi mdgomareobda SemdegSi: xelSekru-
lebiT gaTvaliswinebuli iyo nigeriidan germaniaSi xelovnebis 
eqsponatebis importi. miuxedavad imisa, rom garigeba germanuli 
samarTliT unda mowesrigebuliyo, germaniis sasamarTlom aseve 
gamoiyena nigeriis imperatiuli normebi, romlebic krZalavda 
ferweruli tiloebis sazRvargareT eqsports. amasTan dakavSi-
rebiT, sasamarTlom miuTiTa germaniis samoqalaqo kodeqsis 138-e 
muxlze, romlis mixedviTac garigeba baTilia, Tu igi 
ewinaaRmdegeba keTil znes (gute Sitten). germaniis sasamarTlom 
mxari dauWira nigeriis imperatiul normebis gamoyenebas, 
romelTa mixedviTac saeqsporto kontrolis wesebis darRveva 
xelSekrulebis baTilobas iwvevda. sasamarTlom miiCnia, rom  
138-e muxliT gaTvaliswnebuli norma Seesabameba moralis 
saerTaSoriso standartebs, romlis mixedviTac sasamarTlos 
mxedvelobaSi unda mieRo nigeriis imperatiuli normebi, 

                                                           
235 Parra-Aranguren, General Course of Private International Law: Selected Problems, Recueil des 
Cours, n.3. 1989, p.  138.    
236 Urlich Drobnig, Jürgen Basadow, Peter Dopffel, Christa Jessel-Holst, Dieter Martiny, Jürgen 
Samtleben, Kurt Siehr.  
237 ix. Parra-Aranguren, gv. 138-139. 
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romlebic mowodebuli iyo daecva erovnuli kulturuli 
memkvidreoba.238   

amave dros, germaniis sasamarTlo praqtikaSi xSiria 
SemTxvevebi, rodesac gaTvaliswinebuli ar iqna mesame qveynis 
imperatiuli normebi, miuxedavad imisa, rom isini dakavSire-
bulni iyvnen xelSekrulebasTan. 

wamyvan sasamarTlo saqmes am mxriv warmoadgens ,,rublis~ 
saqme:239 fizikurma pirebma, romlebic apirebdnen sabWoTa 
ruseTidan emigrirebas, 1920 wels dades sesxis xelSekruleba, 
romlis mixedviTac valis gadaxda niu-iorkis bankSi unda 
momxdariyo aSS-s dolarebSi. mxareebma daTqves, rom 
momwesrigebeli samarTali iqneboda im qveynis samarTali, sadac 
movale dasaxldeboda. sabWoTa samarTliT aseTi garigeba 
baTilad CaiTvleboda, vinaidan igi arRvevda mis savaluto 
wesebs. isic faqtia, rom mxareebis mizani iyo sabWoTa savaluto 
wesebis (imperatiuli normebis) gverdis avla. mas Semdeg rac 
movale germaniaSi dasaxlda, 1923 wels kreditoris mier amave 
qveynis sasamarTloSi Setanil iqna sarCeli  valis gadaxdis 
moTxovniT.  

am saqmeSi mxedvelobaSia misaRebi Semdegi garemoebani:      
1) mxareebma konkretulad ar miuTiTes, Tu romeli qveynis 
samarTlis gamoyeneba surdaT, magram miuTiTes Tu rogor unda 
dadgeniliyo igi; 2) xelSekrulebis dadebis dros, mxareebs ar 
hqoniaT aranairi kavSiri saxelmwifosTan, romlis samarTalic 
iqneboda gamoyenebuli; 3) mxareebma Segnebulad gverdi auares 
sabWoTa ruseTSi moqmed imperatiul savaluto wesebs, 
miuxedavad imisa, rom isini swored am qveynis moqalaqeebi iyvnen, 
anu yvelanairad xelSekruleba dakavSirebuli iyo sabWoTa 
ruseTTan (Tu mxedvelobaSi ar miviRebT mxareTa mier valis 
gadaxdis saSualebad aSS-s valutis arCevas da Tanxis niu-
iorkis bankSi Setanas).  

aq ismeba kiTxva: imis gamo, rom mxareebma Segnebulad gverdi 
auares sabWoTa ruseTis kanons, amiT maT borotad xom ar 
isargebles  nebis avtonomiis principis ganxorcielebisas? da 
Tu es asea, germaniis sasamarTlom xom ar unda gamoiyenos 
sabWoTa ruseTis imperatiuli normebi?  

germaniis saimperio sasamarTlom ar gamoiyena ruseTis 
savaluto wesebi, piriqiT, mxari dauWira mxareTa saerTo 
ganzraxvas germaniis samarTlis gamoyenebis Sesaxeb Semdeg 
mosazrebaTa gamo:  

mxareTa mier gverdavlili ucxo qveynis imperatiuli 
normebi mxolod im SemTxvevaSi iqneboda miRebuli 
mxedvelobaSi, Tuki isini gamoxatavda yvela civilizebuli 
qveynisaTvis saerTo samarTlebriv da moralur principebs da 

                                                           
238 BGH 1972 wlis 22 ivnisi, BGHZ 59, S. 82. pp. 46-47, citirebulia: Ehrenzweig/Jayme, 
Private International law, Vol. III, Leiden 1977, p. 26.  
239 RG, me-5 samoq. senati. 1923 wlis 3 oqtomberi. 108 ERGZ 241. 
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ara mxolod konkretuli socialisturi qveynis socialur-
politikur miznebs, romlebic mniSvnelovnad gansxvavdeboda 
germaniis samarTlis principebisgan.240 
 mesame qveynebis imperatiuli normebis gamoyenebis sakiTxSi 
ara mxolod germaniis sasamarTlo praqtikaa araerTgvarovani, 
aramed holandiis sasamarTlo praqtikac. 

Altanti saqmeSi,241 holandiuri gemiT kartofili gadazidul 
iqna antverpenis portidan (belgia) riodeJaneiros portSi 
(brazilia). tvirTma  dazianebuli saxiT CaaRwia daniSnulebis 
adgilas. konosamentSi aRniSnuli iyo, rom gadazidvis 
xelSekruleba unda mowesrigebuliyo holandiis samarTlis 
mixedviT. belgiis samarTlis mixedviT, yoveli konosamentis 
mimarT, romelic gacemuli an miRebuli iyo belgiis portSi, 
unda gamoyenebuliyo belgiis samarTali. problema  
mdgomareobda SemdegSi, gadamzidvelis pasuxismgeblobis 
sakiTxi, romeli samarTliT _ belgiis ,,haagis wesebiT~ (Hague 
Rules) Tu gadamzidvelisaTvis ufro liberaluri, holandiuri 
normebiT unda mowesrigebuliyo. im droisaTvis belgiam ukve 
moaxdina 1924 wlis haaga-vezbis wesebis inkorporireba Tavis 
kanonmdeblobaSi, romelic konosamentis xelSekrulebebis 
saerTaSoriso unificirebas Seexeboda, xolo holandia ki im 
droisaTvis  ar iyo SeerTebuli am konvencias. ,,haagis wesebis~  
mixedviT, gadamzidvels ar SeeZlo saxelSekrulebo daTqmiT, 
tvirTis dazianebis SemTxvevaSi, Tavi aeridebina zianis 
anazRaurebis pasuxismgeblobisgan. holandiis saapelacio 
sasamarTlom gamoiyena belgiis samarTali. sasamarTlos 
gadawyvetileba emyareboda im mosazrebas, rom miuxedavad 
mxareTa mier holandiis samarTlis arCevisa, xelSekruleba 
agreTve eqvemdebareboda im qveynis samarTlis imperatiul 
normebs, romelic mxareTa mier ar iyo gaTvaliswinebuli.242  

holandiis umaRlesma sasamarTlom (Hoge Raad) gaauqma 
aRniSnuli gadawyvetileba. misi azriT, zemoT aRniSnuli  
koncefcia ar Seesatyviseboda holandiis saerTaSoriso kerZo 
samarTlis principebs: ,,Tu gaviTvaliswinebT im faqts, rom 
xelSekrulebas saerTaSoriso xasiaTi hqonda, sruliad 
dasaSvebi iyo mxareebs aerCiaT sxva samarTlebrivi sistema da 
ara is, romelic gamoyenebul unda yofiliyo sakolizio 
sabmelebis Sesabamisad, Tuki adgili ar eqneboda samarTlis 
arCevis faqts. amrigad, samarTlis arCeva niSnavs imas, rom 
mxolod arCeuli samarTali awesrigebs mTlianad xelSekru-
lebas. gamonaklisi ar daiSveba ara mxolod dispoziciur, 
aramed aseve imperatiuli normebisTvisac _ romeli qveynis 
                                                           
240 Blom, Choice of Law Methods in the Private International Law of Contract, The Canadian 
Yearbook of International Law 1978 Vol. XVI, p. 258. 
241 Hoge Raad, 1966 wlis 13 maisis gadawyvetileba. N.J. 1967, No. 3. citirebulia: 
Schultsz, Dutch Antecedents and Parallels to Article 7 of the EEC Contracts Convention of 1980, 1983 
Vol. 47 RabelsZ, p. 273. 
242 iqve, gv. 273.  
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samarTalsac ar unda ganekuTvnebodnen isini, Tundac im 
samarTlebriv sistemas, romliTac unda mowesrigebuliyo 
xelSekruleba _ mxareebs sxva samarTali rom ar aerCiaT. aqedan 
gamomdinare, zemoxsenebuli gadazidvis xelSekruleba 
bunebrivad dakavSirebuli iyo belgiis samarTalTan da igi 
iqneboda gamoyenebuli Tuki mxareebi ar airCevdnen 
xelSekrulebis  momwesrigebel samarTals. axla ki, roca 
mxareebma airCies holandiis samarTali, swored igi unda iyos 
gamoyenebuli xelSekrulebis mimarT . . . holandiis sasamarTlom 
mxolod im SemTxvevaSi unda miiRos mxedvelobaSi ucxo qveynis 
imperatiuli normebi da mxolod im SemTxvevaSi unda daayenos 
isini mxareTa mier arCeul holandiis samarTalze ufro win, 
Tuki mocemul (ucxo) qveyanas konkretuli xelSekrulebis 
mimarT gaaCnia umniSvnelovanesi interesebi~.243 mocemul 
konkretul SemTxvevaSi ki holandiis umaRlesma sasamarTlom 
ver pova, rom belgiis saxelmwifos interesebi imdenad 
mniSvnelovnad iyo Sexebuli, rom misi samarTlis imperatiuli 
normebi unda yofiliyo gamoyenebuli.  

is rac iTqva erovnul sasamarTloebze _ vrceldeba 
agreTve saerTaSoriso arbitraJebzec. aseTi valdebuleba 
asaxulia mraval saerTaSoriso konvenciaSi.244 

bolo dros, zogierTi qveynis sasamarTlo praqtika ufro 
met yuradRebas uTmobs mesame qveynis imperatiuli normebis 
gamoyenebas. ZiriTadad es gamowveulia praqtikuli mosazrebiT. 
Tu saqme Seexeba im qveynis imperatiuli normebis gamoyenebas, 
sadac sasamarTlo gadawyvetileba unda aRsruldes, maSin 
mosamarTles faqtiurad ar gaaCnia arCevani. igi iZulebulia 
gamoiyenos zemoaRniSnuli qveynis imperatiuli normebi.     

praqtikuli mosazrebidan gamomdinare sasamarTlom mxari 
unda dauWiros im qveynis pirdapiri moqmedebis normebis 
gamoyenebas, romelic de facto akontrolebs xelSekrulebis 
Sesrulebas. ara mxolod moraluri, aramed  praqtikuli 
TvalsazrisiTac miuRebelia mxardaWeril iqnes kontrahentTa 
iseTi ganzraxva, romelic im qveynis imperatiuli normebis 
ignorirebas axdens, sadac xelSekruleba unda Sesruldes. 

amis Taobaze pirdapiraa miTiTebuli romi I reglamentiT, 
romlis me-9 III muxlis mixedviTac SesaZloa gamoyenebul iqnes 
im qveynis imperatiuli normebi (overriding mandatory provisions), sadac 
xelSekruleba unda Sesruldes an ukve Sesrulda, imdenad 
ramdenadac es imperatiuli normebi uTiTeben xelSekrulebis 
ukanonobaze. gamoyenebul unda iqnes Tu ara xsenebuli 

                                                           
243 iqve, gv. 273-274. 
244 Jenevis 1927 wlis konvencia: ,,ucxo arbitraJis gadawyvetilebebis 
aRsrulebis Sesaxeb~ (pirveli muxli); niu-iorkis 1958 wlis konvencia: ,,ucxo 
saarbitraJo gadawyvetilebaTa cnobis da aRsrulebis Sesaxeb~ (me-5 V muxli); 
UNCITRAL-is modeluri kanoni ,,saerTaSoriso arbitraJebis Sesaxeb~ (36-e I 
muxli).  
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imperatiuli normebi, damokidebulia maT bunebaze, mizanze da 
maTi gamoyeneba-argamoyenebis Sedegze.245 

miuxedavad zemoT moyvanili argumentebisa, romlebic mxars 
uWers praqtikul midgomas da, Sesabamisad, sasamarTlos aqtiur 
rols  mesame qveynis pirdapiri moqmedebis normebis dadgenis da 
gamoyenebis sakiTxSi, mxedvelobaSi unda iqnes miRebuli agreTve 
mxareTa kanonieri molodini, romelic SesaZloa sulac ar 
iTvaliswinebs mesame qveynis imperatiuli normebis gamoyenebas. 
cnobili germaneli kolizionisti kegeli, akritikebda ra romis 
konvenciis me-7 I muxls, ambobda: es norma ar akmayofilebs im 
moTxovnebs, rac samarTlebriv normas moeTxoveba. am normis 
gamo iuristebs ar SeuZliaT rCeva miscen TavianT klientebs.246 

argentinelma iuristma grigera naonma247 marTebulad 
ganacxada, rom rodesac saubaria mxareTa kanonier molodinze, 
igulisxmeba obieqturi kriteriumi, anu romeli qveynis 
imperatiuli normebis gamoyeneba unda yofiliyo mxareTaTvis 
winaswar mosalodneli da ara is _ Tu sinamdvileSi romeli 
qveynis imperatiuli normebis gamoyenebas elodnen mxareebi 
(subieqturi kriteriumi). faqtia, rom mxareTaTvis obieqturad 
moulodneli ar unda iyos saerTaSoriso arbitraJis (igive 
erovnuli sasamarTlos) mier xelSekrulebis Sesrulebis 
adgilis imperatiuli normebis gamoyeneba, Tumca sinamdvileSi 
(subieqturi kriteriumiT) es SesaZloa ase sulac ar iyos. asea 
Tu ise, faqtia rom sasurveli araa im qveynis imperatiuli 
normebis gamoyeneba, romelsac mxareebi winaswar ar elodnen, 
Tumca es ukanaskneli problema gacilebiT mcirdeba, rodesac 
saubaria im qveynis imperatiuli normebis gamoyenebaze, romelic 
mniSvnelovnadaa dakavSirebuli xelSekrulebasTan.248  

amave dros unda aRiniSnos, rom praqtikaSi yvelaferi ise 
martivad ar aris, rogorc erTi SexedviT SeiZleba Candes. jer 
erTi _ sasamarTlom, saqmis ganxilvis dros, SeiZleba sulac ar 
icodes, Tu romel qveyanaSi iqneba aRsasrulebeli mis mier 
SemdgomSi gamotanili gadawyvetileba. amisTvis saWiroa 
sasamarTlom winaswar icodes, Tu romeli mxare gaimarjvebs, 
xolo es ki xSir SemTxvevaSi damokidebulia ama Tu im qveynis 
imperatiuli normebis gamoyeneba _ argamoyenebis sakiTxze.  

zemoT iTqva, rom sasamarTlom unda gamoiyenos im qveynis 
imperatiuli normebi, sadac mis mier gamotanili gadawyvetileba 
unda iqnes aRsrulebuli. SesaZloa adgili hqondes Sekrul 
wres. warmoudgenelia ra unda moimoqmedos mosamarTlem 
(arbitrma), rodesac mis mier miRebuli gadawyvetileba 

                                                           
245 Bonomi, Overriding Mandatory Provisions in the Rome I Regulation on the Law Applicable to 
Contracts, Yearbook of Private International Law, Vol. X 2008, p. 286. 
246 Kegel, The Role of Public Law in Private International Law: German Report, ed. Klein Frederic-
Edouard. Basle Symposium on the Role of Public Law in Private International Law, 1991, p. 60.  
247 Grigera Naon, International Contract Law, "Lois de Police" and Self-appicating Rules: An 
Argentine Outlook, 19 Vortrage, Reden und Berichte aus dem Europa-Institut, 1983, pp. 5-19. 
248 iqve. gv. 18. 

 
 

90



 

erTdroulad ramdenime qveyanaSi unda aRsruldes? romeli 
qveynis imperatiul normebs unda dauWiros man mxari, rodesac 
isini gansxvavebulad awesrigeben samarTalurTierTobas? 

aseve unda aRiniSnos imis Sesaxebac, rom mesame qveynis 
imperatiuli normebis gamoyenebas SeiZleba moyves gansaxilveli 
saqmis ufro garTuleba (procesis gaZvirebac) da garkveuli 
saxis gaurkvevlobis elementebis Setanac.  

Znelia panacea iqnes napovni zemoT ganxiluli problemebis 
gadasawyvetad: arc mesame qveynebis imperatiuli normebis sruli 
ignorirebaa SesaZlebeli (Tundac praqtikuli TvalsazrisiT) da 
arc misi gamoyenebaa upriani _ stabilurobis da mxareTa 
kanonieri molodinis gancdis SesaZlo xelyofis gamo.  

upriani iqneba Tu saqarTvelos sasamarTloebi am sakiTxTan 
dakavSirebiT germaniis sasamarTloebis msgavs pozicias 
daikaveben. Tu isini saWirod CaTvlian mesame qveynis 
imperatiuli normebis gamoyenebas, maSin maT unda imoqmedon, anu 
gaiTvaliswinon ucxo qveynis normis samarTlebrivi buneba (igi 
sajaro-samarTlebrivia Tu kerZosamarTlebrivi); daadginon 
mesame qveynis imperatiuli normebis mizani (magaliTad, 
mowodebulia igi Tu ara daicvas Sesabamisi qveynis kulturuli 
memkvidreoba); maTi gamoyeneba _ argamoyenebis Sedegi (magaliTad, 
saqarTvelos sasamarTlos gadawyvetileba unda aRsruldes Tu 
ara im qveyanaSi, romlis imperatiul normebis gamoyenebazecaa 
msjeloba da sxva), anu rogorc es gaTvaliswinebulia romi I 
reglamentis me-9 III muxliT.249 

 
 
     $ 7. mesame qveynis samarTlis imperatiuli normebi  
     da mxareTa nebis avtonomiis principi saqarTvelos 
       saerTaSoriso kerZo samarTlis Sesaxeb kanoniT 
 
ismeba kiTxva, saqarTvelos sksk 35-e III muxliT 

gaTvaliswinebul normaSi mesame qveynis samarTlis imperatiuli 
normebi xom ar igulisxmeba? SesaZlebelia kanonis avtorebs 
swored es hqondaT mxedvelobaSi, magram faqtia, rom teqnikuri 
Tu sxva, ucnobi mizezis gamo, es maT ar gamouvidaT. aRniSnuli 
normiT gaTvaliswinebulia Semdegi: 

,,samarTlis arCeva CaiTvleba baTilad, Tu igi 
ugulvebelyofs xelSekrulebasTan yvelaze mWidrod dakavSire-
buli qveynis samarTlis imperatiul normebs~. 

                                                           
249 aRsaniSnavia, rom romi I reglamentis me-9 III muxli kompromisuli varianti 
iyo im qveynebis warmomadgnelebs Soris, romlebic mxars uWerdnen romis 1980 
wlis konvenciis me-7 I muxlis analogiuri normis arsebobasa da 
gaerTianebuli samefos (britaneTis) warmomadgenlebs Soris, romlebic 
samarTalurTierTobaSi ufro meti sicxadis Setanis momxreebi iyvnen, raTa 
ar SezRuduliyo mxareTa nebis avtonomiis principi. ix. Harris, Jonathan, 
Mandatory Rules and Public Policy under the Rome I Regulation, (eds) Franco Ferrari, Stefan Leible, 
Rome I Regulation, The Law Applicable to Contractual Obligations in Europe, 2009, pp. 341. 
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Tavidanve unda iTqvas, msgavsi norma araTu germaniis    
sksk-Si, aramed arcerT sxva mowinave qveynis kanonmdeblobaSi da 
saerTaSoriso konvenciaSi ar moipoveba. mizezi martivia: is 
Sedegi, rac am normis gamoyenebas SeiZleba mohyves, sxva 
araferia Tu ara mxareTa nebis avtonomiis principis sruli 
uaryofa. 

magaliTi:  
qarTulma da frangulma sawarmom dades xelSekruleba 

parizSi, romlis mosawesrigebladac airCies avstriis 
,,neitraluri~ samarTali. amrigad, garigebas aranairi kavSiri 
avstriasTan ar aqvs (Tumca romc hqonoda, esec sakmarisi ar 
iqneboda. zemoaRniSnuli normis mixedviT saWiro iyo ,,yvelaze 
mWidro kavSiris~ arseboba). aqedan gamomdinare, saqarTvelos 
sksk 35-e III muxlis mixedviT kontrahentTa SeTanxmeba samarTlis 
arCevis sakiTxSi baTilad unda iqnes cnobili, radgan faqtia, 
rom xelSekruleba yvelaze metad safrangeTis, an saqarTvelos 
marTlwesrigTan aris dakavSirebuli. aqedan gamomdinare, 
mxareebma uaryves ra zemoT naxsenebi samarTlebrivi sistemebis 
gamoyeneba, maT amiT ugulebelyves xelSekrulebasTan yvelaze 
mWidrod dakavSirebuli qveynis samarTlis imperatiul normebis 
gamoyenebac, riTac darRveul iqna saqarTvelos sksk 35-e III 
muxlis imperatiuli moTxovna. 
 ufro metic, mxareebs neitraluri _ avstriuli samarTali 
ki ara, aramed franguli samarTalic rom aerCiaT, saqarTvelos 
sksk 35-e III muxlis mixedviT saqarTvelos sasamarTloebs mainc 
baTilad unda ecnoT xsenebuli daTqma, radgan xelSekruleba 
ara mxolod safrangeTTan, aramed saqarTvelosTanac mWidrod 
iyo dakavSirebuli. franguli samarTlis arCeviT ki 
ugulebelyofili iqneboda qarTuli samarTlis imperatiuli 
normebis gamoyeneba. 

cxadia, problema martivad gadawydeboda, Tu ar iarsebebda 
xsenebuli norma, aseT SemTxvevaSi sasamarTlo daeyrdnoboda 
saqarTvelos sksk me-6 muxls, romlis Sesabamisadac ,,am kanonis 
debulebebi ar vrceldeba saqarTvelos imperatiuli normebis 
moqmedebaze, miuxedavad imisa, Tu romeli qveynis samarTali 
gamoiyeneba urTierTobaTa mowesrigebisas~.  

amrigad, sksk me-6 muxlze dayrdnobiT, sasamarTlo 
xelSekrulebis mosawesrigeblad gamoiyenebda im qveynis 
samarTals romelic mxareebma airCies da damatebiT saqarTvelos 
saerTaSoriso xasiaTis im imperatiul normebs (pirdapiri 
moqmedebis normebs), romlis gamoyenebac mocemuli 
samarTalurTierTobis mimarT saqarTvelos kanonmdeblobiT 
savaldebuloa.   

saukunis dasawyisSi kontinenturi evropis qveynebSi 
gavrcelebuli iyo doqtrina, romlis mixedviTac mxareebs ar 
SeeZloT xelSekrulebis mosawesrigeblad ucxo qveynis 
samarTlis arCeva da Tuki aseTs mainc eqneboda adgili, maSin  
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aseTi daTqma ki ar gauqmdeboda (saqarTvelos sksk-is 35-e III 
muxlisgan gansxvavebiT), aramed igi ganxilul iqneboda rogorc 
mxareTa survili _ xelSekrulebaSi moxdeniliyo ucxo qveynis 
samarTlis normebis inkorporacia. es mosazreba, romelic XX 
saukunis dasawyisSi iyo gamoTqmuli, iTvaliswinebda mxolod 
materialur-samarTlebrivi saxis nebis avtonomiis principis 
ganxorcielebas, rasac aseve xelSekrulebis Sinaarsis 
Tavisuflebis principi ewodeba. rogorc naSromis dasawyisSi 
aRiniSna, zemoaRniSnuli mosazrebebi, romlebic nawilobriv 
mainc zRudavda mxareTa nebis avtonomiis princips saerTaSo-
riso komerciul xelSekrulebebSi, uaryofil iqna. 

 samwuxarod, saqarTvelos sksk-is 35-e III muxliT, araTu 
mxareTa mier xelSekrulebis mosawesrigeblad romelime qveynis 
samarTlis arCevaa SezRuduli, aramed aseve kiTxvis niSnis qveS 
dgeba xelSekrulebaSi ucxo qveynis samarTlis normebis 
inkorporaciis SesaZleblobac. aseTs ki adgili arcerTi qveynis 
kanonmdeblobaSi ar hqonda (maT Soris arc sabWoTa kavSirSi).  

xsenebuli normis ,,warumatebloba~ kidev iqidan Cans, rom 
saubaria ara maincdamainc saqarTvelos imperatiuli normebis 
gaTvaliswinebaze, aramed xelSekrulebasTan yvelaze mWidrod 
dakavSirebuli qveynis samarTlis imperatiul normebze.  

 

magaliTi:  
uzbekma da azerbaijanelma komersantebma dades xelSekru-

leba baqoSi, xolo garigeba ki saqarTvelos samarTals da 
sasamarTlo iurisdiqcias dauqvemdebares. saqarTvelos 
sasamarTlom aseT SemTxvevaSi msoflioSi uprecedentod 
kuriozuli gadawyvetileba unda miiRos da imis magivrad, rom 
qarTuli samarTliT moawesrigos samarTal-urTierToba (arada 
yvela qveynis sasamarTlo midrekilia iqiTken, rom saerTaSo-
riso xelSekrulebebis mimarT, Tuki amis SesaZlebloba aqvT, 
TavianTi samarTali gamoiyenon), piriqiT unda ,,datuqsos~ 
mxareebi  qarTuli samarTlis arCevisTvis da unda gaauqmos 
aseTi daTqma, vinaidan mxareebma gverdi auares xelSekrule-
basTan yvelaze mWidrod dakavSirebuli azerbaijanis samarTlis 
imperatiul normebs.  

ismeba kiTxva, saidan gaCnda ssksk-Si aseTi, cota ar iyos 
ucnauri saxis norma, Tuki mas arcerTi mowinave (Tu aramowinave) 
qveynis Tanamedrove kanonmdebloba ar iTvaliswinebs? SesaZloa 
pasuxi unda veZioT socialisturi Cexoslovakiis 1948 wlis, 
mravali wlis win Secvlil, saerTaSoriso kerZo samarTlis 
kanonSi. kerZod, aRniSnuli kanonis me-9 muxlis mixedviT, 
mxareTa SeTanxmeba samarTlis arCevis sakiTxSi iqneboda 
namdvili Tu amiT ar xdeboda im qveynis samarTlis imperatiuli 
normebis ignorireba, romelzec iqneboda daqvemdebarebuli 
mocemuli xelSekruleba Tu mxareebi kompetenturi samarTlis 
arCevisgan Seikavebdnen Tavs. es iyo im doqtrinis gamoZaxili, 
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romelic mxareTa mier samarTlis arCevas ganixilavda rogorc 
materialursamarTlebrivi xasiaTis mqone movlenas. am 
doqtrinis Tanaxmad, mxareTa mier samarTlis arCevis winapiroba 
unda iyos is marTlwesrigi, romelic obieqturi kriteriumiT 
unda iqnes dadgenili. Cexoslovakiis kanonis me-9 muxlidan 
gamomdinareobda, rom mosamarTles jer unda daedgina Tu 
romeli qveynis samarTali eqvemdebareba gamoyenebas da Semdeg 
emsjela mxareTa nebis avtonomiis principis realizaciaze. sxva 
sityvebiT, mosamarTles unda exelmZRvanela obieqturi 
sakolizio kriteriumiT, raTa daedgina e.w. pirveladi statuti, 
romelic damoukidebeli iyo mxareTa nebisgan. mxolod amis 
Semdeg mosamarTles SeeZlo gadaewyvita sakiTxi imis Sesaxeb, 
xom ar ewinaaRmdegeboda  mxareTa mier arCeuli samarTali mis 
mier dadgenili pirveladi statutis (samarTlebrivi sistemis) 
imperatiul normebs.250  

es Teoria pirvelad asaxuli iyo avstriis 1913 wlis 
saerTaSoriso kerZo samarTlis kanonproeqtSi.251 man gavlena 
moaxdina zogierTi qveynis praqtikaze da mas dasavleTis 
qveynebis zogierTi avtori emxroboda,  Tumca saboloo jamSi es 
pozicia iq gaziarebul ar iqna. es Sexeduleba TviT 
Cexoslovakiis iuridiul literaturaSi iqna gakritikebuli, 
sadac samarTlianad aRiniSna, rom igi mosamarTles akisrebda 
imdenad did tvirTs, rom  amiT SeuZlebeli iyo xeli Sewyoboda 
sasamarTlo praqtikis stabilurobas da Cexoslovakiis sagareo-
savaWro interesebs. Cexoslovakiis 1963 wlis saerTaSoriso 
kerZo samarTlis kanoniT xsenebuli doqtrina ar iqna 
gaTvaliswinebuli. mxareTa mier kompetenturi samarTlis arCeva 
dasaSvebi gaxda yovelgvari SezRudvis gareSe, Tuki amiT ar 
irRveoda lex fori-s sajaro wesrigi.252 

naTelia, rom arc qarTveli kanonmdeblis da arc 
kanonproeqtis avtorebis namdvili mizani ar iyo mxareTa nebis 
avtonomiis principis SezRudva. faqtia, rom aq adgili aqvs 
aSkara xarvezs, romlis gamosworebac aucilebelia. am 
problemis gamosasworeblad ki rogorc zemoT aRiniSna 
sruliad sakmarisia saqarTvelos sksk 35-e III muxlis gauqmeba, 
radgan amave kanonis me-6 muxliT wesrigdeba yvela is sakiTxi 
razec zemoT iyo miTiTebuli. 

 
  
 
 
 
 
 

                                                           
250 Лунц,  Международное частное право, Оcoбeнная часть, 1975  М., с. 201-202.  
251 iqve, 202.   
252 iqve, 202-203.  
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                              $8. Lex fori-s sajaro wesrigis normebi  
                da mxareTa nebis avtonomia   

 
sajaro wesrigis Sesaxeb mravali Teoria arsebobs da igi 

calke kvlevis sagans warmoadgens. mocemul naSromSi ganxilul 
iqneba mxolod is sakiTxebi, ra uSualod saxelSekrulebo 
urTierTobebis mimarT sajaro wesrigis normebis gamoyenebas 
Seexeba.  

profesori zoiZe sajaro wesrigis cnebas Semdegnairad 
ganmartavs: ,,masSi igulisxmeba samoqalaqo brunvis fundamenta-
luri principebi, rogoricaa sakuTrebis, xelSekrulebisa da 
mewarmeobis Tavisuflebani da a.S. sajaro wesrigis darRveviT 
ilaxeba ara mxolod urTierTobis konkretuli monawilis 
uflebebi, aramed igi vnebas ayenebs, pirvel rigSi, saxelmwifosa 
da sazogadoebis interesebs~.253 

cxadia, avtori aq gulisxmobs samoqalaqo kodeqsis me-2 IV 
muxliT da 54-e muxliT gaTvaliswinebul normebs.254 Tumca, 
saqarTvelos sksk-iT gaTvaliswinebuli sajaro wesrigis norme-
bi moqmedebis sfero ar Semoifargleba mxolod samoqalaqo 
brunvis fundamentaluri principebis dacvaSi, aramed aseve 
sajaro samarTlis (magaliTad adamianis ZiriTadi uflebebis, 
maT Soris politikuri uflebebis) dacvaSi. 

amrigad, sajaro wesrigis normebi  mowodebulia daicvas 
sasamarTlos qveynis marTlwesrigi ucxo qveynis samarTlebrivi 
normebis moqmedebisgan, romlebic fundamenturad SeuTavsebelia 
masTan _ ekonomikuri, moraluri Tu politikuri faqtorebidan 
gamomdinare. sasamarTlo mowodebulia uzrunvelyos Tavisi 
qveynis zemoT aRniSnuli fundamenturi samarTlebrivi princi-
pebis xelSeuxebloba _ yovelgvari gamonaklisis gareSe. swored 
aseTi midgomaa gaTvaliswinebuli saqarTvelos sksk-is me-5 
muxliT: 

,,saqarTveloSi ucxo qveynis samarTlis normebi ar 
gamoiyeneba, Tu es ewinaaRmdegeba saqarTvelos ZiriTad 
samarTlebriv principebs~.255  
   zemoaRniSnuli norma mowodebulia daicvas saqarTvelos 
fundamenturi (ZiriTadi) samarTlebrivi principebi,256 romlebic 
SeiZleba xelyofil iqnes ucxo qveynis samarTlis normebis 
gamoyenebis Sedegad. mTavari aqcenti aq gamaxvilebulia ara 
romelime ucxo qveynis normis winaaRmdeg, aramed im Sedegis 
dadgomis Tavidan asacileblad, romelic aseTi normis 
gamoyenebas mohyveba.  
                                                           
253 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli (samarTali), 
Tb., 1999, gv. 178.  
254 sxva sakiTxia, konceptualurad saerTod ramdenad marTebulia sajaro 
wesrigis principis asaxva samoqalaqo kodeqsSi, rodesac igi aSkarad 
sakolizio samarTlis instituts warmoadgens.   
255 ix. agreTve sksk-is 68-e II muxli.  
256 ix. liluaSvili, saerTaSoriso kerZo samarTali (jisiai) Tb., 2001, gv. 42. 
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zemoT aRniSnulma mosazrebam pirdapiri asaxva pova 
germaniis sksk-is me-6 muxlSi, romlis mixedviTac:  

,,ucxo samarTlis norma ar gamoiyeneba, Tu misi gamoyeneba 
gamoiwvevs iseT Sedegs, romelic SeuTavsebelia germanuli 
samarTlis ZiriTad principebTan. gansakuTrebiT igi ar SeiZleba 
gamoyenebul iqnes, Tu misi gamoyeneba SeuTavsebelia ZiriTad 
uflebebTan~.257 

amrigad, qarTuli da germanuli normebi Sinaarsobrivad 
msgavsia. amave dros germanuli norma ,,ZiriTad samarTlebriv 
principebze~ ufro metad yuradRebas amaxvilebs ,,ZiriTadi 
uflebebis~ xelSeuxeblobaze. es ganpirobebulia imiT, rom 
saerTaSoriso TanamSromlobis interesebi moiTxovs, raTa 
erovnulma sasamarTloebma rac SeiZleba naklebad gamoiyenon 
sajaro wesrigis principi, Tuki, cxadia, amisTvis Zalian 
mniSvnelovani safuZveli ar arsebobs.  

unda aRiniSnos, rom germanuli kanonmdebloba aRniSnul 
sakiTxs warsulSi sxvagvarad awesrigebda. igi vrclad 
ganmartavda sajaro wesrigis princips. zemoaRniSnulma normam 
1986 wels Secvala Zveli ,,saviniseuli~ norma, romlis 
mixedviTac ucxo qveynis samarTlebrivi normebi ar gamoiyeneba 
Tuki isini ,,ewinaaRmdegebian keTil znes da germaniis samarTlis 
miznebs~. adrindeli norma  Zalzed farTo uflebamosilebas 
aniWebda sasamarTloebs, raTa maT saWiroebis SemTxvevaSi 
gamoeyenebinaT sajaro wesrigis daTqma, Tuki CaTvlidnen, rom 
safrTxe emuqreboda ,,germaniis samarTlis miznebs~. 

yvelaze xSirad germaniis sasamarTloebi sajaro wesrigis 
princips iyenebdnen pirveli msoflio omis Semdeg e. w. savaluto 
davebTan dakavSirebiT. sainteresoa, rom droTa ganmavlobaSi 
germaniis sasamarTloebi sul ufro iSviaTad iyenebdnen sajaro 
wesrigis princips, vinaidan maT cxadad gaacnobieres, rom amas 
moiTxovda saerTaSoriso savaWro brunvis interesebi. jer kidev 
1918 wels germaniis saimperio sasamarTlom ganacxada, rom 
sajaro wesrigis daTqma ar unda yofiliyo gamoyenebuli yvela 
SemTxvevaSi, rodesac ucxo qveynis normebi ewinaaRmdegeboda 
germaniis imperatiul normebs, aramed igi gamoyenebul unda 
yofiliyo mxolod maSin, rodesac politikur da sazogadoebriv 
Sexedulebebs Soris, romlebsac Sesabamisad emyareboda 
germaniis da ucxo qveynis samarTali, imdenad diametralurad 
SeuTavsebeli pozicia hqondaT erTmaneTTan, rom ucxo qveynis 
normebis gamoyenebas SeeZlo Seeryia germaniis politikuri da 
socialuri cxovrebis safuZvlebi.258   

amrigad, germaniis sasamarTlo praqtikam droTa 
ganmavlobaSi viwrod ganmarta sajaro wesrigis daTqma, xolo 

                                                           
257 Международное частное право, Иностранное законодательство, Предисл. Маковского; сост. 
и науч. ред. Жильцов, Муранов (Статут) M., 2001, c. 271. 
258 1918 wlis 28 ivnisis  gadawyvetileba, 93 ERGZ 182, citirebulia: Мосс, 
Автономия воли в практике международного арбитража  (Норск гидро),  М., 1996, с. 29-30.   

 
 

96



 

mogvianebiT ki, rogorc zemoT iTqva, Sesabamisi cvlilebebi 
ganxorcielda germanul kanonmdeblobaSic. 

saerTaSoriso konvenciebiT da erovnuli kanonmdeblobiT, 
sajaro wesrigis daTqma rac SeiZleba iSviaTad unda iqnes 
gamoyenebuli da isic, mxolod gansakuTrebul SemTxvevebSi, 
rodesac ucxo qveynis samarTlis normebis gamoyeneba 
ewinaaRmdegeba lex fori-s fundamentalur samarTlis pricipebs. 
swored amgvardaa es sakiTxi gadawyvetili romis konvenciiT da 
romi I-is reglamentiT. 

romis konvenciis me-16 muxliT gaTvaliswinebulia Semdegi: 
,,romelime qveynis samarTlis normebis gamoyenebaze uaris Tqma, 
gaTvaliswinebuli winamdebare konvenciiT, dasaSvebia mxolod im 
SemTxvevaSi, Tuki misi gamoyeneba aSkarad SeuTavsebeli iqneba 
sasamarTlos adgilsamyofeli qveynis sajaro wesrigTan~.259    

praqtikaSi sajaro wesrigis daTqmis gamoyeneba SeiZleba 
Semdegnairad iqnes warmodgenili: saqarTvelos sasamarTlo, mas 
Semdeg rac saxelSekrulebo samarTalurTierTobaSi ucxour 
elements aRmoaCens, daxmarebisTvis mimarTavs saqarTvelos  
sksk-s. Tu am ukanasknelma miuTiTa, rom xelSekrulebis mimarT 
gamoyenebul unda iqnes ucxo qveynis materialuri samarTali da 
ara lex fori, maSin sasamarTlo mxedvelobaSi miiRebs im Sedegs, 
romelic SeiZleba mohyves ucxo qveynis samarTlis normebis 
gamoyenebas. Tu Sedegi SeuTavsebeli iqneba saqarTvelos ZiriTad 
samarTlebriv principebTan, maSin sasamarTlo maT ar 
gamoiyenebs.  

ismeba kiTxva, Tu sasamarTlo ar gamoiyenebs ucxo qveynis 
samarTlis normebs, maSin rogor unda gadawydes aRniSnuli 
sakiTxi?  

germaniis iuridiul literaturaSi gabatonebuli Sexedu-
lebis Tanaxmad, Tu ucxo qveynis samarTlis normebis gamoyeneba  
gamoiwvevs iseT Sedegs, romelic SeuTavsebelia germaniis 
samarTlis ZiriTad principebTan, maSin arsebuli xarvezi unda 
Seivsos imave ucxo qveynis sxva analogiuri normebis 
gamoyenebiT, romlebic ukve aRar iqnebian SeuTavsebeli 
germanuli samarTlis fundamenturi principebisadmi da mxolod 
im SemTxvevaSi Tu aseTi normebis dadgenac SeuZlebelia, 
gamoyenebul unda iqnes germanuli samarTali.260  

germaniis sasamarTlo praqtika am mxriv araerTgvarovania. 
zogierT saqmeSi gamoiyeneba ucxo qveynis samarTlis sxva 
,,modificirebuli“ normebi, zog SemTxvevaSi ki lex fori.261 

umetesi qveynebi zRudaven mxareTa nebis avtonomiis princips 
Tuki ucxo qveynis normebis gamoyenebas moyveba lex fori-s sajaro 
                                                           
259 Sinaarsobrivad analogiuri normaa gaTvaliswinebuli romi I reglamentiT 
(21-e muxli). 
260 Dickson, The Reform of Private International Law in the Federal Republic of Germany, 34 ICLQ 
(1985)  p. 242. 
261 ix. Кётц/Лорман, Международное договорное и хозяйственное право, Проблемы 
гражданского и предпринимательского права Германии (БЕК), М., 2001 c. 233. 
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wesrigis xelyofa. Tumca, arsebobs gamonaklisebic, kerZod: 
portugalia sakanonmdeblo wesiT gansxvavebulad wyvets 
aRniSnul sakiTxs. am ukanasknelis 1966 wlis samoqalaqo 
kodeqsis 22-e muxlis mixedviT: 

,,1. ar gamoiyeneba sakolizio normis mier miTiTebuli ucxo 
qveynis samarTlis normebi Tuki maTi gamoyeneba daarRvevs 
portugaliis saxelmwifos saerTaSoriso sajaro wesrigis 
fuZemdeblur principebs.  

2. aseT SemTxvevaSi gamoiyeneba kompetenturi ucxo qveynis 
samarTlis sxva Sesaferisi normebi, an subsidialurad, 
portugaliis Sina samarTlis normebi“.262 

analogiur normas Seicavs italiis 1995 wlis saerTaSoriso 
kerZo samarTlis kanonis me-16 II muxli.263 

ismeba kiTxva, rogor wydeba an rogor unda gadawydes 
aRniSnuli sakiTxi qarTuli samarTlis mixedviT? 

portugaliis samoqalaqo kodeqsis 22-e muxlisgan gansxva-
vebiT saqarTvelos sksk-is me-5 muxliT aRniSnuli sakiTxi araa 
dakonkretebuli. amave dros, jerjerobiT arc sasamarTlo 
praqtika arsebobs.264  

sksk me-5 muxlSi konkretulad naTqvamia Semdegi: ,, . . . 
saqarTveloSi ucxo qveynis samarTlis normebi ar gamoiyeneba~. 
cxadia, sasamarTlo valdebulia aRniSnuli normis Sefarde-
bisas mimarTos axsna-ganmartebis meTods.265 sakiTxisadmi 
akademiuri midgomis SemTxvevaSi igi unda gadawydes 
Semdegnairad: Tuki mxareTa mier xelSekrulebis mosawesri-
geblad arCeuli ucxo qveynis samarTlis esa Tu is materialuri 
norma winaaRmdegobaSi mova saqarTvelos ,,ZiriTad 
samarTalebriv principebTan~ es sruliadac ar niSnavs imas, rom 
mxareTa nebis avtonomiis principi ignorirebul iqnes da 
sasamarTlom avtomaturad Tavisi samamulo samarTali gamoi-
yenos. cxadia, ucxo qveynis samarTalSi SeiZleba arsebobdes 
iseTi normebic, romlebic adekvaturad moawesrigeben xelSekru-

                                                           
262 portugaliis samoqalaqo kodeqsiT gaTvaliswinebuli sakolizio 
samarTlis normebis amonaridebis araoficialuri rusuli Targmani         
ix. Международное частное право. Иностранное законодательство, Предисл.  Маковского; 
сост. и науч. ред. Жильцов, Муранов (Статут)  M., 2001, c. 479-490. 
263 ix. Mosconi, Exceptions to the Operation of Choice of Law Rules, Hague Recueil (1989-V)            
p. 109. 
264 saqarTvelos uzenaes sasamarTlos gaaCnia praqtika ucxo qveynis 
sasamarTlo gadawyvetilebis cnobisa da aRsrulebis saqmeebis mimarT sajaro 
wesrigis daTqmis gamoyenebasTan dakavSirebiT, magram aRniSnuli sakiTxebis 
ganxilva scildeba mocemuli naSromis farglebs.    
265 ix. savaneli, samarTlis Teoria, Tb., 1997, gv. 188-191; Wanturia, Sesavali 
saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., 1997, gv. 104-124; 
kniperi, kanonis interpretacia rogorc mosamarTleebis mier gadawyvetilebis 
miRebis safuZveli // qarTuli samarTlis mimoxilva, 1999 _ mesame kvartali, 
gv. 69-74; inwkirveli, saxelmwifosa da samarTlis Teoria, Tb., 2000, gv. 131-137; 
lobJaniZe, saxelmwifosa da samarTlis Teoria, quTaisi, 2002, gv. 378-384. 
xubua, samarTlis Teoria (meridiani), Tb., 2004, gv. 148-164.    
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lebas da amave dros winaaRmdegobaSi ar movlen qarTuli 
samarTlis sajaro wesrigTan.266   

upirveles yovlisa sasamarTlo ex officio valdebulia miiRos 
yvela saWiro zoma ucxo qveynis samarTlis normebis arsis 
dasadgenad, Sesabamis qveyanaSi maTi oficialuri ganmartebis, 
gamoyenebis praqtikisa da doqtrinis gaTvaliswinebiT. 
sasamarTlos aRniSnuli valdebuleba imperatiuladaa 
gansazRvruli saqarTvelos sksk-is me-3 I muxliT. im SemTxvevaSi 
Tuki igi ver moiZiebs ucxo qveynis samarTlis iseT normebs 
romlebic mowodebulia msgavsi samarTalurTierTobis 
mosawesrigeblad da romlebic amave dros winaaRmdegobaSi ar 
movlen saqarTvelos ,,ZiriTad samarTalebriv principebTan~, 
sasamarTlom mxolod maSin ar unda miiRos mxedvelobaSi 
mxareTa mier gakeTebuli arCevani da unda gamoiyenos lex fori-s 
materialuri normebic.267   

cxadia, saboloo sityva sasamarTlo praqtikazea. 
mosamarTlis gadasawyvetia: ignorireba moaxdinos mxareTa nebis 
da Sesabamisad gamoiyenos lex fori, Tu jer ecados daadginos 
ucxo qveynis samarTlis sxva normebis arseboba romlebic 
adekvaturad moawesrigeben xelSekrulebiT gaTvaliswinebul 
faqtobriv garemoebebs da Tuki isini kvlav warmatebiT  ver  
Caabareben qarTuli sajaro wesrigis mier ,,mowyobil gamocdas~, 
anu isev winaaRmdegobaSi movlen qarTuli samarTlis 
fundamentalur principebTan, maSin iqnes gamoyenebuli lex fori. 

 
 
 
         $9. transnacionaluri sajaro  wesrigis normebi  

             da mxareTa nebis avtonomia 
 

zemoT ganxilul iqna sajaro wesrigis Sesaxeb koncefcia 
misi tradiciuli gagebiT, romelsac sxvagvarad erovnul 
sajaro wesrigs uwodeben.  

                                                           
266 analogiuri mosazreba iyo gamoTqmuli sabWoTa iuridiul literaturaSic, 
kerZod, levitini Tvlida, rom ucxo qveynis samarTlis normis uaryofa 
uciloblad ar iwvevs lex fori-s gamoyenebas. sasamarTlos aseT SemTxvevaSi 
SeuZlia gamoiyenos imave ucxo qveynis sxva materialur-samarTlebrivi norma. 
sasamarTlo valdebulia arsebuli mdgomareobidan gamonaxos saukeTeso 
gamosavali da upirveles yovlisa SeZlebisdagvarad imoqmedos imave ucxo 
qveynis samarTlis farglebSi. ix. Левитин, Вопросы публичного порядка в 
международном частном праве \\ Проблемы международного частного права, М., 1960, с. 228. 
citirebulia: Кудашкин, Актуальные вопросы международного частного права (Волтерс 
Клувер)  M., 2004. c. 22. aRsaniSnavia, rom aRniSnulma mosazrebam ver pova asaxva 
sabWoTa kanonmdeblobaSi. iqve, gv. 22. 
267 Lex fori-s saproceso samarTals sasamarTloebi nebismier SemTxvevaSi 
iyeneben, miuxedavad imisa sakolizio kanonmdeblobis mixedviT Tu romeli 
qveynis materialuri samarTali eqvemdebareba gamoyenebas. 
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garda zemoaRniSnulisa aseve arsebobs transnacionaluri 
sajaro wesrigis normebi, romelTac sxvagvarad _ ,,WeSmaritad 
saerTaSoriso~ sajaro wesrigis normebsac uwodeben. 

es ukanasknelni TavianT warmoSobas da Semdgom 
ganviTarebas saerTaSoriso komerciul arbitraJebs unda 
umadlodes. mas araviTari kavSiri ar aqvs erovnul  sajaro 
wesrigis normebTan. am doqtrinis momxreebi268 acxadeben, rom 
transnacionaluri saerTaSoriso sajaro wesrigi es aris 
saerTaSoriso Tanamegobrobis fundamentaluri standartebi, 
romelic moicavs ,,universalur samarTlianobas~, saerTaSoriso 
sajaro samarTlis jus cognes (imperatiul normebs) da 
civilizirebuli erebis mier  cnobil zogad principebs _ 
moralis da sajaro wesrigis Sesaxeb.269 erT-erTi ZiriTadi 
mosazreba am principis arsebobis sasargeblod,  mdgomareobs 
imaSi, rom igi ewinaaRmdegeba mxareTa mcdelobas, gverdi auaron 
suverenuli qveynis imperatiul normebs. transnacionaluri 
sajaro wesrigis principis sargeblianoba  gamoixateba imaSi, 
rom igi moiTxovs nebismieri sasamarTlosagan,  pativi sces 
ucxo qveynis erovnul (farTo gagebiT) sajaro wesrigs. 
sxvagvarad, rom iTqvas, igi moiTxovs qveynebis urTierT-
TanamSromlobas, raTa dacul iqnes maTi saerTo Rirebulebebi 
da Sesabamisad ar mieces iuridiuli Zala iseT garigebebs, 
romlebic ewinaaRmdegebian konkretuli qveynis samarTlis 
fundamentalur principebs.  

zemoT iTqva, rom transerovnuli sajaro wesrigis 
koncefcias farTod iyenebs saerTaSoriso arbitraJebi. es arc 
aris gasakviri, radgan isini, sasamarTloebisagan gansxvavebiT, 
ar arian SezRuduli romelime erovnuli samarTlis (magaliTad 
lex fori) gamoyenebiT. amitom, iq noyieri niadagi arsebobs aseTi 
kosmopolituri koncefciis arsebobisa da ganviTarebisaTvis.  

mTavari gansxvaveba erovnul (tradiciul) da transna-
cionalur sajaro wesrigs Soris aris is, rom pirvelis mizania 
daicvas sasamarTlo qveynis samarTlisF(lex fori) fundamentaluri 
principebi, xolo meore mowodebulia daicvas is  Rirebulebebi, 
rac saerToa  mowinave kacobriobisaTvis (anu civilizirebuli 
erebisaTvis). rodesac saqmes ixilavs erovnuli sasamarTlo, 
maSin aranairi Teoriuli problema _ lex fori-s sajaro wesrigis 
normebis gamoyenebis sakiTxSi (Tuki amis saWiroeba dadgeba) ar 
warmoiSoba. sxvagvaradaa saqme, rodesac saqmes ixilavs 
saerTaSoriso arbitraJi. am ukanasknels  ar gaaCnia ,,samSoblo~ 
_ arc lex fori da arc lex loci arbitri.270 saerTaSoriso saarbitraJo 

                                                           
268 Lalive, Transnational (or Truly International) Public Policy and International Arbitration, in 
Comparative Arbitration Practice and Public Policy in Arbitration, p. 257-318; Dolinger, World Public 
Policy: Real International Public Policy in the Conflict of Laws, 17 Texas ILJ, 1982, no.2, pp. 167-
193.  
269 Berger, The Modern Trend Towards Exclusion of Recourse Against Trasnational Arbitral Awards: 
A European Perspective, 12 Fordham ILJ, 1989, no. p. 642. 
270 Мосс, Автономия воли в практике международного арбитража (Норск гидро) М., 1996, с. 32. 
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praqtikaSi iSviaTad Tu miiReba iseTi gadawyvetileba, rodesac 
xelSekrulebis momwesrigebeli samarTlis gamoyeneba SezRudul 
an gamoricxul iqna mxolod imis gamo, rom igi ewinaaRmdegeboda 
im qveynis sajaro wesrigs, sadac davis saarbitraJo ganxilva 
mimdinareobda.271  

bolo dros, saerTaSoriso saarbitraJo praqtikaSi sul 
ufro meti yuradReba eTmoba ara romelime erTi konkretuli 
qveynis sajaro wesrigis normebis gamoyenebas, aramed, e.w. 
transnacionaluri sajaro wesrigis principis gamoyenebas. 
rogorc zemoT aRiniSna, am ukanasknelis mizania daicvas 
saerTaSoriso Tanamegobrobis interesebi. SeiZleba iTqvas, rom 
transnacionalur sajaro wesrigs ukavia sul cota iseTive 
mniSvnelovani adgili saerTaSoriso saarbitraJo sasamarTlo-
ebis praqtikaSi, rogorc lex fori-s erovnuli sasamarTloebis 
praqtikaSi. igi avaldebulebs arbitrebs gamoiyenos mxareTa mier 
uaryofili (gverd avlili) imperatiuli normebi, romlebic 
icaven ara marto konkretuli qveynis interesebs, aramed 
mTlianad saerTaSoriso Tanamegobrobis interesebs.  

erT-erT saqmeSi saerTaSoriso arbitraJma miiCnia, rom 
saxelSekrulebo urTierTobaSi mxareTa yofili iugoslaviis 
savaluto wesebis gverdis avla  ewinaaRmdegeba ara marto 
mocemuli qveynis interesebs, aramed _ aseve nebismieri 
samarTlebrivi sistemis fundamentalur principebs. saerTaSo-
riso arbitraJma Tavisi gadawyvetileba daasabuTa ara konkre-
tuli qveynis sajaro wesrigis darRvevis faqtis gamo, aramed im 
sajaro wesrigis darRvevis gamo, romelic saerToa yvela qveynis 
da samarTlebrivi sistemisTvis.272    

ICC273 erT-erT saqmeSi: indoel mosarCelesa da pakistanel 
mopasuxes Soris, Sveicarielma profesorma lalivma (saqmis 
ganmxilvelma erTaderTma arbitrma) uaryo pakistanis sajaro 
wesrigis normebis gamoyeneba. man ganacxada: miuxedavad im 
faqtisa, rom amJamad indoeTsa da pakistans Soris saomari 
mdgomareobaa, mas aranairi kavSiri ara aqvs pakistanuri bankis 
mier sagarantio Tanxis gadauxdelobaSi _ induri kompaniis 
sasargeblod. marTalia, Tu saqmes ganixilavda TviT pakistanis 
sasamarTlo, maSin igi Tavisi qveynis specialur kanonmdeblo-
baze (romelic mtrul saxelmwifosTan urTierTobas krZalavs 
da aqedan gamomdinare mxareTa mier induri samarTlis arCevasac 
baTilad miiCnevda) dayrdnobiT gamoiyenebda pakistanis sajaro 
wesrigis normebs, magram ,,TviT arbitraJis buneba da saqmis 
saarbitraJo ganxilvis neitraluroba, gardauvalad aiZulebs 
arbitrs ar gaiTvaliswinos zogierTi faqtori, romelic 
                                                           
271 iqve. 32-33. 
272 ICC Award 2930/1982; Lew, Applicable Law in International Commercial Arbitration, 1978. N. Y., 
p. 120. 
273 saerTaSoriso savaWro palatis saarbitraJo sasamarTlo, ix. wkrialaSvi-
li, unistralis modeluri kanonis roli saerTaSoriso kerZo arbitraJis 
ganviTarebis saqmeSi, qarTuli samarTlis mimoxilva,E#1 1999,  gv. 53.  
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warmoadgens an SeiZleba warmoadgendes savaldebulo 
kriteriums mxolod konkretuli erovnuli marTlwesri-
gisTvis~.274  

amrigad, arbitrma ar gamoiyena pakistanis samarTlis sajaro 
wesrigis normebi, vinaidan igi ar iyo xelSekrulebis 
momwesrigebeli samarTlis nawili (mxareebma induri samarTali 
airCies)  da  isini TavianTi bunebiT ar warmoadgenda transna-
cionalur sajaro wesrigis normebs. 

ICC mier ganxilul erT-erT saqmeSi, Svedma arbitrma 
lagergrenma e.w. tranacionaluri sajaro wesrigis  principebis 
darRvevis gamo ar cno mxareTa ganzraxva _ ara mxolod 
samarTlis arCevis sakiTxSi, aramed TviT sadavo saqmis 
arbitraJisTvis gadacemis sakiTxSic. saqme mdgomareobda 
SemdegSi: britanulma kompaniam, romelmac miiRo argentinis 
mTavrobis mier mowyobil saerTaSoriso tenderSi monawileoba, 
romlis mizanic iyo buenos-airesisaTvis eleqtroenergiis 
miwodebis gafarToeba _ dado garigeba adgilobriv kerZo 
pirTan, romelmac Tavis Tavze aiRo garkveuli valdebuleba, 
rac satendero procedurul sakiTxebs Seexeboda. saqmis 
saarbitraJo ganxilvis dros, warmodgenili mtkicebulebebis 
gamokvlevis Sedegad gairkva, rom xelSekrulebis erT-erTi 
punqti iTvaliswinebda qrTamis micemas argentinis Tanamdebobis 
pirebisadmi, rac sawindari iqneboda britanuli kompaniis 
,,gamarjvebisa~ mosalodnel tenderSi. arbitrma Tavis gadawyve-
tilebaSi ganacxada: ,,ar SeiZleba uarvyoT samarTlis saerTo 
principebis arseboba, romelic aRiarebul aris civilizirebuli 
erebis mier, romlis mixedviTac xelSekrulebebi, romlebic 
mniSvnelovnad arRveven keTil znes da transnacionalur sajaro 
wesrigs _ miiCneva ukanonod an sul mcire ar eqvemdebareba 
savaldebulo Sesrulebas, ris gamoc isini ar SeiZleba 
sanqcionirebul iqnes sasamarTloebis an arbitraJebis mier~.275 
korufciasTan dakavSirebiT arbitrma aRniSna, rom igi 
,,warmoadgens saerTaSoriso borotebas, romelic ewinaaRmdegeba 
keTil znes da saerTaSoriso (transnacionalur) sajaro 
wesrigs, romelsac iziarebs msoflios Tanamegobroba~.276       

unda aRiniSnos, rom zemoT ganxilul koncefcias ufro 
doqtrinaluri datvirTva aqvs, praqtikaSi ki sakmaod rTulia 
ganisazRvros romeli qveynis sajaro wesrigis normebSia 
asaxuli ara mxolod mocemuli qveynis, aramed aseve 
saerTaSoriso Tanamegobrobis interesebi. saerTod transna-
cionaluri sajaro wesrigis normebis dadgena arcTu ise advili 
saqmea, es ufro Sefasebis sakiTxia, ris gamoc erTi da igive 

                                                           
274 ICC # 1110 1963 w; ix. Мосс, dasax. naSr. gv. 34.  
275 iqve. gv. 34. 
276 iqve, gv. 35; agreTve ix. Baniassadi, Do mandatory rules of public law limit choice of law in 
international commercial arbitration? International Tax & business lawyer 1992, vol. 10:59. p. 80-81. 

 
 

102



 

saqmidan SesaZloa sxvadasxva arbitrma gansxavebuli daskvna 
gamoitanos.    

  
 
         $9. gansxvaveba sajaro wesrigis da imperatiul 

        (pirdapiri moqmedebis) normebs Soris 
 

yovelive zemoTqmulis Semdeg, SeiZleba daisvas SekiTxva _ 
ra gansxvavebaa tradiciul (negatiur) sajaro wesrigis  
principsa  da pirdapiri moqmedebis normebs (anu pozitiuri 
sajaro wesrigis normebs) Soris? gansxvaveba mdgomareobs 
SemdegSi: 

1. pirdapiri moqmedebis normebi gamoiyeneba, miuxedavad im 
faqtisa Tu raa gaTvaliswinebuli lex fori-s sakolizio 
samarTliT. misi gamoyenebis sakiTxi manamdea ukve gadawyvetili,  
sanam sasamarTlos winaSe dadgeba sakolizio samarTlis 
normebis gamoyenebis sakiTxi. 

pirdapiri moqmedebis normebi gamoyenebul unda iqnes 
miuxedavad imisa Seicavs Tu ara samarTalurTierToba ucxour 
elements, vinaidan igi mxolod ,,sakuTari Tavis gamoyenebas~ 
iTvaliswinebs. amis sapirispirod sajaro wesrigis koncefcia 
mtruladaa ganwyobili ucxo samarTlis normis gamoyenebis 
mimarT (ufro sworad im Sedegis mimarT, rac mis gamoyenebas 
SeiZleba mohyves) da mowodebulia ,,dablokos~ misi gamoyeneba. 
pirdapiri moqmedebis normebi ki ,,neitralurni~ arian ucxo 
qveynis samarTlis normebis gamoyenebis mimarT.  

2) sajaro wesrigis koncefcia gamoxatavs mocemuli qveynis 
fundamentalur samarTlebriv (maT Soris moralur) principebs, 
maSin rodesac pirdapiri moqmedebis normebi SesaZloa ar 
gamoxatavdes aseT interesebs, aramed mxolod konkretuli (mag. 
socialuri, dazRvevis, ekonomikuri) saxis interesebs. 
simarTlisaTvis unda aRiniSnos, rom xSirad Znelia zRvaris 
gavleba Tu sad mTavrdeba konkretuli interesebi da sad iwyeba 
mocemuli qveynis fundamentaluri interesebi.  

3) pirdapiri moqmedebis normebis gamoyenebas mohyveba 
xelSekrulebis ,,gaxleCa~. erTis mxriv, samarTalurTierTobis 
nawilis mimarT unda iqnes gamoyenebuli sasamarTlo qveynis an 
sxva ,,dakavSirebuli~ qveynis samarTlis imperatiuli normebi, 
xolo xelSekrulebis danarCeni, umetesi nawilis mimarT ki 
mxareTa mier arCeuli samarTali.  

amis sawinaaRmdegod, rodesac gamoiyeneba sajaro wesrigis 
koncefcia, xelSekrulebis ,,gaxleCa~ gamoricxulia, vinaidan igi 
an mTlianad uaryofs ucxo samarTlis gamoyenebas da mis 
magivrad mxolod lex fori gamoiyeneba an rogorc es germanuli 
doqtriniT (aseve portugaliis da italiis kanonmdeblobiT) 
aris gaTvaliswinebuli _ gamosayeneblad miuRebeli ucxo 
qveynis materialuri samarTlis normebi icvleba imave qveynis 
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sxva analogiuri normebiT, romlebic warmatebiT Caabareben 
germaniis sajaro wesrigis mier ,,mowyobil gamocdas~.Eam 
SemTxvevaSic, xelSekrulebis mimarT mxolod erTi samarTlebri-
vi sistema iqneba gamoyenebuli.  

rogorc samarTlianad aRniSna jeksonma imperatiuli 
normebi _ ,,seleqciuri~ procesis nawilia, xolo sajaro 
wesrigis normebi ki _ ,,gamoricxvis~ procesi277. 

sajaro wesrigis principi ufro Zlieria vidre pirdapiri 
moqmedebis normebi. pirvels SeuZlia ucxo samarTlis  impera-
tiul normebsac ,,gadaZalos~ _ meores ki  ara.  

 
 

 

 

VIII Tavi        

             ,,susti mxaris~ interesebis dacva 
     samomxmareblo da Sromis xelSekrulebebSi 
 
pirvel rigSi, unda ganimartos Tu ras niSnavs cneba ,,susti 

mxare~. masSi igulisxmeba kontrahentTa ,,uTanabroba saxelSekru-
lebo molaparakebaTa SesaZleblobaSi~ (inequality of bargaining power). 
rogorc cnobilia, xSir SemTxvevaSi saqme ar midis iqamde, rom 
kontrahentebma, rTuli molaparakebebis Sedegad, gansazRvron 
xelSekrulebis pirobebi, rodesac isini iZulebulni arian 
ormxriv daTmobaze wavidnen da miaRwion garkveul konsensuss. 
zogjer erT-erTi kontrahenti, Tavisi ekonomikuri 
SesaZleblobebiT, imdenad aRemateba meore kontrahents, rom mas 
SeuZlia Tavs moaxvios am ukanasknels Tavisi pirobebi. zogierT 
SemTxvevaSi, bazarze moTxovna mniSvnelovnad aRemateba 
SemoTavazebas. amrigad mxares, romelic damokidebulia 
kontrahentis momsaxurebaze, praqtikulad ar aqvs aranairi 
SesaZlebloba isargeblos xelSekrulebis Tavisuflebis 
principiT da gavlena moaxdinos garigebis pirobebis Sedgenaze. 
zogierT sxva SemTxvevaSi saqme ar midis molaparakebamde, 
vinaidan erT-erTi mxare naklebad gamocdilia komerciul 
saqmianobaSi, vidre meore mxare da amitom ,,TvaldaxuWuli~ 
Tanxmdeba SemoTavazebul saxelSekrulebo pirobebs.278   

dResdReobiT msoflios mowinave qveynebis doqtriniT, 
kanonmdeblobiT da gansakuTrebiT sasamarTlo praqtikiT 
SeiniSneba tendencia imisa, rom maqsimalurad iqnes daculi 
,,susti mxaris~ interesebi saxelSekrulebo samarTalSi, Tundac  
saamisod saWiro gaxdes xelSekrulebis Tavisuflebis principis 

                                                           
277 Jackson, Mandatory Rules, Rules of “Orde Public”, P.North, (ed). Contract Conflicts, The EEC 
Convention on the Law Applicable to Contractual Obligations, A comparative Study, 1982, p.62. 
278 Цвайгерт/Кётц, Введение в сравнительное правоведение в сфере частного права, Т. II. 
1998, M., c. 16. 
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SezRudvac.279 gansakuTrebiT TvalnaTliv mxareTa uTanasworobas 
aqvs adgili samomxmareblo da Sromis xelSekrulebebSi.       

1973 wlamde arc inglisis sasamarTloebi da arc inglisis 
parlamenti ar ganasxvavebdnen komerciul e.w. ,,Tavisufal~ 
xelSekrulebebs samomxmareblo xelSekrulebebisgan. Tumca, 1973 
wels miRebuli iqna kanoni ,,saqonlis miwodebis Sesaxeb~ (Supply 
of Goods (imlied Terms) Act 1973) da 1974 wels kanoni ,,samomxmareblo 
kreditis Sesaxeb~ (Consumer Credit Act 1974), romelic zRudavs 
mxareTa nebis avtonomiis princips saqonlis ganvadebiT 
nasyidobis xelSekrulebebSi. kerZod, iq naTqvamia, rom Tu 
mxareebi TavianT xelSekrulebas dauqvemdebarebdnen ucxo 
qveynis samarTals, amiT isini gverds ver auvlidnen mocemuli 
kanonis imperatiul normebs.280 aq saubaria im imperatiul 
normebze, romlebic icaven ,,susti~ mxaris (momxmareblis) 
interesebs. 

1990 wels did britaneTSi ZalaSi Sevida romis 1980 wlis 
konvencia,281 romlis me-5 da me-6 muxlebi zRudavs mxareTa nebis 
avtonomias, roca saqme exeba samomxmareblo da individualur 
SromiT  xelSekrulebebs.  

dasavleT germaniis sasamarTloebma meore msoflio omis 
Semdeg, rogorc Cans, mcire xniT ,,gandevnes~ mxareTa nebis 
avtonomiis principi  Sromis xelSekrulebebidan,  magram Semdeg 
kvlav cnes igi. SesaZlebelia maTze gavlena moaxdina gamilSegis 
poziciam. igi Tvlida, rom mxareTa nebis avtonomiis principi 
unda vrceldebodes, rogorc komerciuli xelSekrulebebis 
(rogoricaa, magaliTad moZravi nivTis nasyidobis 
xelSekruleba), aseve Sromis xelSekrulebebis mimarT. 
gamilSegis azriT, mxareTa nebis avtonomiis principi 
gamoyenebul unda iqnes iseTi saxis Sromis xelSekrulebebis 
mimarT, romlebic kerZo samarTlis normebiT wesrigdeba. amave 
dros, igi dasZenda, rom SromiTi urTierTobebis mravali 
aspeqti wesrigdeba normebiT, romlebic sajaro samarTlis 
ganekuTvneba da, aqedan gamomdinare, maTze ar vrceldeba 
sakolizio samarTlis normebi. isini tradiciulad 
teritoriulobis princips eqvemdebarebian.282 

rogorc Cans, germaniis sasamarTloebi aseve ar zRudavdnen 
mxareTa nebis avtonomiis princips samomxmareblo da sxva saxis 
xelSekrulebebSi, sadac erT-erT kontrahents ,,susti mxare~ 
warmoadgenda. es tendencia 70-iani wlebis bolomde gagrZelda, 
sanam miRebul ar iqna axali sakanonmdeblo aqtebi.283  

                                                           
279 iqve. gv. 5-39. 
280 Morse, Consumer Contracts, Emloyment Contracts and The Rome Convention, International and  
Comparative Law  Quartely, 1992 Vol. 41, pp. 1-21. 
281 Jaffey, The English Proper Law Doctrine and EEC Convention, International and  Comparative 
Law  Quartely, 1984 Vol. 33, p. 531. 
282 Gamillscheg, Rules of Public Order in Privete International Labour Law, Recueil des Cours, Tome 
181, 1983 , The Hague/Boston/London, pp. 306-308. 
283 ix. Lando, gv. 269.   

 
 

105



 

germaniis 1976 wlis 9 dekembris kanoni _ standartuli 
xelSekrulebo pirobebis Sesaxeb,284 gamoiyeneboda nebismier 
SemTxvevaSi _ airCies mxareebma ucxo samarTali Tu ara, Tuki 
xelSekruleba dakavSirebuli iyo germaniasTan. magaliTad, Tu 
momxmareblis Cveulebrivi sacxovrebeli germaniaSi iyo, an TviT 
xelSekruleba dadebuli iyo germaniaSi (me-12 da me-14 
paragrafebi). ufro metic, mxareTa mier standartul xelSekru-
lebaSi ucxo qveynis samarTlis arCeva SeiZleboda iuridiuli 
Zalis armqoned  cnobiliyo, Tuki igi ar emyareboda ,,kanonier 
anu gonivrul interesebs~ (me-10 paragrafi). 24-e paragrafis 
Tanaxmad es wesi gamoiyeneboda samomxmareblo xelSekrulebebis 
mimarT, magram mxareTa mier ucxo qveynis samarTlis arCeva aseve 
SeiZleboda uaryofiliyo  sxva saxis xelSekrulebebSic. imave 
kanonis me-9 paragrafis zogadi nawilis mixedviT _ sxva saxis 
standartuli formis xelSekrulebebi, romlebSic moxdenilia 
iseTi saxis daTqma, romelic mZime mdgomareobaSi ayenebda erT-
erT mxares  _ aseve baTilad miiCneoda.285 

germaniis federaciulma respublikam 1986 wlis 25 ivliss  
cvlileba Seitana Tavis saerTaSoriso kerZo samarTlis kanonSi, 
romliTac igi SesabamisobaSi movida romis 1980 wlis 
konvenciasTan. aRniSnulis gamo, 1976 wlis kanonSi, kerZod im 
nawilSi, sadac saubari iyo samomxmareblo xelSekrulebebze, 
Sevida cvlilebebi da igi moyvanil iqna romis konvenciasTan 
SesabamisobaSi (germaniis sksk-is 29-e muxli imeorebs romis 
konvenciis me-5 muxlis debulebebs).286 

germaniis sksk-is 29-e I muxliT: samomxmareblo xelSekrule-
bebSi mxareTa mier samarTlis arCevam, ar unda gamoiwvios 
momxmareblis darCena  im qveynis imperatiuli normebis dacvis 
gareSe, sadac mas aqvs Cveulebrivi adgilsamyofeli, Tu am 
xelSekrulebis dadebas win uswrebda aSkarad gamoxatuli neba 
an reklama im qveynis teritoriaze sadac momxmarebeli 
cxovrobs da sadac  xelSekrulebis dasadebad Sesrulebul iqna 
aucilebeli samarTlebrivi moqmedeba.  

momxmareblis Cveulebrivi adgilsamyofeli qveynis 
imperatiuli normebi maSinac unda iqnes gamoyenebuli, rodesac 
gamyidveli daiyoliebs momxmarebels, raTa es ukanaskneli, 

                                                           
284 Gesetz zur Regelung des Rechts der allgemeinen Geschäfsbedingungen (AGB-Gesetz). amJamad 
aRniSnuli kanoni gauqmebulia da xsenebul kanonSi arsebulma normebma 
asaxva poves germaniis samoqalaqo kodeqsSi, mas Semdeg rac ganxorcielda 
gsk-is valdebulebiTi nawilis reforma, kerZod germaniaSi 2002 wlis         
1 ianvars miiRes kanoni `valdebulebiTi samarTlis modernizebis Sesaxeb~ 
(Gesetz zur Modernisierung des Schuldrechts vom 26. November, 2001, BGBI I, 3138).    
285 Munz, Getting around the Strict German Provisions regarding Standardized Contracts, 
Comparartive Law Yearbook of International Business,  Vol. 19. 1997,  pp. 297-299.     
286 iqve, gv. 300-301. 
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nasyidobis xelSekrulebis dasadebad gaemgzavros Tavisi 
qveynidan sxva qveyanaSi.287 

30-e muxliT: Sromis xelSekrulebebSi mxareTa mier 
samarTlis arCeva ar unda arTmevdes daqiravebul muSaks im 
uflebebs, romlebic gaTvaliswinebulia im qveynis imperatiuli 
normebiT, romlebic eqvemdebareboda gamoyenebas Tuki 
kontrahentebi ar airCevdnen sxva qveynis samarTals. saubaria im 
qveynis imperatiul normebze sadac: a) daqiravebuli muSaki 
Cveulebriv asrulebs Tavis samuSaos, Tundac igi droebiT, 
mivlinebiT gagzavnil iqnes sxva qveyanaSi; b) imyofeba sawarmo 
(organizacia), romelmac miiRo muSaki samuSaod, Tuki igi Tavis 
samuSaos Cveulebriv asrulebs ramdenime qveyanaSi, im 
SemTxvevebis garda, rodesac saqmis faqtiuri garemoebebis 
erTobliobidan, Sromis xelSekruleba an SromiTi urTierToba 
ufro mWidrod dakavSirebulia sxva qveyanasTan. am SemTxvevaSi 
gamoiyeneba am ukanasknelis samarTali.288    

msoflios mowinave qveynebis kanonmdeblobis da sasamarTlo 
praqtikis gacnobidan gamomdinareobs is daskvna, rom mxareTa 
nebis avtonomiis principi mniSvnelovnadaa SezRuduli, rodesac 
saqme exeba samomxmareblo, Sromis da sxva saxis xelSekru-
lebebs, sadac erT-erT kontrahents ,,susti mxare~ warmoadgens. 
analogiur poziciaze dgas saqarTvelos sksk-i. amave dros, igi 
ufro Sors midis, vidre amas aqvs adgili romis konvenciiT, 
romi I reglamentiT Tu germaniis kanoniT. qarTuli kanoniT 
saerTod baTilad miiCneva mxareTa mier samarTlis arCevis 
Sesaxeb SeTanxmeba Tuki amiT ugulebelyofili iqneba 
momxmarebelTa da muSa-mosamsaxureTa  sacxovrebeli adgilis 
samarTlis is imperatiuli normebi, romlebic mowodebulia 
daicvas maTi interesebi. kerZod, 38-e muxliT, gaTvaliswinebulia 
Semdegi:  

,,samarTlis arCeva CaiTvleba baTilad, Tu igi 
ugulebelyofs im imperatiul normebs, romlebic miRebulia 
momxmarebelTa da muSa-mosamsaxureTa diskriminaciisagan dasaca-
vad. es wesi agreTve gamoiyeneba moZravi nivTebis miwodebis, 
dafinansebis, Sromis an momsaxurebis xelSekrulebebis mimarT, 
Tu isini im qveyanaSi iqna SeTanxmebuli an dadebuli, sadac 
momxmareblebsa da muSa-mosamsaxureebs aqvT sacxovrebeli 
adgili da sadac aseTi damcavi normebi moqmedebs~. 

                                                           
287 aRniSnuli kanonis araoficialuri rusuli Targmani ix: Гражданское 
уложение Германии // Книга 1, перевод с немецкого, Бергманн введ., сост.,  науч. редактор 
Маковский (Волтерс Клувер) M., 2006. с. 603. Sinaarsobrivad analogiuri normaa 
gaTvaliswinebuli romis 1980 wlis konvenciiT (me-5 II muxli). romi I 
reglamentiT (me-6 II muxli), gaziarebul iqna romis 1980 wlis konvenciis 
pozicia samomxmareblo xelSekrulebebTan dakavSirebiT. ix. Lein, The New Rome I 
/ Rome II / Brussels I Synergy,  Yearbook of Private International Law, Vol. X 2008, pp. 186-187. 
288 iqve, gv. 604-605. Sinaarsobrivad analogiuri normaa gaTvaliswinebuli 
romis konvenciiT (me-6 I muxli) da romi I reglamentiT (me-8 I muxli). 
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amrigad, saqarTvelos kanoniT sruliad samarTlianad 
gamaxvilebulia yuradReba ,,susti mxaris~ interesebis dacvaze. 
am muxls qarTuli sinamdvilisaTvis sakmaod didi praqtikuli 
datvirTva gaaCnia, vinaidan qveyana axla dgeba fexze. bevri 
ekonomiuri da socialuri problemaa gadasawyveti, rac, cxadia, 
ucxouri investiciebis mozidvis gareSe TiTqmis SeuZlebelia. 
amis gaTvaliswinebiT, sakmaod xSirad, sasamarTalurTierTo-
bebSi ,,susti mxaris~ rolSi swored qarTveli muSa-
mosamsaxureebi da momxmareblebi aRmoCndebian.  

zemoT aRniSnuli 38-e muxli ori nawilisgan Sedgeba,  
pirveli normis gageba aranair sirTules ar warmoadgens da, 
naTelia, Tu risi Tqma surda kanonmdebels. rac Seexeba meore 
normas, saWiroa konkretul magaliTebze dayrdnobiT sakiTxSi 
sicxadis Setana.  

magaliTi pirveli: 
qarTvelma momxmarebelma germaniaSi SeiZina avtomanqana. 

saxelSekrulebo daTqmiT garigeba germanuli samarTliT unda 
mowesrigebuliyo. 

magaliTi meore: 
qarTvelma muSam individualuri SromiTi xelSekruleba 

dado inglisur kompaniasTan _ londonSi. mxareebma garigebis 
mosawesrigeblad inglisis samarTali airCies. 

magaliTi mesame: 
germanulma avtomSenebelma sawarmom saqarTveloSi gaxsna 

Tavisi warmomadgenloba, romlis meSveobiTac igi avtomobilebis 
realizacias axdenda adgilobriv momxmareblebze. es yvelaferi 
xdeboda tipuri saxelSekrulebo formis gamoyenebiT, sadac 
aRniSnuli iyo, rom garigeba germanuli samarTliT unda 
mowesrigebuliyo. 

magaliTi  meoTxe:  
inglisurma navTobkompaniam saZiebo samuSaoebis Catarebis 

mizniT daiqirava qarTveli muSa-mosamsaxureebi. Sromis 
xelSekrulebebis saxiT warmodgenili iyo inglisuri kompaniis 
mier SemuSavebuli tipuri saxelSekrulebo formebi, romlebic 
iTvaliswinebda inglisis samarTlis arCevas. 

ismeba kiTxva: saqarTvelos sasamarTloebis mier xsenebuli 
saqmeebis ganxilvisas romel SemTxvevaSi unda iqnes  cnobili 
da romel SemTxvevaSi ara _ mxareTa nebis avtonomiis principi?  

mesame da meoTxe magaliTebSi, mxareTa mier germaniis da 
inglisis samarTlis arCeva SeiZleba baTilad iqnes cnobili, 
radgan germanulma da inglisurma sawarmoebma saqarTveloSive 
,,miagnes~ adgilobriv momxmareblebs da muSa-mosamsaxureebs. 
amitom, ucxo qveynis samarTlis arCeva CaiTvleba baTilad, Tu 
igi ugulebelyofs socialuri saxis im imperatiul normebs, 
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romlebic miRebulia saqarTveloSi momxmarebelTa da muSa-
mosamsaxureTa interesebis dasacavad.  

rac Seexeba pirvel da meore magaliTebs, aq piriqiT, 
mxareTa nebis avtonomiis principi ar unda iqnes SezRuduli, 
radgan TviT qarTvelma muSam da momxmarebelma ,,miagno~ 
sazRvargareT TavianT kontrahentebs da, aqedan gamomdinare, 
sruliad bunebrivia, rom maT airCies Sesabamisi qveynis 
samarTali. swored am ukanasknelis (e.i. inglisis da germaniis) 
samarTlis socialuri dacvis imperatiuli normebi unda iqnes 
gamoyenebuli ,,susti mxaris~ interesebis dasacavad. 

magaliTi saqarTvelos sasamarTlo praqtikidan: 
2003 wlis 7 ivniss saqarTveloSi (TbilisSi) daido Sromis 

xelSekruleba erTis mxriv mosarCele, romelic ruseTis 
federaciis moqalaqes warmoadgenda da meores mxriv `Petrofac 
International~ LTD-s Soris. es ukanasknelic, aseve saqarTvelos 
ararezident pirs warmoadgenda. xelSekrulebis mixedviT 
mxareebma momwesrigebel samarTlad airCies jersis (Jersey) 
samarTali.  

mosarCelis warmomadgenelma sasarCelo gancxadebaSi 
marTebulad miuTiTa, rom saqarTvelos sasamarTlos, miuxedavad 
imisa, rom mxareebma airCies jersis (Jersey) samarTali, igi ar 
unda gamoeyenebina, aramed unda gamoeyenebina saqarTvelos 
samarTali, Semdeg mosazrebaTa gamo: 

jersis kanonmdeblobiT, daqiravebuli muSakis 2 kviriani 
winaswari gafrTxilebis Semdeg, damsaqmebels SeeZlo 
yovelgvari mizezis gareSe gaeTavisuflebina samsaxuridan 
daqiravebuli muSaki, rasac konkretul SemTxvevaSi hqonda 
kidevac adgili. aRniSnuli winaaRmdegobaSi modioda im dros 
moqmed saqarTvelos Sromis kanonTa kodeqsis289 34-e muxlis 
imperatiul danawesebTan. xsenebuli kanoni gacilebiT ufro 
maRal standarts iTvaliswinebda muSa-mosamsaxureTa dacvis 
mizniT, vidre mxareTa mier arCeuli jersis samarTali, kerZod: 
saqarTvelos Sromis kanonTa kodeqsis 34-e muxliT gaTvaliswi-
nebuli iyo amomwuravi CamonaTvali, Tu ra SemTxvevaSi iyo 
uflebamosili damsaqmebeli gaeTavisuflebina muSaki samsaxu-
ridan. xsenebul CamonaTvaliT ki gaTvaliswinebuli ar iyo 
administraciis iniciativiT daqiravebuli muSakis samsaxuridan 
gaTavisufleba yovelgvari mizezis gareSe.  

amrigad, saqarTvelos sksk-is 38-e muxlis pirveli 
winadadebis Sesabamisad, kontrahentTa mier jersis samarTlis 
arCeva baTilad unda yofiliyo miCneuli sasamarTlos mier, 
Tumca amis aucilebloba ar dadga, radgan mxareebma morigebis 
aqti waradgines sasamarTloSi, romelic Tbilisis vake-
saburTalos raionuli sasamarTlos 2005 wlis 25 martis 
                                                           
289 miRebuli iyo saqarTvelos ssr umaRlesi sabWos mier 1973 wlis 28 ivniss. 
Zaladakargulia saqarTvelos 05/25/2006 #3182 kanoniT (axali Sromis kodeqsis 
miRebasTan dakavSirebiT). 
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ganCinebiT (saqme #2/625-05) damtkicebul iqna, xolo xsenebul 
sarCelze Sewyda saqmis warmoeba.  

rogorc zemoT iTqva, saqarTvelos sksk ,,susti mxaris~ 
interesebis dacvis sakiTxSi ufro radikaluria da mas ufro 
xisti pozicia ukavia, vidre romis konvencias, romi I reglaments 
da germaniis sksk-s. faqtia, rom, igi am sakiTxSi ufro 
Sveicariis da avstriis saerTaSoriso kerZo samarTlis kanonTa 
gavlenas ganicdis. 

Sveicariis sksk-is 120-e muxlis mixedviT, mxareebs ar aqvT 
ufleba Tavis Sexedulebisamebr gansazRvron samomxmareblo 
xelSekrulebis momwesrigebeli samarTali, rodesac momxmare-
beli ,,mignebul~ iqna gamyidvelis (mwarmoeblis) mier. aseT 
SemTxvevaSi xelSekruleba wesrigdeba momxmareblis (susti 
mxaris) Cveulebrivi sacxovrebeli adgilis  samarTliT.290  

avstriis sksk-iT mxareTa nebis avtonomia izRudeba Semdeg 
SemTxvevebSi: 1) roca saqonlis mwarmoebeli ,,miagnebs~ 
momxmarebels, maSin gamoyenebul iqneba am ukanasknelis 
Cveulebrivi adgilsamyofeli (habitual residence) qveynis samarTali; 
2) ramdenadac Sexebulia momxmareblis Cveulebrivi adgil-
samyofeli qveynis samarTlis imperatiuli normebi, samarTlis 
arCeva momxmareblis interesebis sazianod mxedvelobaSi ar 
miiReba (41-e muxli).291 

Sveicariis sksk-is mixedviT, Sromis xelSekrulebebSi, 
romlebic Cveulebriv wesrigdeba samuSaos Sesrulebis adgilis 
samarTliT, mxareebs SeuZliaT airCion sxva samarTlebrivi 
sistema, magram mxareTa nebis avtonomia SezRudul iqneba 
damqiraveblis (mewarmis) saqmianobis adgilis samarTliT. misi 
sacxovrebeli adgilis an Cveulebrivi adgilsamyofeli adgilis 
samarTliT, aseve daqiravebuli muSakis samarTliT (118-e 
muxli).292  

avstriis sksk-iT, Sromis xelSekrulebaSi, mxareebs ar 
SeuZliaT gverdi auaron im samarTlis imperatiul normebs, 
romlebic xelSekrulebis mimarT obieqturad unda iqnes 
gamoyenebuli. Cveulebriv es aris samuSao adgilis samarTali    
(44-e muxli).293  

bolos, unda aRiniSnos, rom saqarTvelos sksk 38-e muxli 
saqarTvelos sasamarTloebis mxridan rac SeiZleba ufro 
farTod unda iqnes ganmartebuli, Tuki sakiTxi Seexeba susti 
mxaris interesebis dacvas. aseTi poziciis dacva zneobrivad 
araTu gamarTlebulia, aramed savaldebuloc ki unda iyos 
yvelasaTvis. susti mxaris dacvis interesebis kuTxiT mzardi 

                                                           
290 Samuel, The New Swiss Private International Law, International and Comparative Law Quarterly, 
1988 Vol. 37, pp. 687-688. 
291 Kofler, Austrian Conflict of laws in International Business Transactions, Comparartive Law 
Yearbook of International Business, 1994 Vol. 16, p. 295. 
292 iqve, gv. 295-296. 
293 ix. Samuel,  dasax. naSr. gv. 687-688. 
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tendencia SeiniSneba msoflios mowinave qveynebis sasamarTlo 
praqtikaSi da kanonmdeblobaSi.294 

 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                           
294 ufro dawvrilebiT ix. Цвайгерт/Кётц, Введение в сравнительное правоведение в 
сфере частного права. Т. II. M., 1998, c. 16-39.   
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    xelSekrulebis  momwesrigebeli samarTali, 
       rodesac mxareebs igi ar aurCeviaT  
    
     

Tanamedrove msoflioSi saerTaSoriso xasiaTis komerciul 
xelSekrulebebTan dakavSirebiT sul ufro metad SeiniSneba 
tendencia, rom kontrahentebi garigebis mosawesrigeblad 
TviTonve irCeven maTTvis sasurvel samarTlebriv sistemas, 
Tumca umetes SemTxvevaSi mxareebi ar uTiTeben, romeli qveynis 
samarTliT surT maT xelSekrulebis mowesrigeba. swored 
aRniSnuli sakiTxebis kvlevas eZRvneba winamdebare naSromis 
meore nawili. 

mxareTa pasiuroba, rodesac isini ar sargebloben kanoniT 
miniWebuli uflebiT da ar irCeven maTTvis sasurvel 
samarTlebriv sistemas, SesaZloa gamowveuli iyos  romelime an 
ramdenime mizeziT:  

1) kontrahentTa azriT, garigebas keTilsindisierad orive 
mxare Seasrulebs da, Sesabamisad, momavalSi xelSekrulebasTan 
dakavSirebiT maT Soris aranairi sadavo sakiTxi ar warmoiSoba. 
aRniSnulidan gamomdinare, kontrahentebs sruliad zedmetad 
miaCniaT sakolizio sakiTxebze yuradRebis gamaxvileba. isini 
xom saqmis sasamarTlo ganxilvamde misvlas ar varaudoben;  

2) kontrahentebi xelSekrulebis dadebaze amaxvileben 
yuradRebas da ara iseT sakiTxze, romelmac SeiZleba maT Soris 
mkveTri azrTa sxvadasxvaoba gamoiwvios;  

3) zogjer kontrahentebi, ubralod, kargad ar icnoben 
samarTlebriv sakiTxebs da  ar iTvaliswineben im garemoebas, 
rom maT TviTonve SeuZliaT, winaswar gansazRvron, Tu romeli 
qveynis samarTliT moawesrigon xelSekruleba; 

4) kontrahentebi ki ar irCeven xelSekrulebis 
mosawesrigeblad romelime samarTlebriv sistemas, aramed 
axdenen mxolod saarbitraJo daTqmas,A im imediT, rom es 
ukanaskneli samarTlianobis principze dayrdnobiT gadawyvets 
mxareTa Soris warmoSobil davas.  

iuridiul literaturaSi gavrcelebuli mosazrebiT295, 
msoflioSi ZiriTadad gavrcelebulia ori saxis meTodi, 
romlebic gamoiyeneba xelSekrulebis mosawesrigeblad, im 
SemTxvevisaTvis, rodesac kontrahentebs ar aurCeviaT 
kompetenturi samarTali.   

pirvels pirobiTad xisti meTodi ewodeba, meores _ 
moqnili,  arsebobis ufleba aqvs mesame meTodsac, romelsac 
pirobiTad naxevrad moqnili meTodi (an naxevrad xisti)296 

                                                           
295 Lando, The Conflict of Laws Contracts, General Principles, Recueil Des Cours VI-1988, 
Dordrecht/Boston/London,  pp. 318-394.   
296 iqve, gv. 328. 
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SeiZleba ewodos. TiToeuli maTgani, Tavis mxriv, Seicavs 
gansxvavebul principebsa da qveprincipebs. 

 
 
 

       Tavi I. xisti meTodi 

 

    $1. xelSekrulebis dadebis adgili 

evropis qveynebisa da aSS-is sasamarTloebi XVIII saukunis 
ganmavlobaSi da XIX saukunis pirvel naxevarSi xelSekrulebis 
mosawesrigeblad, rogorc wesi, xelSekrulebis dadebis adgilis 
samarTals (Lex  loci  contractus) iyenebdnen.297  

XIX saukunis dasawyisamde vaWrebi, romelTac sakuTari 
satvirTo gemebi hqondaT, TviTonve an savaWro agentebis 
meSveobiT portSive yidulobdnen an yiddnen saqonels. e.i., 
umetes SemTxvevaSi xelSekrulebis dadebisaAda Sesrulebis 
adgili emTxveoda erTmaneTs. 1850 wlidan aqtiurad daiwyo 
ganviTareba fostam da telegrafma, ramac didad Seuwyo xeli 
saerTaSoriso vaWrobis ganviTarebas. aseve gaizarda bankebis 
aqtiurobac, SemoRebul iqna axali sabanko produqtebi, 
rogoricaa, magaliTad, akreditivi. yovelive aman ganapiroba is, 
rom umetes SemTxvevaSi saerTaSoriso savaWro garigebebis 
dadebisa da Sesrulebis adgili ukve aRar emTxveoda erTmaneTs. 
isini ideboda da sruldeboda sxvadasxva adgilas da sxvadasxva 
dros.298  

mogvianebiT, XIX saukunis meore naxevridan, zogierT 
qveyanaSi aRniSnuli praqtika nawilobriv Seicvala da 
sasamarTloebi aseve iyenebdnen xelSekrulebis Sesrulebis 
adgilis QsamarTalsac (Lex  loci solution). Lex  loci  contractus-ma am 
qveynebSi dakarga eqskluziuri ufleba da Tuki mas mainc 
iyenebdnen, mxolod maSin, roca sxvagvarad ver xerxdeboda 
xelSekrulebis `lokalizacia~.299   

miuxedavad saerTaSoriso komerciul praqtikaSi momxdari 
cvlilebebisa, es wesi zogierT qveyanaSi SenarCunda XX 
saukunis 80-iani wlebis bolomde. am qveynebs  ganekuTvneboda: 
italia300 (romis konvenciis miRebis Semdeg, cxadia, igi aRar 
iziarebda aseT pozicias), sabWoTa kavSiri (misi 
samarTalmemkvidre ruseTis federacia gansxvavebulad 
awesrigebs aRniSnul sakiTxs).301  

                                                           
297 Вольф, Международное частное право, перевод с английского , М., 1948,  c. 459-460.  
298 Lando, p. 244. 
299 iqve, gv. 321. 
300 Giuliano/Legarde,  Report  on the Convention on the Law Applicable to Contractual Obligations, 
Official Journal N L 266 of October ,1980,  A5,33.  
301 Розенберг, Международный договор и иностранное право, M., 2000, c. 42-92.  Badikov, The 
Russian Civil Code and the Rome Convention: applicable law in the absence of choice by the parties, 
Journal of Private International Law, 2005, Vol. 1 No. 2, pp. 269-289.        
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ruseTis imperiis 1864 wlis samoqalaqo saproceso kodeqsi 
SesaZleblobas iZleoda, xelSekrulebis mosawesrigeblad 
gamoyenebuliyo Lex loci contractus-i (707-e muxli). zemoaRniSnuli 
norma ganimarteboda  rogorc prezumfcia xelSekrulebis 
dadebis adgilis samarTlis gamoyenebis sasargeblod, rac imas 
niSnavda, rom misi yoveli konkretuli SemTxvevisaTvis 
gamoyeneba sulac ar iyo aucilebeli. magaliTad, ruseTis 
imperiis umaRlesma sasamarTlom ramdenime saqmeSi 
xelSekrulebis mosawesrigeblad upiratesoba mianiWa 
xelSekrulebis Sesrulebis adgilis samarTlis gamoyenebas, 
gansakuTrebiT maSin, rodesac garigebis Sesrulebis adgili 
ruseTSi iyo.302  

aRniSnuli praqtika radikalurad ar Secvlila 
bolSevikuri gadatrialebis Semdgom pirvel wlebSic. sabWoTa 
ruseTis 1920 wlis samoqalaqo saproceso kodeqsis me-7 muxlis 
mixedviT, sasamarTlom `mxedvelobaSi unda miiRos ucxo qveynis 
samarTali, sadac xelSekruleba daido~. am normis ganmartebidan 
gamomdinareobs, rom sasamarTloebsa da saxelmwifo arbitraJs 
(sagareo savaWro saarbitraJo komisia) hqondaT Tavisufali 
moqmedebisaTvis sivrce, anu, Tu isini saWirod CaTvlidnen, maSin 
SeeZloT, gamoeyenebinaT im qveynis samarTali, sadac 
xelSekruleba iyo dadebuli.303  

XX saukunis ormocdaaTiani wlebidan moyolebuli, 
mdgomareoba mniSvnelovnad Seicvala. saxelSekrulebo 
sakolizio samarTali moqnili meTodidan gadavida xist 
meTodze. SemdgomSi  dasabuTebul iqneba, rom es ukan 
gadadgmuli nabiji iyo. sabWoTa kavSiris saxelmwifo arbitraJma 
erTmniSvnelovnad mxari dauWira xelSekrulebis dadebis 
adgilis samarTlis gamoyenebas. aRniSnulis dasturia Semdegi 
ori saqme:  

1957 wlis saarbitraJo saqmis _ inglisuri kompania  
`Холлис~-i  sabWoTa sawarmo ,,Экспортлес~-is winaaRmdeg _ mixedviT, 
xelSekrulebis  mosawesrigeblad gamoyenebul iqna inglisis 
samarTali, vinaidan garigeba dadebuli iyo inglisSi;304  

1959 wlis saqmis _ daniuri kompania ,,Корн Фодерштоф 
Компаниен~-i sabWoTa sawarmo ,,Экспортхлеб~-is winaaRmdeg _ 
mixedviT, xelSekrulebis mosawesrigeblad sabWoTa sagareo 
ekonomikurma arbitraJma gamoiyena daniuri samarTali, vinaidan 
garigeba kopenhagenSi iyo dadebuli.305 

mogvianebiT sabWoTa kavSiris kanonmdeblobiT mTlianad 
iqna gaziarebuli saxelmwifo saarbitraJo praqtika da 1961 wlis 
samoqalaqo samarTlis safuZvlebis 126-e I muxliT 

                                                           
302 Makarov, Das interregionale Privatrecht des vorrevolutionären Russlands, ZvgIRW, 54, 1941, S. 
249-286; Lando-s naSromis mixedviT, gv. 322.   
303 Lando, gv. 244. 
304 Лунц, Международное частное право,  Особенная часть,  M., 1975, c. 189. 
305 iqve, gv. 189. 
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gaTvaliswinebul iqna Semdegi saxis xisti norma: `sagareo 
savaWro garigebaSi mxareTa ufleba-movaleobani unda 
ganisazRvros xelSekrulebis dadebis adgilis samarTliT, 
garda im SemTxvevisa, Tu sxva rame ar aris gaTvaliswinebuli 
mxareTa SeTanxmebiT~.  

Teoriulad es norma erT sibrtyeze ganixilavda  rogorc 
sabWoTa kavSiris, aseve ucxo qveynis samarTals. amrigad, 
sagareo ekonomikur saarbitraJo komisias saSualeba eZleoda, 
daemtkicebina, rom igi miukerZoebeli iyo sagareo savaWro 
garigebidan warmoSobili davebis gadawyvetisas da ucxo qveynis  
samarTals gamoyenebis zustad imdenive Sansi hqonda, ramdenic 
sabWoTa samarTals. aseTi xisti sakolizio normis gamoyenebis 
axsna SeiZleboda imis SiSiT, rom saarbitraJo sasamarTlos 
xelSekrulebidan gamomdinare ufleba-movaleobaTa mosawesri-
geblad tendenciurad ar gamoeyenebina mxolod Tavisi qveynis 
samarTali.306 

saqarTvelos ssr-is 1964 wlis samoqalaqo samarTlis 
kodeqsis307  575-e muxli faqtobrivad zemoaRniSnuli normis 
gameoreba iyo: `mxareTa ufleba-movaleobebi sagareo-savaWro 
garigebaSi ganisazRvreba garigebis dadebis adgilis kanoniT, 
Tu mxareTa SeTanxmebiT sxva ram ar aris dadgenili~.  

dRes, rodesac saerTaSoriso xelSekrulebaTa umetesoba 
mxareTa TandaswrebiT ar ideba, Lex loci contractus-i, rogorc xisti 
sakolizio normis  gamoyeneba, anaqronizmia. wina saukuneebSi am 
principis gamoyeneba bunebrivi movlena iyo, vinaidan 
xelSekruleba umetes SemTxvevaSi erTsa da imave dros da 
adgilas ideboda da sruldeboda.  

sabWoTa kavSiris saxelmwifo saarbitraJo praqtikisa da 
doqtrinis mier aRiarebuli Lex loci contractus-is principis 
gamoyenebis mimarT dasavleTis iuridiul literaturaSi 
sruliad samarTlianad gamoiTqva mZafri kritika. magaliTad, 
cnobili Sveicarieli kolizionisti Snitceri aRniSnavda: 
komerciuli xasiaTis xelSekrulebebi dRes umeteswilad 
xorcieldeba mxareTa dauswreblad, is ar ideba, sivrceSi: `igi  
sulieri kavSiria pirTa Soris,  kavSiri, romlisTvisac ar 
arsebobs adgilsamyofeli, nivTisagan gansxvavebiT~.308  

zemoTqmulis pasuxad luncma ganacxada: `yoveli 
xelSekruleba aris  iuridiuli faqti, rac mxareTa nebidan 
momdinareobs. es iuridiuli faqtebi xorcieldeba sivrceSi da 
araferia xelovnuri imaSi, rom maTi ganxorcielebis adgils 
garkveuli iuridiuli mniSvneloba eniWeba~.309  

                                                           
306 Lando, gv. 323. 
307 miRebulia saqarTvelos ssr-is meeqvse mowvevis umaRlesi sabWos meoTxe 
sesiaze 1964 wlis 26 dekembers. 
308 Schnitzer,  Rabels Z., 1969, H.I. S. 305; citirebulia: Лунц, Международное частное право/ 
Особенная часть, M., 1975, c. 186. 
309 Лунц-is naSromis mixedviT, gv. 186. aRsaniSnavia, rom amJamad ruseTis 
federaciis samoqalaqo kodeqsis 1211-e I muxlis Sesabamisad, xelSekrulebis 
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luncis xsenebuli mosazreba ar unda iqnes gaziarebuli  
Semdeg garemoebaTa gamo: cxadia, is marTalia im sakiTxSi, 
rodesac saubrobs, rom suverenuli saxelmwifos nebaa, mianiWos 
ama Tu im faqtobriv garemoebas, rogoricaa, magaliTad, 
xelSekrulebis dadebis adgili, garkveuli iuridiuli 
mniSvneloba.  amaSi miuRebeli araferia, magram sxva sakiTxia, 
ramdenad gamarTlebulia igi praqtikuli TvalsazrisiT, 
saerTaSoriso savaWro brunvis interesebiT da, saerTod, 
ramdenad pasuxobs Tanamedrove cxovrebis moTxovnebs? qvemoT 
iqneba naCvenebi, rom Lex loci contractus-is principi ar pasuxobs 
zemoT aRniSnul moTxovnebs.  

pirvel rigSi, unda aRiniSnos, rom Lex loci contractus-i 
sxvadasxva qveynis kanonmdeblobiT gansxvavebulad ganimarteba: 
braziliaSi, taivansa da iaponiaSi xelSekrulebis dadebis 
adgilad miiCneva teritoria, saidanac oferti gaigzavna;310 
italiisa311 da sabWoTa kavSiris312 samarTlis mixedviT ki, 
xelSekrulebis dadebis adgilad miiCneva (sabWoTa kavSiris 
SemTxvevaSi miiCneoda) oferentis mier aqceptis miRebis adgili; 
inglisis sasamarTlo praqtikis mier SemuSavebuli  `safosto 
yuTis~ (mail-box) Teoriis mixedviT ki, xelSekrulebis dadebis 
adgilad miiCneva aqceptis gagzavnis adgili.313 TviT is faqti, 
rom  Lex loci contractus-i sxvadasxva qveynis kanonmdeblobiT 
gansxvavebulad ganimarteba, cxadia, ar metyvelebs misi 
gamoyenebis sasargeblod. igi ewinaaRmdegeba msoflio Tu 
regionaluri masStabiT sxvadasxva qveynis sakolizio 
kanonmdeblobis daaxloebisa da unificirebis process, rac 
esoden aucilebelia saerTaSoriso savaWro brunvis 
interesebisaTvis.   

mTavari argumenti  Lex loci contractus-is, rogorc xisti 
sakolizio normis, gamoyenebis winaaRmdeg,  isaa, rom mxareTa 
mier xelSekrulebis dadebis adgils SeiZleba sruliad 
SemTxveviTi xasiaTi hqondes.314 aqedan gamomdinare, aragonivruli 

                                                                                                                                                                                           
mosawesrigeblad ar gamoiyeneba Lex loci contractus-i, Tumca misi uryofa ise 
moxda, rom rusul iuridiul literaturaSi arasodes gamarTula diskusiebi 
xsenebul Temaze.  
310 Lando-s naSromis mixedviT, gv. 322. 
311 italiis samoqalaqo kodeqsis 1326-e muxli; Lando-s naSromis mixedviT,  gv. 
322.  
312 ruseTis ssr-is 1964 wlis samoqalaqo kodeqsis 162-e-163-e muxlebi; 
saqarTvelos ssr-is 1964 wlis samoqalaqo kodeqsis 158-e muxli. 
313 Zweigert, Kötz, Introduction to Comparative Law (Claredon press, Oxford, translated from the 
German by Tony Weir), Third revised edition, 1998, pp. 358-359.  
314 Раапе, Международное частное право, Перевод с немецкого, M., 1960, c. 451. aqve unda 
aRiniSnos, rom luncma Segnebulad gverdi auara am sakiTxis ganxilvas, 
Tumca igi kargad icnobda raapes naSroms, romelic 1960 wels germanulidan 
rusulad iTargmna da romlis redaqtoric Tavad iyo. marTalia, raapem 
mxolod erTi winadadeba  dauTmo Lex loci contractus-is koncefciis kritikas: 
`aseTi saxis (sakolizio, a.i.) sabmeli met-naklebi xarisxiT SemTxveviT 
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iqneba xelSekrulebis mosawesrigeblad im qveynis samarTlis 
gamoyeneba, romelsac masTan aranairi kavSiri ar gaaCnia.  

magaliTi:  
qarTvelma da ukrainelma komersantebma malaiziaSi 

gamarTul aziis ganviTarebis biznesforumze yofnisas dades 
xelSekruleba saqarTvelodan ukrainaSi Rvinis eqsportis 
Sesaxeb, magram ar dauTqvamT, romeli samarTlebrivi sistemiT 
unda mowesrigebuliyo garigeba. sabWoTa kavSirSi gabatonebuli 
doqtrinisa da saarbitraJo praqtikis Tanaxmad, mxareTa Soris 
warmoSobili davis SemTxvevaSi xelSekrulebis mosawesrigeblad 
unda gamoyenebuliyo malaiziuri samarTali, rac, cxadia, 
sakiTxisadmi metad aragonivruli midgoma iqneboda.  

albaT, am mosazrebebis gamo, dResdReobiT, arcerTi 
mowinave qveyana ar iyenebs calsaxad, xisti normis saxiT, Lex loci 
contractus-s, rogorc ZiriTad instruments, sakolizio sakiTxebis 
gadasawyvetad.  

 
 

   $2. xelSekrulebis Sesrulebis adgili 

xelSekrulebis Sesrulebis adgilis samarTlis (Lex loci 
solutionis) gamoyeneba garigebis mosawesrigeblad didi warmatebiT 
sargeblobda germaniaSi, rac, pirvel rigSi, gamowveuli iyo 
savinis avtoritetiT. misi azriT, yoveli xelSekruleba 
sakolizio sakiTxebis gadawyvetis dros ganicdis `bunebriv 
lokalizacias~ romelime qveynis samarTliT;315 `TiToeuli 
samarTalurTierTobis mimarT unda dadgindes is kanoni, 
romelsac igi Tavisi bunebis mixedviT ganekuTvneba, an romlis 
moqmedebac masze vrceldeba~ da, amrigad, unda gamoirkves, sad 
aqvs mocemul samarTal-urTierTobas, rogorc man uwoda, 
`Tavisi adgili~ (Sitz). saxelSekrulebo valdebulebiTi 
urTierTobebis mimarT mas aseT `adgilad~ garigebis Sesrulebis 
adgili miaCnda. savinis azriT: valdebuleba iseTi ramaa, rom igi 
zRudavs pirovnebis arCevans (diskrecias) da warmoiSoba raRac 
aucilebloba. es ukanaskneli ki swored xelSekrulebis 
Sesrulebaa.316  

Lex loci solutionis-i gaTvaliswinebuli iyo 1863 wlis saqsoniis 
kodeqsiT, romelic savinis moZRvrebas miiCnevda mecnierebis 
ukanasknel sityvad; aseve, igi farTod gamoiyeneboda germaniis 
sasamarTlo praqtikaSi.317 rogorc etyoba, es gamoiwvia im 
garemoebamac, rom sarCeli germaniis samoqalaqo saproceso 
kanonmdeblobiT Setanili unda yofiliyo movalis sacxovrebeli 

                                                                                                                                                                                           
xasiaTs atarebs da, garda amisa, xSirad misi gansazRvra rTulia~, magram igi 
imdenad damajerebelia, rom arcerT sabWoTa avtors ar ucdia misi uaryofa. 
315  Savigny, A Treatise on the Conflicts of Laws,  2ed. trans. by Gutrie, Edinburgh, 1880, p. 137. 
316 Вольф, Международное частное право, Перевод с английского, M., 1948, c. 50. 
317 Макаров, Международное частное право, M., 1924, c. 92. 
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adgilis mixedviT. es ukanaskneli ki, rogorc cnobilia, xSirad 
emTxveoda xelSekrulebis Sesrulebis adgils.  

aRsaniSnavia, rom saqarTvelos kanonmdeblobiTac 
analogiuri normebia gaTvaliswinebuli, kerZod, saqarTvelos 
samoqalaqo saproceso kodeqsis me-15 muxliT: `sarCeli 
waredgineba mopasuxis sacxovrebeli adgilis mixedviT~. me-16 II 
muxliT ki: `xelSekrulebidan gamomdinare sarCelebi 
sasamarTlos waredgineba xelSekrulebis Sesrulebis adgilis 
an im adgilis mixedviT, sadac xelSekruleba unda 
Sesrulebuliyo~.   

saqarTvelos saerTaSoriso kerZo samarTlis kanonis me-9 
muxlis `a~ qvepunqtiT: saqarTvelos sasamarTloebs 
saerTaSoriso kompetencia aqvT im SemTxvevaSi, Tu `mopasuxe 
ramdenime piria da erT-erT maTgans sacxovrebeli adgili, 
rezidencia an Cveulebrivi adgilsamyofeli saqarTveloSi aqvs~. 
me-9 muxlis `b~ qvepunqtiT ki: saqarTvelos sasamarTloebs 
saerTaSoriso kompetencia aqvT im SemTxvevaSi, Tu 
`xelSekrulebiT gansazRvruli valdebulebebis Sesrulebis 
adgili saqarTveloSia~. 

yovelive zemoT Tqmulis Semdeg SeiZleba Seiqmnas iseTi 
STabeWdileba, rom xelSekrulebis mosawesrigeblad Lex loci 
solutionis-is principis gamoyeneba ueWvelad unda iqnes 
mxardaWerili. aq aucilebelia, erTmaneTisgan gaimijnos 
saproceso da sakolizio kanonmdeblobis miznebi. rogorc 
cnobilia, kreditorisaTvis gadamwyveti mniSvneloba aqvs 
sasamarTlo gadawyvetilebis aRsrulebas, romelic movalis 
winaaRmdeg aris mimarTuli. es ki SesaZloa, problematuri 
gaxdes, Tu sasamarTlo gadawyvetilebis aRsruleba sxva 
qveyanaSi unda ganxorcieldes. amitomac, praqtikuli 
mosazrebebidan gamomdinare, upriania, Tuki gadawyvetilebas 
gamoitans is sasamarTlo, romlis samoqmedo teritoriazec unda 
moxdes sasamarTlo gadawyvetilebis aRsruleba. umetes 
SemTxvevaSi ki movalis sacxovrebeli adgili (Residences) emTxveva 
misi uZrav-moZravi qonebis adgilsamyofelsa da xelSekrulebis 
Sesrulebis adgils. am poziciidan gamomdinare, bunebrivia da 
mizanSewonilic, sarCeli xelSekrulebis Sesrulebis adgilas 
arsebul sasamarTloSi iqnes Setanili. amave dros, 
erTmaneTisagan unda gaimijnos sasamarTloebis saerTaSoriso 
kompetenciisa Tu sasamarTlo gansjadobis sakiTxebi 
konkretuli qveynis samarTlis gamoyenebis sakiTxisgan. 
SesaZloa, saqme erTi qveynis sasamarTlom (am SemTxvevaSi 
xelSekrulebis Sesrulebis adgilis sasamarTlom) ganixilos, 
xelSekrulebis mimarT ki sxva qveynis samarTali iqnes 
gamoyenebuli. cxadia, am SemTxvevaSic aranairi problema 
sasamarTlo gadawyvetilebis aRsrulebis kuTxiT ar arsebobs.  
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magaliTi:  
espanel da italiel mewarmeebs Soris dadebuli iyo 

xelSekruleba, romelic am ukanasknelma daarRvia. sarCeli 
Setanil iqna movalis sacxovrebeli adgilis mixedviT, anu 
italiis sasamarTloSi, xelSekrulebis mosawesrigeblad ki 
mosamarTlem gamoiyena espanuri samarTali. italiis 
sasamarTlos gadawyvetileba movalis (italieli mewarmis) 
mimarT iZulebis wesiT aRsrulda italiaSi. cxadia, 
aRsrulebisaTvis xeli ar SeuSlia im garemoebas, rom 
sasamarTlom espaneTis materialuri samarTali gamoiyena.  

amrigad, Lex loci solutionis-is gamoyenebis sasargeblod 
samoqalaqo saproceso samarTalsa da saerTaSoriso kerZo 
samarTlis procesSi damkvidrebuli normebis moSvelieba 
uadgiloa.   

Lex loci solutionis-is principis upiratesoba Lex loci contractus-Tan 
isaa, rom Sesruleba xelSekrulebis mTavari mizania. amrigad, 
savsebiT gasagebia, rom adgili, sadac unda moxdes garigebis 
Sesruleba, is adgilia, saiTkenacaa mimarTuli xelSekrulebis 
`mizidulobis Zala~ (Center of gravity). rogorc zemoT aRiniSna, 
xelSekrulebis dadebis adgili SeiZleba SemTxveviT xasiaTs 
atarebdes, rac xelSekrulebis Sesrulebis adgilze ver iTqmis.   

dadebiT momentebTan erTad, aseve unda aRiniSnos is 
uaryofiTi movlenac, rac Lex loci solutionis-is gamoyenebas axlavs 
Tan. magaliTad, Tu mxareebma garigebis dadebisas ar miuTiTes 
xelSekrulebis Sesrulebis adgili, maSin misi gansazRvra 
SesaZloa problematuri gaxdes. aseT SemTxvevaSi Lex loci solutionis-
i unda dadgindes Lex fori-s mixedviT.  

xelSekrulebis Sesrulebis adgili, Lex loci contractus-is 
msgavsad, gansxvavebulad ganimarteba sxvadasxva qveynis 
samarTalSi.  

saqarTvelos samoqalaqo kodeqsis 362-e muxlis mixedviT, 
`Tu Sesrulebis adgili ar aris gansazRvruli da arc 
valdebulebiTi urTierTobis arsidan gamomdinareobs, maSin 
sagnis miwodeba Semdegnairad unda moxdes:  

a. individualurad gansazRvruli sagnis SemTxvevaSi _ im 
adgilas, sadac igi valdebulebis warmoSobis momentisTvis 
imyofeboda; 

b. gvarobiT gansazRvruli sagnis SemTxvevaSi _ im adgilas, 
sadac imyofeboda movalis sawarmo; Tu aseTi ar aris, maSin _ 
misi sacxovrebeli adgilis (iuridiuli misamarTis) mixedviT~.   

imave kodeqsis 386-e muxlis mixedviT: `Sesrulebis 
saeWvoobisasF fuladi valdebuleba unda Sesruldes 
kreditoris adgilsamyoflis (sacxovrebeli adgilis an 
iuridiuli misamarTis) mixedviT~. 
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rogorc Cans, saqarTvelos samoqalaqo kodeqsiT 
gaTvaliswinebulia xelSekrulebis Sesrulebis sami gansxvave-
buli adgili sxvadasxva saxis xelSekrulebis mimarT.318   

mTavari argumenti Lex loci solutionis-is gamoyenebis winaaRmdeg 
isaa, rom SesaZlebelia, xelSekrulebis Sesrulebis adgili 
iyos ara erT calke aRebul qveyanaSi, aramed ramdenimeSi 
erTdroulad. gansakuTrebiT es SeiZleba iTqvas garigebebidan 
yvelaze metad gavrcelebul nasyidobis xelSekrulebaze, 
romelic, rogorc cnobilia, ormxriv xelSekrulebaTa ricxvs 
ganekuTvneba.319 

magaliTi:   
germanelma da qarTvelma komersantebma dades saqonlis 

nasyidobis xelSekruleba. Lex loci solutionis-is principiT 
xelmZRvanelobis SemTxvevaSi xelSekrulebis mimarT gamoye-
nebul unda iqnes ori qveynis samarTali; erTi mxriv, germanuli 
samarTali, vinaidan qarTulma mxarem Rvino gagzavna germaniaSi, 
sadac xelSekrulebiT saqonlis miwodebis adgili iyo 
gaTvaliswinebuli da, meore mxriv, qarTuli samarTali, vinaidan 
syidvis fasis gadaxda (Tanxis gadmoricxva), garigebis pirobebis 
Tanaxmad, saqarTveloSi unda momxdariyo. pirvel SemTxvevaSi, 
saqonlis xarisxis, naklulobisa Tu danaklisis, misi 
dagvianebiT miwodebis sakiTxebi unda ganxilul iqnes germanuli 
samarTliT, xolo Tanxis aradroulad gadmoricxvis, 
procentebis daricxvis, sauravis dakisrebis sakiTxebis mimarT 
gamoyenebul unda iqnes qarTuli samarTali.  

sakolizio sakiTxis amdagvarad gadawyvetis SemTxvevaSi  
miviRebT xelSekrulebis `gaxleCas~ (fr. dèpeçage), vinaidan erTi 
xelSekrulebis mimarT gamoyenebul unda iqnes ori qveynis 
samarTali.   

xelSekrulebis danawevrebis  ideas  emxrobodnen bari320 da 
Semdgomi drois zogierTi sxva germaneli iuristi, romlebic 
SesaZleblad Tvlidnen erTi xelSekrulebis mimarT TiToeuli 
kontrahentis erovnuli samarTlis gamoyenebas. maTi mosazrebiT, 
TiToeul mxares unda hqonoda kanonieri molodini, rom misi 
saxelSekrulebo valdebuleba mowesrigdeboda misive erovnuli 
samarTliT. 1860 wels germaniis sasamarTlom am mimarTulebiT 
gadadga pirveli nabiji da xelSekrulebis mimarT gamoiyena 
xelSekrulebis Sesrulebis adgilis samarTali, ramac 
SemdgomSi xeli Seuwyo xelSekrulebis `danawevrebis~ meTodis 
danergvas.321  

                                                           
318 ufro dawvrilebiT ix. zarandia, saxelSekrulebo valdebulebebis 
Sesrulebis adgili da vadebi, Tb., (jisiai), 2005, gv. 3-27. 
319 axvlediani, valdebulebiTi samarTali, Tb., 1998, gv. 24.  
320 Bar, The theory and practice of private international law,  2d ed., rev. and enl. Tr. by G. R. 
Gillespie. Edinburgh : W. Green & Sons, 1892, p. 315. 
321 ix.  Lando, dasax. naSr., gv. 253. 
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1959 wlidan germaniis  sasamarTloebi sul ufro da ufro 
naklebad iyenebdnen xelSekrulebis `gaxleCis~ meTods.322 
amrigad, aRniSnuli gacilebiT ufro adre moxda, vidre 
germaniis federaciuli respublika SesabamisobaSi moiyvanda 
Tavis kanonmdeblobas romis konvenciasTan, rac 1986 wels 
ganxorcielda;  

Sveicariis sasamarTloebma aseve gaiziares savinisa da 
baris Sexedulebani da isinic xelSekrulebis mosawesri-geblad 
iyenebdnen xelSekrulebis Sesrulebis adgilis samarTals. am 
Teoriis miRebas ki xelSekrulebis `dana-wevrebis~ principis 
aRiareba mohyva.323  
 Sveicariis sasamarTloebma 1952 wlidan uaryves 
xelSekrulebis `danawevrebis~ meTodis gamoyeneba.324  

dResdReobiT evropuli qveynebis arc sasamarTlo praqtika 
da arc Teoretikosebi ar emxrobian xelSekrulebis 
`danawevrebis~ koncefcias. marTalia, TiToeuli mxare elis, rom 
misi saxelSekrulebo valdebuleba misave erovnul samarTals 
daeqvemdebareba, magram aucilebelia, mxareTa molodini aseve 
iTvaliswinebdes, rom mxolod erTi marTlwesrigi unda iqnes 
gamoyenebuli mTlianad xelSekrulebis mimarT da ara erT-erTi 
kontrahentis valdebulebis mimarT. saerTaSoriso xelSekrule-
baSi, romelic dadebulia sxvadasxva qveynis warmomadgenlebs 
Soris, mxareTa molodini imisa, rom TavianTi valdebulebis 
mimarT mxolod sakuTari erovnuli samarTali iqnes 
gamoyenebuli, praqtikulad ganuxorcielebelia.325 xelSekruleba 
_ es xom kontrahentTa ormxrivi nebis Tanxvedraa da igi ar 
SeiZleba xelovnurad gaixliCos. erTma marTlwesrigma unda 
moawesrigos xelSekruleba. 

dResdReobiT arc erTi qveyana ar iyenebs `sufTa saxiT~ Lex 
loci solutionis-is princips. es ukanaskneli ukve aRar gamoiyeneba 
xistad, rogorc wamyvani sakolizio sabmeli. igi gamoiyeneba ara 
yvela saxis saxelSekrulebo urTierTobis mimarT, aramed 
konkretuli saxis xelSekrulebebis mimarT, an konkretuli 
garemoebebidan gamomdinare, sxva sakolizio sabmelebTan erTad. 
aRniSnulis damadasturebelia TurqeTis mier XX saukunis 
bolos miRebuli kanoni.    

TurqeTis 1982 wlis 20 maisis saerTaSoriso kerZo 
samarTlis kanonis (#2675) 24-e muxli iTvaliswinebs, rom, Tu 
mxareTa mier  pirdapir ar aris arCeuli samarTali, maSin 
xelSekrulebis mosawesrigeblad gamoiyeneba Lex loci solutionis, 
xolo Tu xelSekruleba unda Sesruldes ramdenime qveyanaSi, 

                                                           
322 Drobnig, American-German Private International Law, Bilateral Studies in Private International 
Law, No.4. ed.2, Dobbs Ferry, N.Y., 1972, pp. 240-241.  
323 Vischer,. Internationales Vertragsrecht, Berne, 1962, 95; Lando-s naSromis mixedviT,     
gv. 253. 
324 Vischer, The concept of the characteristic performance reviewed, A. Borràs et al. (eds.), E pluribus 
Unum, 1996, p. 501.  
325 Раапе, Международное частное право, M., 1960, c. 486-492.  
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maSin gamoiyeneba `principuli~ Sesrulebis adgilis samarTali. 
im SemTxvevaSi ki, Tu SeuZlebelia dadgindes garigebis 
Sesrulebis adgili, maSin xelSekruleba unda mowesrigdes im 
qveynis samarTliT, romelTanac mas yvelaze mWidro kavSiri 
aqvs.326 

amrigad, is qveynebi, romlebic simpaTiiT arian ganwyobilni 
Lex loci solutionis-is mimarT, mainc bolomde misi erTgulni ar arian 
da sxvadasxva saxis xelSekrulebaTa mosawesrigeblad, masTan 
erTad, damatebiT sxva saxis sakolizio sabmelebsac uxmoben. 

 
  

       $3. sakolizio sabmelTa nusxa  

 rogorc zemoT aRiniSna, zogierTi qveynis mier 
mxardaWerilma xistma midgomam, romelic nebismieri 
xelSekrulebis mimarT mxolod Lex loci contractus-is an Lex loci 
solutionis-is gamoyenebas gulisxmobs, praqtikaSi ver gaamarTla.  
 aRniSnulidan gamomdinare, garkveulma qveynebma  mxari 
dauWires ara erTi romelime sakolizio sabmelis, aramed 
sxvadasxva saxis sakolizio sabmelis gamoyenebas ama Tu im saxis 
xelSekrulebis mimarT.  

1974 wels, espaneTis samoqalaqo kodeqsSi Setanili 
cvlilebebis Sedegad, me-10 V muxliT gaTvaliswinebuli iyo 
Semdegi: Tu mxareTa mier ar iyo arCeuli kompetenturi 
samarTali, maSin xelSekruleba unda mowesrigebuliyo mxareTa 
saerTo moqalaqeobis qveynis samarTliT. aseTis ararsebobis 
SemTxvevaSi _ mxareTa saerTo domiciliiT,327 xolo am 
ukanasknelis ararsebobis SemTxvevaSic _ xelSekrulebis 
dadebis adgiliT.  

uZravi nivTis nasyidobis xelSekrulebis mimarT 
gamoiyeneboda misi adgilsamyofeli qveynis samarTali, xolo 
moZravi nivTebis nasyidobis xelSekrulebis mimarT ki 
gamyidvelis sawarmos rezidenciis adgilis samarTali (me-5 V 
muxli).328 

Cuqebis xelSekrulebis mimarT gamoiyeneboda mCuqeblis 
moqalaqeobis kanoni (me-7 VII muxli). Sromis xelSekrulebebis 
mimarT ki samuSaos Sesrulebis adgilis samarTali (me-10 VI 
muxli).329   

                                                           
326 Ansay/Scheider, The Private International Law of Turkey, NILR 1990,  pp. 200-210. 
327 domicili (domicilii) _ Cveulebrivi sacxovrebeli adgili. ix. Wanturia, 
Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi (samarTali) Tb. 
1997, gv. 172-176.  
328 espaneTis samoqalaqo kodeqsis amonaridebis araoficialuri rusuli 
Targmani, romelic uSualod sakolizio sakiTxebs Seexeba ix. Международное 
частное право. Иностранное законодательство // Предисл. Маковского; сост. и науч. ред. 
Жильцов/Муранов (Статут) M., 2001, c. 308-319. 
329 iqve. gv. 312. mogvianebiT espaneTma Tavis kanonmdebloba SesabamisobaSi 
moiyvana romis 1980 wlis konvenciasTan. 
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msgavsi pozicia iyo gaTvaliswinebuli italiis samoqalaqo 
kodeqsiT, kerZod: Sesavali nawilis 25-e III muxliT, 
xelSekruleba unda mowesrigebuliyo saerTo moqalaqeobis 
kanoniT, an, aseTis ararsebobis SemTxvevaSi, xelSekrulebis 
dadebis adgilis samarTliT. xelSekrulebebi, romlebic uZravi 
qonebis gasxvisebas Seexeboda, wesrigdeboda misi 
adgilmdebareobis qveynis samarTliT.330  
 1984 wlis 18 dekembris #975 kanoniT italiam mTlianad 
moaxdina   romis 1980 wlis konvenciis inkorporireba Tavis 
kanonmdeblobaSi, kerZod, italiis sksk-is 57-e muxlSi 
ganxorcielebuli cvlilebebiT, riTac faqtobrivad uari 
ganacxada xisti meTodis mxardaWeraze.331  
 Tavis droze profesorma sergo jorbenaZem, sruliad 
marTebulad, kritikuli azri gamoTqva xisti meTodis (kerZod, 
saqarTvelos ssr samoqalaqo kodeqsSi Camoyalibebul normaze, 
romelic mxars uWerda xelSekrulebis dadebis adgilis 
samarTlis gamoyenebas) mimarT: ,,amJamindeli samoqalaqo 
kodeqsis yvelaze susti kari me-8 karia . . . es exeba mis mier 
civilisturi urTierTobis mowesrigebis xarvezebsac da imas, 
rom yvelaferi winaswarve mkacrad gansazRvrulia sakolizio 
normebiT, romlebic sxvadasxva sadao SemTxvevebs ise 
ganixilaven, rom ar iTvaliswineben saqmis konkretul 
garemoebebs da gamoricxaven saqmisadmi swored im 
samarTlebrivi sistemis normebis gamoyenebas, romelTanac igi 
yvelaze mWidrodaa dakavSirebuli. am ukanaskneli principebis 
gaTvaliswineba Tavidan agvaSorebda sakolizio meTodis 
gamoyenebis ukiduresobebs~.332  
 
 
   

   Tavi II. naxevrad moqnili meTodi 

avstriis 1978 wlis `saerTaSoriso kerZo samarTlis~ 
federaluri kanonis pirveli I muxliT gaTvaliswinebulia 
Semdegi: kerZo samarTlebrivi xasiaTis urTierTobebi, romelSic 
ucxouri elementi monawileobs, unda mowesrigdes im qveynis 
samarTliT, romelTanac samarTalurTierTobas yvelaze mWidro 
kavSiri aqvs.  

zemoT aRniSnuli principidan gamomdinare, yoveli 
konkretuli SemTxvevis mimarT sasamarTlom SeiZleba 
mizanSewonilad CaTvalos xelSekrulebis dadebis adgilis, 

                                                           
330 Giuliano/Lagarde,  Report on the convention on the law applicable to contractual obligations No L 
266 of 9 October 1980, A5,33. 
331 italiis sksk-is araoficialuri rusuli Targmani ix. Международное частное 
право. Иностранное законодательство, Предисл. Маковского; сост. и науч. ред. 
Жильцов/Муранов (Статут) M., 2001,  c. 323-340. 
332 jorbenaZe, saqarTvelos momavali samoqalaqo kodeqsis ZiriTadi 
problemebi //samarTlis reforma saqarTveloSi, Tb., 1994, gv. 153. 
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xelSekrulebis Sesrulebis adgilis, mxareTa moqalaqeobisa Tu 
Cveulebrivi sacxovrebeli adgilis samarTlis gamoyeneba. zemoT 
aRniSnuli normiT kanonmdebelma mxari dauWira moqnil meTods 
da sasamarTloebs moqmedebis garkveuli Tavisufleba mianiWa.333  

aRsaniSnavia, rom avstriis 1978 wlis sksk-iT pirvelad 
msoflioSi sakanonmdeblo doneze moxda `yvelaze mWidro 
kavSiris~ koncefciis aRiareba,334 ramac SemdgomSi xeli Seuwyo 
(safuZveli Cauyara) sxva evropuli da araevropuli qveynebis, 
maT Soris saqarTvelos, kanonmdeblobaSi analogiuri moqnili 
sakolizio normis asaxvas.335   

1998 wlis 1 dekembramde arsebuli redaqciiT avstriis sksk-
iT gaTvaliswinebuli iyo Semdegi:     
 36-e muxliT ormxrivi xelSekrulebis mimarT gamoiyeneboda 
im kontrahentis Cveulebrivi sacxovrebeli adgilis samarTali, 
romelsac unda Seesrulebina fuladi valdebuleba, xolo Tu am 
ukanasknels iuridiuli piri (sawarmo) warmoadgenda, maSin _ 
misi saqmianobis adgilis samarTali.336  
 xsenebuli kanonis 27-e-45-e muxlebiT gaTvaliswinebuli iyo 
Semdegi saxis xisti sakolizio sabmelebi (Fixed connection points): 
nasyidobis xelSekruleba eqvemdebareboda gamyidvelis 
samarTals; gadazidvis xelSekruleba _ gadamzidvelis 
samarTals; nardobis xelSekruleba _ samuSaos Semsruleblis 
samarTals; davalebis xelSekruleba _ warmomadgenlis 
samarTals; sabanko garigebebi (igulisxmeba sakredito 
xelSekrulebebi, akreditivi Tu sxva) _ bankis (an misi 
filialis) saqmianobis adgilis samarTals; sasaqonlo Tu 
safondo birJaze dadebuli xelSekrulebebi _ maTi 
adgilsamyofeli adgilis samarTals da sxv. is xelSekrulebebi 
ki, romlebic ar iyo gaTvaliswinebuli kanonis 27-e-45-e 
muxlebiT, unda mowesrigebuliyo kanonis pirveli muxliT _ 

                                                           
333 Kofler, Austrian Conflict of Laws in International Business Transactions, Comparative Law 
Yearbook of International Business, vol. 16, 1994, p. 290.  
334 Международное частное право. Иностранное законодательство, Предисл. Маковского; сост. 
и науч. ред. Жильцов/Муранов ( M., Статут 2001), c. 156; 
335 amave dros, unda aRiniSnos, rom kanonis pirvel muxlSi Camoyalibebuli 
norma vrceldeba yvela saxis samarTalurTierTobaze, rac gamarTlebuli ar 
unda iyos. Tanamedrove doqtrinuli da praqtikuli mosazrebebidan 
gamomdinare, saWiroa gansxvavebuli midgoma _ erTi mxriv, sanivTo, 
samemkvidreo, saojaxo samarTlebriv urTierTobebsa da, meore mxriv, 
saxelSekrulebo valdebulebiT urTierTobebTan. pirvelTa mimarT saWiroa 
ufro metad xisti normebis dadgena, vinaidan isini, umeteswilad, 
materialuri samarTlis imperatiuli normebiT wesrigdebian, xolo 
saxelSekrulebo samarTali, ZiriTadad, dispoziciuri normebiT wesrigdeba 
da, Tundac aqedan gamomdinare, sasurvelia maT mimarT, rogorc wesi, moqnili 
sakolizio normebiT xelmZRvaneloba. 
336 Palmer, The Austrian Codification of Conflicts Law, The American Journal of Comparative Law. 
Vol. 28. 1980, pp. 219-220; 
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`yvelaze mWidro kavSiris~ koncefciiT anu  moqnili 
meTodiT.337A 

Sesabamisad, avstriis sksk-i saxelSekrulebo sakolizio 
urTierTobebis mosawesrigeblad iyenebda rogorc moqnil, aseve 
xist normaTa erTobliobas, amitomac aseT midgomas naxevrad 
moqnili (an naxevrad xisti) meTodi unda ewodos.  

aqamde ganxilul meTodebs Soris es ukanaskneli yvelaze 
gonivrulia. amave dros, igi mainc bolomde Tanmimdevruli ar 
aris da masTan dakavSirebiT garkveulwilad SeiZleba imaves 
Tqma, rac xisti normebis mimarT aRiniSna. avstriis sksk-is 
mixedviT,  moqnili meTodisaTvis, faqtobrivad, Zalian mcire 
adgili rCeboda, vinaidan yvela ZiriTadi xelSekrulebis 
mosawesrigeblad unda gamoyenebuliyo xisti xasiaTis normebi, 
romlebic kanonis 27-e-45-e muxlebiT iyo gaTvaliswinebuli. 
warmoudgenelia, rom nasyidobis xelSekrulebis mimarT 
yovelTvis gamyidvelis domiciliis (sacxovrebeli adgilis) an 
saqmianobis adgilis samarTlis gamoyeneba yofiliyo 
mizanSewonili, arada kanoni swored amas moiTxovda. 

1998 wlis 1 dekembers avstriis sksk-Si Sesuli cvlilebebiT 
igi romis 1980 wlis konvenciis Sesabamisi gaxda da, amdenad,  
mTlianad gaiziara moqnili meTodi.338 
 haagis 1985 wlis konvencia `moZravi nivTebis saerTaSoriso 
nasyidobis xelSekrulebisadmi gamosayenebadi samarTlis 
Sesaxeb~339 aseve mxars uWers naxevrad moqnil meTods. konvenciis 
me-8 I muxliT, nasyidobis xelSekruleba unda mowesrigdes im 
qveynis samarTliT, sadac  xelSekrulebis dadebis dros 
gamyidvels komerciuli sawarmo hqonda.   

am zogadi xisti normis garda, konvencia iTvaliswinebs 
zogierTi saxis gamonakliss, kerZod, me-9 muxliT, is 
xelSekrulebebi, romlebic sasaqonlo (an sxva saxis) birJebsa  
da sajaro auqcionze daido, unda mowesrigdes garigebis 
dadebis adgilis samarTliT. garda amisa, me-8 II muxliT, 
xelSekruleba unda mowesrigdes myidvelis qveynis samarTliT:  

a) Tu  mxareebma molaparakeba  gamarTes da garigeba dades  
myidvelis qveyanaSi (myidvelis komerciuli sawarmos adgilas), 
an, 

b) Tu xelSekruleba pirdapir iTvaliswinebs, rom 
gamyidvelma Tavisi valdebuleba saqonlis miwodebis Sesaxeb 
unda Seasrulos myidvelis qveyanaSi, an, 

g) Tu xelSekruleba ZiriTadad daido myidvelis mier 
dadgenili pirobebis Sesabamisad da im mowvevis sapasuxod, 

                                                           
337 iqve, gv. 219-220; avstriis sksk-is araoficialuri rusuli Targmani,        
ix. Международное частное право. Иностранное законодательство, Предисл. Маковского; сост. 
и науч. ред. Жильцов/Муранов (Статут) M., 2001, c. 158-167. 
338 iqve, gv. 156. 
339 ix. konvenciis teqsti Semdeg vebgverdze: 
http://www.hcch.net/index_en.php?act=conventions.text&cid=61 (2006. 10.08). 
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romelic man gaugzavna sxva pirT, romelTac monawileoba miiRes 
auqcionSi.  

amrigad, zemoT CamoTvlili gamonaklisi normebic aseve 
xisti  xasiaTisaa. isini zustad gansazRvraven, ra SemTxvevaSi 
romeli qveynis samarTali unda iqnes gamoyenebuli.   

amave dros, unda aRiniSnos, rom 1985 wlis konvencia Seicavs 
kidev erT gamonakliss, romelic Tavisi bunebiT moqnili normaa, 
kerZod, me-8 III muxliT, yvela garemoebis gaTvaliswinebiT, 
mxareTa Soris arsebuli samarTlebrivi urTierToba (saubaria 
mxolod nasyidobis xelSekrulebebze), garda me-8 muxlis 1-li 
da me-2 punqtebiT gaTvaliswinebuli SemTxvevebisa, unda 
mowesrigdes im qveynis samarTliT, romelTanac xelSekrulebas 
yvelaze mWidro kavSiri aqvs. Tumca konvenciis monawile qveynebs 
SeuZliaT gaakeTon daTqma am normis argamoyenebis Sesaxeb (me-8 
IV muxli da 21-e b/1 muxli). ufro metic, igi ar gamoiyeneba im 
sakiTxebis mimarT, romelTac awesrigebs venis 1980 wlis 
`moZravi nivTebis saerTaSoriso nasyidobis xelSekruleba~, 
cxadia, Tu nasyidobis xelSekruleba dadebulia im pirebs 
(igulisxmebian rogorc fizikuri, aseve iuridiuli pirebi) 
Soris, romelTa saqmianobis adgili sxvadasxva qveyanaSia da 
romlebic 1980 wlis venis konvenciis monawileni arian. es 
ukanaskneli piroba savsebiT gasaziarebelia, vinaidan, roca aris 
imis SesaZlebloba, rom xelSekruleba mowesrigdes 
saerTaSoriso unificirebuli materialuri normebiT, maSin 
unificirebuli sakolizio normebisaTvis adgili ar rCeba, 
radgan am ukanasknelTa mizanic swored Sesabamisi materialuri 
samarTlis dadgenaa.  

rogorc haagis 1985 wlis konvenciis komentatorebi 
samarTlianad aRniSnaven, me-8 II `b~ muxli warumatebeli 
aRmoCnda. faqtia, rom gamyidveli, romelic awarmoebs 
produqcias, axdens mis transportirebas, Tavis Tavze iRebs 
masTan dakavSirebul risks, Sesabamisad, yvela am saqmianobasTan 
dakavSirebul xarjebs afasebs Tavisi qveynis samarTlebrivi 
normebis poziciidan. Aaqedan Cans, rom xelSekruleba ufro 
metad dakavSirebuli unda iyos gamyidvelis qveynis 
samarTalTan, miuxedavad imisa, rom saqonlis miwodeba xdeba 
myidvelis qveyanaSi, magram sakiTxi zemoaRniSnuli normis 
mixedviT wydeba swored myidvelis samarTlis sasargeblod.340  

meore mxriv, konvenciis me-8 I muxlis ganmartebidan SeiZleba 
davaskvnaT, rom xelSekrulebebi, romelTa mixedviTac myidveli 
iZens saqonels Tavisive qveynis teritoriaze ganlagebuli 
gamyidvelis sacavidan, wesrigdeba am ukanasknelis qveynis 
samarTliT. es xdeba nebismier SemTxvevaSi, Tundac, zemoT 
aRniSnulis garda, damatebiT arsebobdes iseTi faqtobrivi 
garemoeba, rogoricaa gasayidi saqonlis taraze myidvelis 
qveynis enaze aRniSnuli warwerebi, saidanac aSkarad 

                                                           
340 Lando, The 1985 Hague Convention on the Law Applicable to Sales, RabelsZ 51 1997, pp. 72-73.   
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gamomdinareobs, rom saqoneli swored am qveyanaSi gasayidad iyo 
gamiznuli.341 am ukanaskneli magaliTidan naTlad Cans, rom 
nasyidobis xelSekruleba yvelaze metad dakavSirebuli iyo 
myidvelis qveyanasTan, magram ratomRac, konvenciis mixedviT, igi 
unda mowesrigdes gamyidvelis qveynis samarTliT.  

amrigad, konvenciis avtorTa didi mcdelobis miuxedavad, 
maT mainc ver daadgines iseTi saxis xisti sakolizio normebi, 
romlebic saTanadod moawesrigebda Tundac mxolod nasyidobis 
xelSekrulebas. es arcaa gasakviri, vinaidan, rogorc 
kacobriobis mier ganvlilma gzam aCvena, xisti normebis 
bunebisaTvis ucxoa (miuxedavad im cnobili dadebiTi 
momentebisa, rac maT axasiaTebT), adekvaturad moawesrigos 
yoveli konkretuli samarTalurTierToba, romelnic SesaZloa 
warmoiSvas saerTaSoriso savaWro praqtikaSi.  
 

 
 

         Tavi III.  moqnili meTodi  
   
    $1. mxareTa hipoTezuri ganzraxva  

     

 a) Sesavali 

 
XIX saukunis bolosa da XX dasawyisSi evropaSi Zalze 

popularuli iyo moqnili meTodis gamoyeneba, romelic mxareTa 
hipoTezuri ganzraxvis  dadgenas gulisxmobda.  

aRniSnuli Teoriis mixedviT: xelSekrulebis mimarT unda 
gamoyenebuliyo im qveynis samarTali romelic mxareebma 
savaraudod igulisxmes. aseTi midgoma mosamarTleebs 
Tavisuflebas aniWebda raTa maT Tavi daeRwiaT xisti normebis 
,,tiraniisgan~. saerTaSoriso xasiaTis xelSekrulebebi SeiZleba 
uTvalavi faqtobrivi garemoebebis kombinaciebisgan Sedgebodes, 
ris gamoc maTi adekvaturad mowesrigeba ,,xisti~ normebis 
meSveobiT yovelTvis rodia SesaZlebeli. mas Semdeg rac 
sasamarTloebi SeiaraRdnen mxareTa hipoTezuri nebiT, maT 
saSualeba miecaT yoveli konkretuli xelSekrulebis mimarT 
gamoeyenebinaT is samarTlebrivi sistema, romelic maTi azriT 
saukeTeso iqneboda mocemul SemTxvevaSi.  

germaniaSi XX saukunis pirveli naxevris ganmavlobaSi 
xelSekrulebis momwesrigebeli samarTlis dadgena xdeboda 
samwevriani ierarqiuli sistemis dacviT: 1) mosamarTles unda 
daedgina, airCies Tu ara mxareebma pirdapir an iribad 
xelSekrulebis momwesrigebeli samarTali; 2) pirvel kiTxvaze 
uaryofiTi pasuxis SemTxvevaSi, mosamarTles unda daedgina 

                                                           
341 iqve, gv. 73. 
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mxareTa hipoTezuri neba; 3) saqmis garemoebebidan gamomdinare, 
sasamarTlo yovelTvis ar adgenda mxareTa hipoTezur nebas, 
aramed xelSekrulebis mosawesrigeblad iyenebda misi 
Sesrulebis adgilis samarTals (Lex loci solutionis).342  

iseT saqmeebSi, romlebSic xelSekruleba obieqturad 
Tanabrad iyo dakavSirebuli rogorc germaniasTan, aseve sxva 
qveyanasTan,  germaniis sasamarTloebi, mxareTa hipoTezur nebaze 
dayrdnobiT, xelSekrulebis mosawesrigeblad Tavisi qveynis 
samarTals iyenebdnen. Tu xelSekruleba germaniaSi unda 
Sesrulebuliyo, maSin, ubralod, gamoiyeneboda Lex loci solutionis. im 
SemTxvevaSi ki, Tu garigeba sxva qveyanaSi unda Sesrulebuliyo, 
maSin Lex loci solutionis magivrad germaniis sasamarTloebi, 
umeteswilad,  mxareTa hipoTezur ganzraxvas eyrdnobodnen da 
kvlav TavianTi qveynis materialur samarTals iyenebdnen.343    

rogorc bili aRniSnavs Tavis komentarebSi, inglisis 
sasamarTloebi, Zalian xSirad, sxvadasxva meTodis gamoyenebiT 
midiodnen im daskvnamde, rom mxareTa hipoTezuri ganzraxva iyo 
inglisis samarTlis arCeva.344  

rogorc Cans, germaniasa da inglisSi sasamarTloebi 
mxareTa hipoTezuri ganzraxvis koncefcias iyenebdnen, raTa 
xelSekruleba TavianTi qveynebis materialuri samarTliT (Lex 
fori-T) moewesrigebinaT.  

yovelive zemoaRniSnulTan dakavSirebiT unda iTqvas 
Semdegi: bunebrivia, yoveli qveynis mosamarTles urCevnia 
sakuTari erovnuli samarTlis gamoyeneba, vinaidan is swored 
`masze aRizarda~. mas esmis Tavisi qveynis `samarTlis suli~, 
xolo ucxo samarTlis gamoyeneba cnobil problemebTanaa 
dakavSirebuli (rogorebicaa: misi dadgena, Targmna, ise 
interpretacia, rogorc es miRebulia mis qveyanaSi da a.S.).345 
mokled, mosamarTles mouwevs, garkveulwilad, ucxo qveynis 
samarTlis Seswavla, rac martivi saqme araa; meore mxriv, 
sakiTxis yovelTvis amgvarad, aSkara mikerZoebiT, Lex fori-s 
sasargeblod gadawyveta samarTliani ar iqneba da igi uTuod 
Seaferxebs saerTaSoriso savaWro brunvas.346 

                                                           
342 Drobnig,  American-German Private International Law, Bilateral Studies in Private International 
Law, No.4. (Ed.2, Dobbs Ferry, N.Y., 1972) pp.  239-240. 
343 ix. Drobnig,. gv. 225, 232, 239-240. 
344 Beal, A Treatise on the Conflicts of Laws.  II Vol. New York, 1935, p. 1102. 
345 ix. saqarTvelos sksk-is me-3 I muxli: `ucxo qveynis samarTlis 
gamoyenebisas saqarTvelos sasamarTlo iRebs saWiro zomebs misi normebis 
arsis dasadgenad, Sesabamis qveyanaSi maTi oficialuri ganmartebis, 
gamoyenebis praqtikisa da doqtrinis gaTvaliswinebiT~.  
346 aq marTebuli iqneba gavixsenoT aSS-is umaRlesi sasamarTlos gancxadeba 
Alberto-Culver-is (1974 w.) saqmesTan dakavSirebiT: `Cven ar SegviZlia vawarmooT 
savaWro da komerciuli operaciebi msoflios bazarze, eqskluziurad 
mxolod Cveni pirobebiT, Cveni samarTlis gamoyenebiT da Cveni sasamarTlo 
iurisdiqciiT~ Лунц/Марышева, Курс международного частного права, Т. 3, М., 1973, c. 223-
224.  
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evropaSi iseTi iuristebi, rogorebic iyvnen: nibuaie347  
safrangeTSi, fon bari348 da citelmani349 germaniaSi, uesTleiki -
inglisSi,350 sruliad samarTlianad mkacrad akritikebdnen 
mxareTa hipoTezuri nebis Teorias. isini ambobdnen, rom 
hipoTezuri ganzraxva fiqciaa da umetes saqmeebSi mxareTa 
ganzraxva sinamdvileSi saerTod ar arsebobs, an, sul mcire, ar 
arsebobs mxareTa saerTo,  SeTanxmebuli ganzraxva.351  

mxareTa hipoTezur ganzraxvaze miTiTeba _ es mxolod 
samarTlebrivi fiqciaa. deningma aRniSna: aseTi ram ar aris 
mxareTa nebaze damokidebuli. maT arasodes amis Sesaxeb ar 
ufiqriaT. kontrahentebs am mxriv aranairi ganzraxva ar hqoniaT. 
sasamarTlo valdebulia, Seiswavlos yvela garemoeba, romlebic 
dakavSirebulia xelSekrulebasTan da amis Semdeg mivides ama 
Tu im gadawyvetilebamde.352   

mxareTa hipoTezuri ganzraxva Zireulad gansxvavdeba 
mxareTa namdvili nebisagan. es ukanaskneli faqtia, hipoTezuri 
neba ki mtkiceba.353  

mxareTa hipoTezuri neba, arsebiTad, mxolod xatovani 
gamoTqmaa da man SecdomaSi ar unda Seiyvanos mkiTxveli. 
mxareTa hipoTezuri nebis Teorias sasamarTloebi maSin 
mimarTavdnen, rodesac kontrahentebs arc pirdapir da arc 
iribad ar aurCeviaT xelSekrulebis momwesrigebeli samarTali. 
mosamarTle zemoaRniSnuli Teoriis gamoyenebiT mxareebs 
miawers imas, rac maT sinamdvileSi ar ugulisxmiaT, amitom 
mxareTa hipoTezuri nebis dadgena _ es sufTa wylis iuridiuli 
fiqciaa. erTmaneTisagan unda gaimijnos mxareTa hipoTezuri 
nebis dadgena da kontrahentTa mier samarTlebrivi sistemis 
arapirdapiri arCeva. am ukanasknel SemTxvevaSi mxareTa mier 
Tumca aSkarad ara, magram mainc aris gamovlenili maTi saerTo, 
Tanmxvedri, neba, mag., kontrahentTa mier romelime qveynis 
sasamarTlo iurisdiqciis arCeva, xelSekrulebaSi Sesabamisi 
daTqmiT.  M 

 
b) inglisis sasamarTlo praqtika  
 
XX saukunis Sua xanebSi inglisis sasamarTloebma mxareTa 

hipoTezuri ganzraxvis `dadgenaze~ uari ganacxades. 
sakiTxisadmi aseTi midgomis erT-erTi iniciatori iyo 
                                                           
347 Niboyet, Cours de droit international privé franç ais, Ed. 2, Paris 1948, N 36. citirebulia: 
Lando, The Conflict of Laws of Contracts, General Principles, Recueil Des Cours VI, 1984  (Kluwer 
Law International) Dordrecht/Boston/London, 1988,  p. 330. 
348 Bar, The theory and practice of private international law, Vol. II Edinburgh, 1892, p. 4. 
349 Zitelmann, Internationales Privatrecht (1897,  Bd. II), S. 373, Lando-s naSromis mixedviT,  
gv. 330.  
350 Westlake, A treatise on private international law, with principal reference to its practice in England 
(1992), p. 278, Lando-s naSromis mixedviT, gv. 330. 
351 iqve, gv. 331. 
352 Coast Lines Ltd. v. Huding and Veder Chatering N.V.,[1972] 2 Q.B. 34. 
353 Раапе, Международное частное право, M., 1960, c. 443. 
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profesori gravesoni, romelic ambobda: `sasamarTlo procesze 
xSirad cdiloben, moZebnon ganzraxva, romelic, SesaZloa, arc 
arsebobda xelSekrulebis dadebisas~.354  

ZiriTadad am mosazrebebis gamo inglisis sasamarTloebma 
Seicvales pozicia da mxareTa hipoTezur ganzraxvaSi isini ukve  
gulisxmobdnen ara mxareTa empiriuli nebis dadgenas, aramed 
gamodiodnen obieqturi kriteriumidan, Tu romeli 
samarTlebrivi sistemis gamoyenebas igulisxmebda gonieri 
adamiani msgavs situaciaSi. 

sasamarTlom kontrahentTa magivrad unda daadginos, Tu 
rogori iqneboda maTi ganzraxva, Tuki isini winaswar 
ifiqrebdnen amaze.355 

 mosamarTle etkinma saqmesTan _ R. v. international Trustee _ 
dakavSirebiT ganacxada: `Tu mxareTa neba gamoxatuli araa, 
maSin sasamarTlos mier igi xelSekrulebis pirobebidan da 
masTan dakavSirebuli garemoebebidan gamomdinare dgindeba~.356 

CeSiri samarTlianad aRniSnavs, rom sruliad ararealuria 
mosamarTlis saboloo gadawyvetilebis ganxilva mxareTa 
saerTo nebis Sesrulebad. rogorc es, Cveulebriv, praqtikaSi 
xdeba, mosarCelis advokati cdilobs daamtkicos, rom misi 
dacvis qveS myof pirs yovelTvis mxedvelobaSi hqonda `a~ 
qveynis samarTali da arasodes daTanxmdeboda `b~ qveynis 
samarTlis gamoyenebaze, mowinaaRmdege mxaris advokati ki 
aranakleb damajereblad amtkicebs, rom mopasuxe arasodes 
miiRebda `a~ qveynis samarTals.357 ismeba kiTxva, maSin rogorRa 
SeiZleba laparaki mxareTa saerTo nebaze? 

imis magivrad, rom mosamarTle ikvlevdes modave mxareTa 
saerTo hipoTezur nebas, ukeTesi iqneba Tu igi  daadgens: ra 
ganzraxva unda hqonoda or gonier pirovnebas xelSekrulebis 
momwesrigebeli samarTlis mimarT, Tu es ukanasknelni 
mxedvelobaSi miiRebdnen xelSekrulebasTan dakavSirebul yvela 
faqtiur garemoebas. yovel SemTxvevaSi, mosamarTle idgeba 
gacilebiT ufro myar poziciaze, Tuki igi mowodebuli iqneba 
imisTvis, raTa mxareebs Tavs moaxvios sakiTxis gonivruli 
gadawyveta, romelsac gaiziareben saqmiani adamianebi.358  

sxva sityvebiT, Tu xelSekrulebis momwesrigebeli 
samarTali pirdapir gamoxatuli formiT ar aris arCeuli 
mxareebis mier, maSin sasamarTlo mxareebs miawers  imas, rom 
TiTqos maTi survili iyo im samarTlebrivi sistemis gamoyeneba, 
romelTanac xelSekrulebas aqvs yvelaze mWidro kavSiri.  

 

                                                           
354 Graveson, Conflict of Laws. Private International Law,  ed. 7, London, 1974, p. 195. 
355 Bonython v. Commonwealth of Australia (1951); Чешир/Норт, Международное частное право, 
Перевод с английского, M., 1982, p. 259. 
356 iqve, gv. 259. 
357 iqve, gv. 260. 
358 Mount Albert Borough Council v. Australian Temperance and General Mutual Life Assurance 
Society, [1938] A.C. 224, 240; The Assunzione, [1954] pp. 150, 176, 179, 186. 
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g) safrangeTis sasamarTlo praqtika 
 
1960 wlamde safrangeTis sasamarTloebi, xelSekrulebis 

mosawesrigeblad, umeteswilad mxars uWerdnen mxareTa 
ganzraxvis dadgenas anu subieqtur meTods. safrangeTis 
sakasacio sasamarTlos ar daudgenia raime wesebi 
(prezumfciebi). igi mxolod adasturebda qvemdgomi instanciis 
sasamarTloebis gadawyvetilebebs, vinaidan mxareTa ganzraxva 
faqtis sakiTxs ganekuTvneboda da ara samarTlis sakiTxs. 
amitom sakasacio sasamarTlos ar hqonda ufleba revizia 
moexdina qvemdgomi instanciis sasamarTloebis gadawyvetilebisa 
im nawilSi, romelic faqtis sakiTxs exeboda.359  

1950-80 wlebSi safrangeTis sasamarTloebma, ramdenime 
saqmeSi mxari dauWires batifolis xelSekrulebis ,,lokali-
zaciis~ Teorias. am Teoriis mixedviT kontrahentebi 
xelSekrulebis dadebis adgilis, xelSekrulebis Sesrulebis 
adgilis, Tu sxva faqtiuri garemoebebis ,,arCeviT~ TviTonve 
axdendnen xelSekrulebis ,,lokalizacias~ romelime qveynis 
samarTliT.360  

aRniSnuli poziciidan gamomdinare, safrangeTis sakasacio 
sasamarTlo ufro mniSvnelovnad miiCnevs mxareTa mier 
xelSekrulebis lokalizacias da maT mier SeTanxmebul 
,,ekonomikur mizans~, vidre mxareTa hipoTezur (savaraudo) 
ganzraxvas. es axali doqtrina SesaZleblobas aZlevs 
sasamarTlos ufro meti yuradReba dauTmos xelSekrulebasTan 
dakavSirebul obieqtur garemoebebs. mxareTa hipoTezuri 
ganzraxva  cvalebadia sxvadasxva sasamarTlo saqmeSi, xolo 
xelSekrulebis ekonomikuri mizani ki saerToa TiToeuli saxis 
xelSekrulebis mimarT. rogorc safrangeTis sasamarTlo 
praqtikis ganviTarebam uCvena, xelSekrulebis ,,lokalizaciis~ 
Teoria sul ufro da ufro ,,gaobieqturda~ da faqtiurad 
zRvari waiSala masa da iseTi saxis ,,obieqtur~ Teorias Soris, 
rogoricaa xelSekrulebasTan yvelaze mWidrod dakavSirebuli 
qveynis samarTlis gamoyenebis koncefcia.361 

zemoT aRniSnulis dasturia parizis saapelacio 
sasamarTlos 1955 wlis 27 ianvris gancxadeba Jansen v. Stè. Heurtey 
saqmeSi: Tu mxareTa nebis dadgena ver xerxdeba, maSin 
xelSekrulebis momwesrigebeli samarTali unda dadgindes 
obieqturi gziT, im faqtidan gamomdinare, rom xelSekruleba, 
misi Sinaarsi da masSi gancxadebuli ekonomikuri mizani 
lokalizebulia romelime calke aRebul qveyanaSi _ adgilas 

                                                           
359 ix. Lando-s dasax. naSr, gv. 333.  
360 iqve, 334. 
361 Blom, Choice of Law Methods in the Private International Law of Contract, The Canadian 
Yearbook of International Law 1978 Vol. XVI, pp. 243-246.  
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romelTanac xelSekruleba yvelaze mWidrod aris dakavSire-
buli.362       

 
d) germaniis sasamarTlo praqtika 

 
germaniis sasamarTlo praqtika, inglisis da safrangeTis 

sasamarTlo praqtikis msgavsad, subieqturi meTodidan obieqtur 
meTodze gadavida da mxareTa hipoTezur ganzraxvaSi 
kontrahentTa empiriuli nebis dadgenas aRar cdilobda. jer 
kidev germaniis saimperio sasamarTlom ganacxada Semdegi: 
mTavari is ki araa, dadgindes mxareTa namdvili neba, aramed is, 
Tu ras gadawyvetdnen mxareebi yvela garemoebis gonivrulad da 
miukerZoeblad gaTvaliswinebiT, Tuki isini yuradRebas 
gaamaxvilebdnen am sakiTxze.363  

1952 wels erT-erTi saqmis ganxilvasTan dakavSirebiT 
germaniis federalurma sasamarTlom mkafiod Camoayaliba Tavisi 
xedva mxareTa hipoTezuri nebis koncefciis mimarT: 
`mxedvelobaSi unda iqnes miRebuli ara garigebasTan 
dakavSirebuli kontrahentTa subieqturi warmodgenebi, aramed 
saguldagulod dadgenili garemoebebis safuZvelze 
gaTvaliswinebul unda iqnes rogorc maTi, aseve sazogado 
(socialuri) interesebi~.364  

am ukanaskneli mosazrebis gaziarebam gamoiwvia rogorc 
federaluri umaRlesi sasamarTlos, aseve qvemdgomi 
sasamarTloebis mxridan ramdenime saxis prezumfciis dadgena. 
prezumfciebiT dadginda, rom sabanko kreditis xelSekruleba 
unda mowesrigdes im qveynis samarTliT, sadac bankia 
ganTavsebuli; tvirTis gadazidvis xelSekruleba _ 
gadamzidvelis saqmianobis adgilis samarTliT; komerciuli 
agentis (warmomadgenlobis) xelSekruleba _ rwmunebulis 
saqmianobis adgilis samarTliT da sxv.365   

germaniis federaluri sasamarTlos mier dadgenili 
zemoaRniSnuli prezumfciebi ewinaaRmdegeboda mis mierve 
dakavebul pozicias, kerZod, igi mxareTa hipoTezur ganzraxvas 
ganixilavda rogorc faqts da ara rogorc samarTlis sakiTxs 
da amitom saboloo gadawyvetilebas qvemdgom sasamarTloebs 
`andobda~. 1965 wels germaniis federalurma sasamarTlom dagmo 
aseTi praqtika da aRniSna, rom igi `moZvelebulia~. sasamarTlos 
azriT, mxareTa hipoTezuri nebis dadgena aRar unda niSnavdes 

                                                           
362 Cour d’Appel de Paris, 27 ianvari 1955, [1955] Rev: Crit: 330, citirebulia: Blom-is 
naSr. mixedviT. gv. 243. 
363 RG. April 4, 1908, 68 ERGZ 203, 205-08. citirebulia: Drobnig, American-German Private 
International Law, Bilateral Studies in Private International Law, No.4, ed.2, (Dobbs Ferry) N.Y., 
1972, pp. 226, 232-233. 
364 BGH,  IzRspr., Februar 1, 1952, NJW 540. 5 ERGZ 35; Эбке Вернер, Международное валютное 
право, перевод с немецкого,  M., 1997, c. 254. 
365 Drobnig, American-German Private International Law, Bilateral Studies in Private International 
Law (No.4.  Ed.2, Dobbs Ferry, N.Y., 1972 ) pp. 232-240. 
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mxareTa `azrebis~, maTi `miznebis~ dadgenas, anu igi aRar unda 
iyos faqtis dadgenis sakiTxi. xelSekrulebis momwesrigebeli 
samarTlis dadgena unda eyrdnobodes obieqtur safuZvels. 
Aaqedan gamomdinare, cxadia, rom, Tu sasamarTlo ar adgens 
kontrahentTa `subieqtur azrebs~, maSasadame, igi  ar adgens 
`faqtebsac~ da, Sesabamisad, mxareTa hipoTezuri nebis principis 
gaobieqtureba niSnavs imas, rom sasamarTlo faqtobrivi 
garemoebebis samarTlebrivi Sefasebis Sedegad adgens 
kompetentur samarTals, rac `samarTlis Sefardebas~ niSnavs. 
amitom, Tanamedrove doqtriniT, germaniis federaluri umaRlesi 
sasamarTlos kompetenciaSic Sedis aseTi sakiTxebis ganxilva.366 
SemdgomSi federalurma umaRlesma sasamarTlom mTlianad 
gaiziara aRniSnuli pozicia.367  

 
 
e) daskvnis nacvlad 
 
amrigad, inglisis, germaniis da safrangeTis sasamarTloebi 

paralelurad moZraobdnen erTi mimarTulebiT da isini 
erTmaneTisgan damoukideblad mividnen im daskvnamde, rom 
mxareTa hipoTezuri ganzraxvis `dadgena~ ar unda gulisxmobdes 
mxareTa empiriuli nebis dadgenas, igi unda iyos 
`xelSekrulebis ekonomikuri miznis~ dadgena. sxva sityvebiT rom 
iTqvas, yuradReba unda mieqces im garemoebas, Tu ras 
moimoqmedebdnen saTanadod informirebuli kontrahentebi, 
rogorc tipuri biznesmenebi, Tuki mxedvelobaSi miiRebdnen 
xelSekrulebis bunebas. mokled, subieqturi Teoriis 
`gaobieqtureba~ iwvevs xelSekrulebasTan yvelaze mWidrod 
dakavSirebuli qveynis samarTlis gamoyenebis koncefciis 
aRiarebas.  

aqve unda iTqvas, rom orive zemoaRniSnulma qveyanam, 
rogorc evrogaerTianebis wevrebma, romis 1980 wlis konvenciaze 
xelmoweriT TavianTi kanonmdebloba masTan SesabamisobaSi 
moiyvanes.368 am konvenciis me-4 muxliT ki xelSekrulebis 
mosawesrigeblad gaTvaliswinebulia swored obieqturi meTodi, 
kerZod, `xelSekrulebasTan yvelaze mWidrod dakavSirebuli 
qveynis samarTlis gamoyenebis~ koncefcia. unda aRiniSnos, rom 
saqarTvelos sksk-iTac swored es ukanaskneli koncefciaa 
gaziarebuli, rac qvemoT dawvrilebiT iqneba ganxiluli.   
 

 

                                                           
366 BGH, 1965 wlis 28 oqtombris gadawyvetileba, IPRspr., 1964/65, Nr. 49.   
367 ix. Drobnig-is dasax. naSr., gv. 235; agreTve: Rabel, The Conflict of Laws -                    
A Comparative Study, II ed. 2 by Drobnig (Ann Arbor) vol. II, 1960. p. 439. 
368 Kay, The New Private International Law of Contract of the European Community (Dartmouth),  
Aldershot/Brookfield USA/Hong Kong/Singapore/Sydney/  1993, pp. 460-491.   
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   $2. `yvelaze mWidro kavSiris~ koncefcia 

Tanamedrove msoflioSi metad gavrcelebuli da 
aRiarebuli koncefciaa `yvelaze mWidro kavSiris~ formula.369 
igi moqnili meTodia  romlis mixedviTac xelSekruleba unda 
mowesrigdes im marTlwesrigiT, romelTanac igi yvelaze 
mWidrodaa dakavSirebuli. am koncefciis mixedviT, sasamarTlom 
mxedvelobaSi unda miiRos xelSekrulebasTan dakavSirebuli ara 
mxolod erTi romelime faqtobrivi viTareba, aramed yvela 
garemoeba erTobliobaSi da mxolod amis Semdeg gadawyvitos, 
Tu romeli qveynis samarTliT moawesrigos xelSekruleba.  

aRniSnuli Teoriis mTavari Rirseba isaa, rom igi 
upiratesobas ar aniWebs romelime faqtobriv garemoebas _ iqneba 
es xelSekrulebis dadebis adgili, mxareTa moqalaqeoba, 
xelSekrulebis Sesrulebis adgili Tu sxv., yvelaferi 
damokidebulia konkretul saqmeze. sasamarTlom unda 
gadawyvitos, Tu romel dakavSirebul faqtobriv garemoebas 
mianiWos upiratesoba.  

amrigad, sxva moqnili koncefciisagan gansxvavebiT, romelic 
subieqtur kriteriums emyareba (igulisxmeba hipoTezuri 
ganzraxvis Teoria), igi obieqtur kriteriums emyareba da amitom 
ufro naklebia imis albaToba, rom sasamarTlo tendenciurad 
Lex fori-s gamoiyenebs. amrigad, `mWidro kavSiris~ formulas 
SeiZleba moqnili da, amave dros, obieqturi~ Teoriac ewodos. 

swored es ukanaskneli koncefcia aisaxa `saqarTvelos sksk-
is 36-e muxlSi, sadac naTqvamia:  

`Tu mxareebs ar aurCeviaT romelime qveynis samarTali, 
xelSekruleba daeqvemdebareba masTan yvelaze mWidrod 
dakavSirebuli qveynis samarTals~. 

saqarTvelos sksk-Si miTiTebulia yvelaze mWidrod 
dakavSirebuli qveynis samarTlis, da ara yvelaze mWidrod 
dakavSirebuli samarTlebrivi sistemis, gamoyenebaze. am 
ukanasknel koncefcias emxroboda inglisis sasamarTlo 
praqtika, sanam 1990 wels didi britaneTis gaerTianebulma 
samefom ar miiRo kanoni Contracts (Applicable Law) Act, romlis me-4 I 
muxlSi ukve saubaria ara samarTlebrivi sistemis, aramed 
qveynis samarTlis gamoyenebaze.370 

                                                           
369 formula _ laTinuri warmoSobis sityvaa (formula) da niSnavs pretoris 
brZanebas mosamarTlis misamarTiT, Tu rogor warmarTos man sasamarTlo 
saqme. ix. Санфилиро, Курс римского частного права, Перевод с итальянского, М., 2000.  c. 348.  
Tanamedrove dasavleTis literaturaSi sityva Formula gamoiyeneba  
koncefciis, Teoriis sinonimad. Tumca mocemuli sityvis laTinur 
mniSvnelobas garkveuli simboluri datvirTvac aqvs, vinaidan ,,yvelaze 
mWidro kavSiris~ formula, xom swored mosamarTlis ,,gasagonadaa~  
Seqmnili, Tu ra kriteriumebiT unda ixelmZRvanelos man (rogor warmarTos 
saqme) rodesac igi adgens xelSekrulebis momwesrigebel samarTals.   
370 aRniSnuli kanoni gaerTianebulma samefom romis konvenciis gavleniT 
miiRo da erTi-ori gamonaklisis garda mTlianad gaiziara misi debulebebi. 
ix. Kay-s dasax. naSr., gv. 460-476.    
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 erTi SexedviT, gansxvaveba am or normas Soris sruliad 
umniSvneloa, Tumca sinamdvileSi mas mainc SeiZleba hqondes 
praqtikuli datvirTva.  saqmis _ Rossano v. Manufacturers Life Insurance 
Company371 _ mixedviT, egviptis rezidentma da, amave dros,  
egviptis moqalaqem iyida sadazRvevo polisi egviptis 
sadazRvevo kompaniis ontarios (kanada) filialidan. inglisis 
sasamarTlom miiCnia, rom xelSekrulebis momwesrigebeli 
samarTali unda iyos kanadis provincia ontarios samarTali, 
romelic xelSekrulebasTan yvelaze mWidrod dakavSirebuli 
samarTlebrivi sistema iyo. mosamarTles `yvelaze mWidrod 
dakavSirebuli qveynis samarTlis~ koncefciiT rom 
exelmZRvanela, maSin unda gamoeyenebina egviptis samarTali, 
vinaidan xelSekruleba yvelaze mWidrod masTan iyo 
dakavSirebuli.372          
 saqarTvelos sksk-iT, garda saerTo saxis `mWidro kavSiris~ 
formulisa, damatebiT dadgenilia aseve specialuri saxis 
prezumfciebi, romlebic  adgenen, ama Tu im saxis 
xelSekrulebaSi romel dakavSirebul faqtobriv garemoebas 
unda mieniWos upiratesoba. xelSekrulebis momwesrigebeli 
samarTali unda dadgindes ara dakavSirebul faqtobriv 
garemoebaTa ubralo jamiTa da simravliT, aramed maTi 
mniSvnelobiT (wonadobiT).  

mTavariA is ki araa, rom xelSekruleba ama Tu im 
qveyanasTan iyos dakavSirebuli, aramed mTavaria, xelSekruleba 
yvelaze mniSvnelovnad (yvelaze mWidrod) iyos dakavSirebuli 
romelime qveyanasTan. aq igulisxmeba iseTi `dakavSirebuli~ 
faqtobrivi garemoeba, romlis ukanac dgas im qveynis 
materialuri samarTlis socialuri politika, romlis 
interesebsac yvelaze metad exeba xelSekruleba. magaliTad, 
garigebebi, romlebic exeba uZrav qonebaze uflebis gadacemas, 
prezumfciiT unda mowesrigdes im qveynis samarTliT, sadac 
uZravi qonebis adgilsamyofelia. miuxedavad imisa, rom 
xelSekruleba SesaZloa, sxva qveyanasTanac iyos dakavSirebuli 
(magaliTad, Tu erT-erTi kontrahentis Cveulebrivi 
sacxovrebeli adgili sxva qveyanaSia). aseTi prezumfcia 
gamomdinareobs iqidan, rom swored uZravi qonebis 
adgilsamyofeli qveynis socialuri politikaa yvelaze metad 
gamsWvaluli xelSekrulebiT da, amdenad, misi samarTlis 
gamoyeneba iqneba yvelaze upriani. 

swored aRniSnuli principia asaxuli saqarTvelos   sksk-is 
36-e II muxlSi: 

`Tu xelSekrulebis sagania miwis nakveTze ufleba an miwis 
nakveTiT sargeblobis ufleba, ivaraudeba, rom xelSekruleba 
yvelaze mWidrodaa dakavSirebuli im qveyanasTan, sadac aris 
miwis nakveTi~.  

                                                           
371 [1962] 2 All E.R. 214 at 218.     
372 Plender, The European Contracts Convention, London, 1991, p. 104.      

 
 

135



 

aseTi saxis prezumfciis arseboba sasamarTlos gzas 
`ukvalavs~, advilad daadginos is samarTlebrivi sistema, 
romelic garigebasTan yvelaze metad aris dakavSirebuli.  
analogiuri prezumfciebi aris dadgenili aseve sxva qveynebis 
kanonmdeblobiT da sasamarTlo praqtikiT. maTi upiratesoba 
isaa, rom garkveuloba SeaqvT mxareTa molodinSi, savaraudod, 
Tu romeli samarTlebrivi sistemiT mowesrigdeba maTi 
xelSekruleba.  

amave dros, unda aRiniSnos, rom es meTodi gaakritika 
zogierTma avtorma. maTi azriT, roca ar aris dadgenili xisti 
normebi, ar SeiZleba saubari raime garkveulobasa da mxareTa 
winaswari molodinis gamarTlebaze. isini acxadeben: rogor 
SeiZleba laparaki xelSekrulebasTan dakavSirebuli faqtobrivi 
garemoebebis awon-dawonaze, roca `maTi awona saerTod ar 
SeiZleba~.373 

aRniSnuli mosazreba arazustia. zemoT ukve iyo msjeloba 
imis Sesaxeb, rom xistma meTodma ar gaamarTla, amave dros, 
rogorc sasamarTlo praqtikam daadastura, umetes SemTxvevaSi 
mosamarTleebi swored zemoaRniSnuli prezumfciebis 
gaTvaliswinebiT moqmedeben da, aqedan gamomdinare, mxareTa 
winaswari molodini ama Tu im saxis xelSekrulebis mimarT 
garkveuli samarTlebrivi sistemis gamoyenebis Sesaxeb, 
umeteswilad, marTldeba. sasamarTloebma mxolod maSin unda 
uaryon specialuri prezumfciis gamoyeneba, roca konkretuli 
saxis xelSekruleba ufro metad dakavSirebulia sxva (da ara 
prezumfciiT gaTvaliswinebul) qveynis samarTalTan.374  

aseTi azri gamomdinareobs saqarTvelos sksk-is 36-e 
muxlidan, romliTac gaTvaliswinebulia Semdegi: `ivaraudeba, 
rom xelSekruleba yvelaze mWidrodaa dakavSirebuli...~ sityva 
`ivaraudeba~ mianiSnebs moqnil, da ara xist, midgomaze. 
prezumfciiT gamoyenebul unda iqnes  im qveynis samarTali:  

a) sadac mxares, romelsac damaxasiaTebeli 
saxelSekrulebo valdebuleba unda Seesrulebina, 
xelSekrulebis dadebisas hqonda Cveulebrivi adgilsamyofeli 
an administraciis rezidencia (36-e I muxli);   

b) sadac miwis nakveTi imyofeba (36-e II muxli);  
g) sadac gadamzidvels aqvs ZiriTadi administraciis 

adgilsamyofeli (36-e III muxli);  
d) sadac   dasazRvevi riskis ZiriTadi nawili arsebobs  

(36-e IV muxli);  
`ivaraudeba, rom gamoyenebul iqnes~, ar niSnavs, 

zemoaRniSnuli sakolizio sabmelebi aucileblad iqnes 
gamoyenebuli. kanonmdebels rom es ndomoda, maSin igi 

                                                           
373 Ehrenzweig, A Treatise on the Conflict of  Laws, St. Paul, Minn., 1962,  p. 463. 
374 aRniSnulis dasadastureblad qvemoT iqneba ganxiluli magaliTebi 
sasamarTlo praqtikidan. 
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`teqstidan amoiRebda~ sityvas `ivaraudeba~ da darCeboda 
Cveulebrivi saxis xist sabmelTa nusxa.     

saqarTvelos sksk-isagan gansxvavebiT, romis konvenciasa da 
germaniis sksk-Si amis Sesaxeb ufro mkafiod aris naTqvami: 

`prezumfciebi, romlebic winamdebare muxlis me-2, me-3 da me-
4 abzacebSi aris miTiTebuli, ar moqmedebs, Tu xelSekrulebas 
aqvs ufro mWidro kavSiri romelime sxva qveyanasTan~.375 rogorc 
zemoT aRiniSna, ase mkafiod es norma ar aris Camoyalibebuli 
saqarTvelos sksk-Si, Tumca igulisxmeba, rom sasamarTlos 
ufleba aqvs, gansakuTrebul SemTxvevaSi, uari Tqvas kanonis 36-e 
muxlSi Camoyalibebul specialur prezumfciebze, Tuki 
xelSekrulebasTan dakavSirebuli yvela garemoebis 
mxedvelobaSi miRebis Semdeg daadgens, rom garigeba ufro 
mWidrod sxva qveyanasTan aris dakavSirebuli.  

swored zemoT aRniSnuli principia asaxuli saqarTvelos 
sksk-is 36-e III muxlSi, sadac saubaria gadazidvis 
xelSekrulebaze. aRniSnuli normis bolo winadadebaSi 
naTqvamia: `sxva SemTxvevebSi moqmedebs am muxlis pirveli 
punqtiT gaTvaliswinebuli pirobebi~, e.i. yvelaze mWidro 
kavSiris koncefcia.  

samwuxaroa, rom 36-e muxlTan dakavSirebiT xsenebul 
kanonSi aSkara xarvezia daSvebuli. rogorc zemoT aRiniSna, 
zogierTi saxis xelSekrulebis mimarT gamoiyeneba specialuri 
prezumfciebi (varaudebi), romelTa gaqarwylebac SesaZlebelia, 
Tuki sasamarTlo miva im daskvnamde, rom xelSekruleba ufro 
mWidrod dakavSirebulia sxva qveyanasTan. amave dros, igive azri 
ufro mkafiodaa    gadmocemuli 36-e III muxlSi, romelic 
vrceldeba mxolod gadazidvis xelSekrulebaze. sruliad 
gaugebaria, iuridiuli teqnikis TvalsazrisiT, kanonmdebelma 
aseTive daTqma ratom ar gaakeTa 36-e muxlis me-2 da me-4 
punqtebTan mimarTebiT, sadac saubaria dazRvevisa da uZravi 
qonebis gasxvisebis xelSekrulebebze.     

cxadia, kanonmdebels an yoveli specialuri prezumfciis 
mimarT unda daedgina maTi gaqarwylebis SesaZleblobis 
Taobaze, Tuki saqmis garemoebebiT aRmoCndeboda, rom 
xelSekruleba ufro mWidrod sxva qveynis samarTlebriv 
sistemasTan iyo dakavSirebuli, rogorc es gadazidvis 
xelSekrulebis mimarT gaakeTa, an, rac ufro marTebuli 
iqneboda, damatebiT gaeTvaliswinebina kidev erTi norma, anu 36-e 
muxls damateboda me-5 punqti, romelic unda Camoyalibebuliyo 
Semdegi saxiT: 

`prezumfciebi, romlebic winamdebare muxlis pirveli 
punqtis meore winadadebasa da aseve  meore, mesameY da meoTxe 
punqtebSi aris miTiTebuli, ar moqmedebs, Tu xelSekrulebas 
ufro mWidro kavSiri aqvs romelime sxva qveyanasTan~.  

                                                           
375 ix. germaniis sksk-is 28-e V muxli; romis konvenciis me-4 V muxli.  
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 qarTul iuridiul literaturaSi sruliad samarTlianad 
gamoTqmuli iyo mosazreba, rom sityva `varaudi~ gansxvavdeba 
mtkicebulebiTi varaudisagan. magaliTad, samoqalaqo samarTlis 
kodeqsis 158-e muxlis Tanaxmad, `ivaraudeba, rom nivTis 
mflobeli aris misi mesakuTre~. es aris mtkicebulebiTi 
varaudi, rac niSnavs: Tu vinme aRZravs vindikaciur sarCels 
nivTis mflobelis winaaRmdeg am nivTis gamoTxovis Sesaxeb, man 
unda daamtkicos, rom aris am nivTis mesakuTre.376  

amave dros, ver iqneba gaziarebuli is mosazreba, rom 
saqarTvelos sksk-s 36-e muxlSi naxsenebi `varaudis~ gaqarwyleba 
ar SeiZleba.377 am mosazrebis dasturad moyvanilia Semdegi ori 
magaliTi:   

pirveli:   
`Tu miwis nakveTi, romelic xelSekrulebis sagania, 

mdebareobs germaniaSi, ivaraudeba, rom xelSekruleba mWidrodaa 
dakavSirebuli germaniasTan da amis sawinaaRmdegos damtkiceba, 
e.i. am varaudis gaqarwyleba, ar SeiZleba~.378    
     meore:  

`Tu, magaliTad, mxare daadasturebs, rom misi Cveulebrivi 
adgilsamyofeli xelSekrulebis dadebisas iyo holandia,379 
ivaraudeba, rom xelSekruleba yvelaze mWidrod aris 
dakavSirebuli holandiasTan da varaudis gaqarwyleba 
(sawinaaRmdegos damtkiceba) ar SeiZleba~.380  

qvemoT konkretul magaliTebze miTiTebiT iqneba naCvenebi, 
rom am varaudebis gaqarwyleba sworedac rom SesaZlebelia. 
specialuri saxis prezumfcia SeiZleba uaryofil iqnes, Tuki 
aRmoCndeba, rom xelSekruleba yvelaze mWidrod dakavSirebulia 
ara im qveyanasTan, sadac miwis nakveTi imyofeba, aramed sxva 
qveyanasTan.  

36-e I muxlSi Camoyalibebuli normis swori interpretaciis 
SemTxvevaSi sasamarTlom uari unda Tqvas specialuri 
prezumfciebis, anu `varaudebis~, gamoyenebaze, zogadi saxis _ 
`yvelaze mWidro kavSiris~ prezumfciis sasargeblod. arcerT 
kerZo saxis prezumfcias ar gaaCnia `imuniteti~ zemoT 
aRniSnuli yvelaze mWidro kavSiris normis Carevisagan. 

TavisTavad piris adgilsamyofelis holandiaSi yofna  jer 
kidev ar niSnavs, rom sakolizio sakiTxi gadawyvetilia da 
gamoyenebul unda iqnes holandiis samarTali. am SemTxvevaSi 
mxolod ivaraudeba, rom xelSekruleba yvelaze mWidrod 
holandiasTan aris dakavSirebuli, magram varaudi mainc 
varaudad rCeba: Tu aRmoCndeba, rom xelSekruleba mTlianobaSi 
sxva qveyanasTan, magaliTad saqarTvelosTan, aris ufro metad 

                                                           
376 ix. liluaSvili, saerTaSoriso kerZo samarTali, Tb., 2000, gv. 86-87.  
377 iqve. gv. 87. 
378 iqve, gv. 87. 
379 aq, rogorc etyoba, im pirzea saubari, vinc xelSekrulebis damaxasiaTebel 
Sesrulebas axorcielebs, ix. saqarTvelos sksk-is 36-e I muxli.    
380 ix. liluaSvili, dasax. naSr., gv. 87. 
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dakavSirebuli, maSin varaudi holandiis samarTlis gamoyenebis 
sasargeblod gaqarwyldeba.   
 amrigad, daskvnis saxiT unda iTqvas, rom 36-e muxliT 
gaTvaliswinebulia ara mtkicebulebiTi an materialur-
samarTlebrivi varaudebi (prezumfciebi), aramed sakolizio-
samarTlebrivi varaudebi, romelTa gaqarwylebac iseve 
SesaZlebelia, rogorc saerTod nebismieri saxis varaudebisa. 

magaliTi: 
xelSekrulebis dadebis dros gamyidvelis Cveulebrivi 

adgilsamyofeli avstriaSi iyo. 36-e I muxlis bolo winadadebiT 
ivaraudeba, rom xelSekruleba yvelaze mWidrod avstriasTan 
aris dakavSirebuli. amave dros xelSekrulebis sxva faqtobrivi 
garemoebani naTlad uTiTebs, rom garigeba, miuxedavad kanoniT 
winaswar dadgenili prezumfciisa, ufro mWidrod 
saqarTvelosTanaa dakavSirebuli. kerZod: xelSekrulebis 
dadebisa da misi Sesrulebis adgils saqarTvelo warmoadgens. 
xelSekruleba aseve qarTul enaze aris Sedgenili da gadaxdis 
fulad erTeulsac lari warmoadgens. cxadia, rom aseT 
SemTxvevaSi sasamarTlo im daskvnamde unda mivides, rom varaudi 
avstriuli samarTlis gamoyenebis sasargeblod unda 
gaqarwyldes da mis magivrad gamoyenebul unda iqnes qarTuli 
materialuri samarTali, rogorc xelSekrulebasTan yvelaze 
mWidrod dakavSirebuli qveynis samarTali. 

aq erT garemoebas unda mieqces yuradReba: gansxvavebiT 
mtkicebulebiTi varaudisa, sakoliziosamarTlebrivi varaudebis 
gaqarwyleba, Tuki amis safuZveli arsebobs, sasamarTlos 
uSualo valdebulebaa da igi ar aris damokidebuli mxareTa 
aqtiurobaze (SejibrebiTobis principze).      

aqve SeiZleba daibados kiTxva: gana zemoaRniSnuli 
prezumfciebis daniSnuleba mxolod imiT ar amoiwureba, rom 
mosamarTles mimarTuleba misces, anu `megzuroba~ gauwios im 
sakiTxis dadgenisas, Tu romel qveyanasTan aris esa Tu is 
xelSekruleba yvelaze mWidrod dakavSirebuli? maS, ra 
Rirebuleba aqvs prezumfciebis dadgenas, Tu sasamarTlosaTvis 
maTi Sesruleba, saqmis konkretuli garemoebebidan gamomdinare, 
savaldebulo sulac ar iqneba? xom ar jobda, saerTod 
uaryofiliyo winaswar dadgenili prezumfciebi da, ubralod, 
aRiarebuliyo, rom mosamarTleTa movaleobaa da, amave dros, 
privilegiac, TviTonve, yovelgvari karnaxis gareSe, gadawyviton, 
Tu romel qveyanasTan aris yvelaze mWidrod dakavSirebuli 
konkretuli  xelSekruleba?    

swored msgavs pozicias iziarebdnen cnobili ingliseli 
avtorebi: CeSiri da morisi.381 isini prezumfciebis arsebobaSi 
mcire `Rirebulebas~ xedavdnen; CeSirisa da norzis azriT ki, 
prezumfciebiT xelmZRvanelobam SeiZleba mosamarTle `mcdar 
kvalze~ daayenos. aseve, maTi azriT, prezumfciebis arsebobam, 
                                                           
381 Morris, Conflict of Laws, London, 1971, p. 226. 
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SesaZloa, mosamarTlis yuradReba `gafantos~ da man saTanadod 
ver Seafasos Seqmnili  konkretuli viTareba, anu zustad ver 
daadginos, mocemuli xelSekruleba Tu Uromel samarTlebriv 
sistemasTan aris yvelaze mWidrod dakavSirebuli.382  

aseTi ukiduresad moqnili meTodi (romelic prezumfciaTa 
arsebobas ar iTvaliswinebda), pirvel rigSi aRiarebuli iyo 
saerTo samarTlis sistemis qveynebSi: inglissa da amerikis 
SeerTebul StatebSi.383  

mas Semdegac ki, rac evropis qveynebis sasamarTloebma 
upiratesoba obieqtur meTods mianiWes, mdgomareoba 
ukeTesobisaken sagrZnoblad ar Secvlila. inglisuri Teoria 
`yvelaze mWidro kavSiris~ Sesaxeb da Sinaarsobrivad 
analogiuri franguli doqtrina xelSekrulebis 
`lokalizaciis~ Sesaxeb, Tavisi ukiduresad moqnili bunebis 
gamo, SesaZleblobas iZleoda, aRniSnuli qveynebis 
sasamarTloebs kvlav umeteswilad da tendenciurad Lex fori 
gamoeyenebinaT.   
 inglisel avtorTa umetesoba winaaRmdegi iyo romis 1980 
wlis konvenciaSi gaTvaliswinebuli prezumfciebisa, maTi azriT, 
es ewinaaRmdegeboda inglisis sasamarTlo praqtikas.384  

zemoaRniSnuli prezumfciebi jer daadgina Sveicariisa da 
germaniis sasamarTlo praqtikam,385 xolo Semdeg isini normebis 
saxiT Camoyalibdnen Sveicariis 1987 wlis sksk-Si (117-e muxli). 
mogvianebiT romis 1980 wlis konvenciaSi aseve gaTvaliswinebul 
iqna zemoaRniSnuli prezumfciebi. 

iseTi Zlieri sasamarTlo sistemis mqone qveyanaSi, rogoric 
inglisia, cxadia, prezumfciebis dadgenas aranairi gadamwyveti 
mniSvneloba ar eqneboda imisaTvis, rom inglisel 
mosamarTleebs yovelgvari `rCeva-darigebis~ gareSe daedginaT 
is samarTlebrivi sistema, romelTanac xelSekruleba yvelaze 
mWidrod iyo dakavSirebuli; meore mxriv, faqtia isic, rom 
prezumfciebis dadgena sulac ar vnebs saqmes. mosamarTles 
yovelTvis SeuZlia, maTze uari Tqvas, Tu Sesabamisi garemoeba 
amas moiTxovs. Tavis mxriv igi, garkveulwilad, dadebiT rols 
asrulebs. umetesad mxareebs winaswar SeuZliaT gaTvalon, Tu 

                                                           
382 Cheshire/North, Cheschire’s  Private International Law,  ed. 10, London, 1979, p. 210. 
383 aSS-is 1971 wlis meore sakolizio krebulis 188-e paragrafiT 
gaTvaliswinebulia Semdegi: mxareTa uflebebi da movaleobebi, romlebic 
dakavSirebulia xelSekrulebasTan, ganisazRvreba im qveynis Sida samarTliT, 
romelic……yvelaze mniSvnelovnad dakavSirebulia samarTalurTierTobasTan 
da mxareebTan. ix. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 188 (1971). 
http://www.kentlaw.iit.edu/perritt/conflicts/rest188.html  
384 Kaye, The New Private International Law of Contract of the European Community (Dartmouth), 
Aldeshot/Brookfield USA/Hong Kong/Singapore/ Sydney/ 1993, pp. 187-191. 
385 ix. Drobnig-is dasax. naSr., gv. 233-240; Lipsten, Characteristic Performance, A New 
Concept in the Conflict of Laws in Matters of Contract for the EEC, 3 Northwestern Jo. of Int. Law & 
Business, 1981, pp. 405-409; Vischer, The Concept of the Characteristic Performance Reviewed, "E 
Pluribus Unum", (ed). Borras, 1996, pp. 500-504. 
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romeli samarTlebrivi sistemiT unda mowesrigdes 
xelSekruleba.  

prezumfciebis arseboba namdvilad xelsayreli unda iyos 
saqarTvelos sasamarTloebisaTvis: jer erTi, qveyanas ar hqonia 
aranairi sasamarTlo praqtika sakolizio samarTlis sferoSi; 
Tuki amas isic daemateba, rom jer kidev saTanadod momzadebuli 
sakmaod mwiri sasamarTlo kadrebi hyavs qveyanas, maSin, 
bunebrivia, mocemul pirobebSi upriani iqneba, saxelSekrulebo 
urTierTobebSi sakolizio sakiTxebis gadawyveta mTlianad 
mxolod `yvelaze mWidro kavSiris~ zogadi saxis formulas da, 
amave dros, ukiduresad moqnil meTods ar daeyrdnos. 

aRniSnulidan gamomdinare, sruliad marTebulia 
saqarTvelos sksk-is avtorTa pozicia, roca maT mxari dauWires 
garkveuli saxis prezumfciebis arsebobas. miT ufro, rom igi 
germanuli samarTlebrivi ojaxis qveynebis sasamarTlo 
praqtikis nayofia.386 sakiTxis aseTnairad gadawyveta, 
garkveulwilad, daexmareba saqarTvelos mosamarTleebs, Tu 
rogor gadawyviton sakolizio sakiTxebi sxvadasxva saxis 
(tipis) xelSekrulebebis mowesrigebisas,  romel dakavSirebul 
faqtobriv garemoebebs mianiWon  gadamwyveti mniSvneloba.  

 
 

 
      $3. `damaxasiaTebeli Sesrulebis~ koncefcia 

zemoT aRiniSna, rom saqarTvelos sksk-iT gaTvaliswinebul 
iqna zogadi saxis norma, romelsac `yvelaze mWidro kavSiris~ 
formula ewodeba. garda amisa, mocemuli kanoni iTvaliswinebs 
zogadi saxis prezumfcias, romelsac qarTuli iuridiuli 
terminologiisaTvis manamde ucnobi `damaxasiaTebeli 
Sesrulebis~ koncefcia ewoda. aRniSnuli xsenebuli kanonis 36-e 
I muxliTaa gaTvaliswinebuli:  

`ivaraudeba, rom xelSekruleba yvelaze mWidrodaa 
dakavSirebuli im qveyanasTan, sadac mxares, romelsac 
damaxasiaTebeli saxelSekrulebo valdebuleba unda 
Seesrulebina, xelSekrulebis dadebisas hqonda Cveulebrivi 
adgilsamyofeli an administraciis rezidencia~. 

magaliTi: 
kontrahentebma, romelTac sxvadasxva qveyanaSi aqvT 

ZiriTadi saqmianobis adgili, dades nasyidobis xelSekruleba. 
vinaidan aRniSnuli garigeba ormxriv xelSekrulebaTa ricxvs 
ganekuTvneba, konkretul SemTxvevaSi  Sesrulebis adgilic or 
sxvadasxva qveyanaSi mdebareobs.  Tavidan rom iqnes acilebuli 
erTi xelSekrulebis mimarT ori samarTlebrivi sistemis 

                                                           
386 sazRvargareTis qveynebidan germaniis samarTals yvelaze didi gavlena 
aqvs qarTul samarTalze, ix. zoiZe, evropuli kerZo samarTlis recepcia 
saqarTveloSi, Tb., 2005, gv. 81-91.  
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gamoyeneba da, Sesabamisad, xelSekrulebis `gaxleCa~, arCevani 
unda SeCerdes erT-erTi kontrahentis qveynis samarTlis 
gamoyenebaze. ismeba kiTxva, romeli kontrahentis qveynis 
samarTali unda iqnes gamoyenebuli?  

iuridiul literaturaSi gabatonebuli azris Tanaxmad, 
vinaidan xelSekrulebis mimarT mxolod erTi qveynis samarTali 
unda iqnes gamoyenebuli, upriania, es iyos im kontrahentis 
qveynis samarTali, romlis saxelSekrulebo valdebulebis 
Sesrulebac ufro fundamenturia, ufro kompleqsuria, ufro 
rTulia, ufro principulia, ufro mniSvnelovania.387  

rogor unda ganisazRvros, romeli kontrahentis 
valdebuleba aris ufro kompleqsuri?  

ufro kompleqsuria im kontrahentis valdebuleba, romlis 
Sesrulebac `axasiaTebs~ xelSekrulebas.  

kvlav SeiZleba daisvas kiTxva: romeli valdebulebis 
Sesruleba `axasiTebs~ xelSekrulebas?  

is Sesruleba, romelic gamoxatavs xelSekrulebis 
socialur-ekonomikur mizans. ufro konkretulad: nasyidobis 
xelSekrulebaSi _ gamyidvelis valdebuleba, qiravnobis 
xelSekrulebaSi _ moqiravnis valdebuleba, gadazidvis 
xelSekrulebaSi _ gadamzidvelis valdebuleba da sxva.  

SeiZleba isev daisvas SekiTxva: ratomaa gamyidveli, 
gamqiravebeli da gadamzidveli miCneuli xelSekrulebis 
damaxasiaTebeli valdebulebis mqoned  da ratom ar SeiZleba 
imavis Tqma myidvelze, damqiravebelze, tvirTis gamgzavnze?  

aq pasuxi martivia:  yvela zemoaRniSnul SemTxvevaSi 
myidvelis, damqiraveblis, tvirTis gamgzavnis valdebuleba 
saerToa _ maT aqvT fuladi valdebuleba TavianTi kontrahentis 
mimarT. amitom maTs saxelSekrulebo valdebulebaze ar 
SeiZleba saubari ise, TiTqos igi `axasiaTebs~ xelSekrulebas. 

amave dros, gamyidvelis, gamqiraveblis, gadamzidvelis 
valdebuleba mianiSnebs imaze, Tu ra saxisaa xelSekruleba, anu 
gansazRvravs xelSekrulebis socialur-ekonomikur mizans. vinc 
gadascems sakuTrebaSi nivTs, axdens tvirTis transportirebas, 
wevs momsaxurebas, Sesabamisad axdens Sesrulebas, romelic 
`axasiaTebs~ xelSekrulebas.  

kvlav SeiZleba daisvas kiTxva: mainc ratom unda mieniWos 
upiratesoba gamyidvelis qveynis samarTals da ara myidvelisas? 
ratom aris gamyidvelis valdebuleba miCneuli ufro 
mniSvnelovnad?  

                                                           
387 D’Oliveria, Characteristic Obligation in the Draft EC Obligation Convention, 25 Am. Jo. Com. L. 
1977, pp. 303-317; Lipsten, Characteristic Performance, A New Concept in the Conflict of Laws in 
Matters of Contract for the EEC, 3 Northwestern Jo. of Int. Law & Business, 1981, pp. 402-412; 
Patocchi, Characteristic Performance: A New Myth in the Conflict of Laws Some Comments on a 
Resent Concept  in the Swiss and European Private International Law of Contract?, Etudes de droit 
international en I’honneur de Pierre Lalive, Bale/Frnacfort-sur-le Main, 1993, pp. 113-131; Vischer, 
The Concept of the Characteristic Performance Reviewed, "E Pluribus Unum", (ed). Borras, 1996,    
pp. 499-519. 
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Ppasuxi aseTia: sayovelTaod aRiarebulia,388 rom 
gamyidvelis valdebuleba ufro kompleqsuria.389 xSir 
SemTxvevaSi igi Tavad awarmoebs produqcias, axdens xarjebisa 
da fasis kalkulacias, wevs nivTis SemTxveviT daRupvis risks, 
asrulebs samuSaos. Sesabamisad, misi saxelSekrulebo 
valdebuleba ufro dawvrilebiTaa mowesrigebuli misive qveynis 
normebiT. naTqvamidan gamomdinare, ufro bunebrivi da 
samarTliani iqneba, Tuki gamyidvelis  qveynis samarTali iqneba 
gamoyenebuli.  

zemoT aRiniSna, rom saqarTvelos sksk-is 36-e muxliT 
gaTvaliswinebuli damaxasiaTebeli Sesrulebis koncefcia 
zogadi xasiaTis prezumfciaa. igi vrceldeba ara mxolod 
nasyidobis xelSekrulebaze, aramed yvela im xelSekrulebaze, 
romelTa mimarTac kanoniT araa dadgenili specialuri 
prezumfciebi. 

damaxasiaTebeli Sesrulebis koncefcia ganxilul unda 
iqnes rogorc kompromisi evrogaerTianebaSi Semaval qveynebs 
Soris. inglisisa da safrangeTis sakolizio samarTali 
tradiciulad uaryofda prezumfciebs ufro moqnili meTodis 
sasargeblod, rasac naklebi sicxade Sehqonda kompetenturi 
samarTlis gamoyenebis sakiTxSi. evropis sxva qveynebis, 
magaliTad italiis, sakolizio samarTali ki upiratesobas 
aniWebda xist meTods, romelsac mniSvnelovani sicxade Sehqonda 
xelSekrulebis momwesrigebeli samarTlis dadgenis sakiTxSi. 
damaxasiaTebeli Sesrulebis koncefcia garkveulwilad 
`gazavebulia~ am or midgomas Soris, Tumca faqtia, igi mainc 
moqnili meTodia. 

albaT, amiT unda aixsnas is garemoeba, rom zogierTi 
ingliseli avtori didi pesimizmiT ar Sexvedria inglisisaTvis 
manamde ucnobi prezumfciebis390 dadgenas. maTi azriT, inglisis 
sasamarTlo praqtikaSi fundamenturad araferi Seicvleba.391 
erT-erTma ingliselma avtorma ki ganacxada: es prezumfciebi 

                                                           
388 igulisxmeba haagis 1955 da 1986 wlebis konvenciebi, sadac 
erTmniSvnelovnad, zogierTi gamonaklisis garda, saubaria gamyidvelis 
samarTlis gamoyenebaze, aseve  zogierTi qveynis, Tundac imave Sveicariis 
sksk-is 117-e III `a~ muxlisa da avstriis sksk-is 27-e muxlis, sadac aseve 
miTiTebulia gamyidvelis samarTlis gamoyenebaze. zemoT aRniSnul 
konvenciebsa da erovnul kanonebs mxolod sxvadasxva meTodis gamoyeneba 
ganasxvavebs. zogi kanoni (konvencia) gamyidvelis samarTlis gamoyenebis 
sasargeblod mxars uWers moqnil, zogi naxevrad moqnil, xolo zogi 
imperatiulad  xist meTods.      
389 ix.  Drobnig, dasax. naSromi, gv. 233. 
390 igulisxmeba rogorc zogad prezumfcia ,,damaxasiaTebeli Sesrulebis" 
Sesaxeb, aseve specialuri prezumfciebi (varaudebi), romlebic qvemoT iqneba 
ganxiluli.   
391 North,  Reform, but not Revolution, General Course on Private International Law, 220 RCADI, 
1990, p. 186. 
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mxolod `realurad rTuli saqmeebis mimarT unda iqnes 
gamoyenebuli~.392 

rogorc zemoT iTqva, prezumfciebis arseboba jer kidev 
romis konvenciis miRebamde damaxasiaTebeli iyo germanuli 
samarTlis ojaxSi Semavali qveynebisaTvis.  

1952 wels Sveicariis umaRlesma sasamarTlom uaryo 
xelSekrulebis `gaxleCis~ (Dèpeçage) meTodi, amave dros, mxari 
`mizidulobis centris~ (Centre of gravity) Teorias dauWira. es 
Teoria Tavisi SinaarsiT identuria `yvelaze mWidro kavSiris~ 
Teoriisa. mogvianebiT sasamarTlo praqtikam ganaviTara es 
koncefcia da SeimuSava prezumfciaTa nusxa (katalogi) 
sxvadasxva saxis xelSekrulebisATvis:  

nasyidobis xelSekrulebisaTvis _ gamyidvelis samarTali; 
moZravi nivTebis qiravnobisaTvis _ gamqiraveblis samarTali; 
wamomadgenlobis xelSekrulebisaTvis _ warmomadgenlis 
(agentis) samarTali; dazRvevis xelSekrulebisaTvis _ 
damzRvevis (sadazRvevo kompaniis) samarTali da sxv., Tumca 
xelSekrulebebi, romlebic uZravi qonebis gasxvisebas,  
datvirTvas an ijariT gacemas Seexeboda, prezumfciiT 
wesrigdeboda uZravi qonebis adgilsamyofeli qveynis 
samarTliT, Sromis xelSekrulebebi ki  samuSaos Sesrulebis 
adgilis samarTliT.393  
 yvelaze pirvelad da mkafiod sakanonmdeblo doneze 
damaxasiaTebeli Sesrulebis koncefcia aisaxa Sveicariis 
saerTaSoriso kerZo samarTlis kanonSi. kerZod, 117-e muxlis 
mesame punqtSi naTqvamia:  

damaxasiaTebeli Sesrulebis saxiT moqmedebs:  
a) nasyidobis xelSekrulebaSi _ gamyidveli;  
b) qiravnobis xelSekrulebaSi _ gamqiravebeli;  
g) warmomadgenlobis, nardobisa da sxva momsaxurebis 

gawevis xelSekrulebebSi, Sesabamisad, _ warmomadgeneli, menarde 
da momsaxurebis gamwevi;  

d) Senaxvis xelSekrulebaSi _ Semnaxveli (depozitari);  
e) sagarantio an Tavdebobis xelSekrulebaSi _ garanti an 

Tavdebi.394   
magaliTi saqarTvelos sasamarTlo praqtikidan: 
1993 wlis 7 dekembers minskis samoqalaqo aviaciis 407-e 

qarxanasa da saqarTvelos aviakompania _ `orbs~ Soris gaformda 
#33 xelSekruleba, romlis ZaliTac qarxanam ivaldebula 
saaviacio teqnikis garemonteba angariSebis uwyisebSi 

                                                           
392 Diamond, Conflict of laws in EEC, 32 Current Leg. Probs., 1979, p. 155.    
393 ix.  Drobnig, dasax. naSr., gv. 233-240; Lipsten, Characteristic Performance, A New Concept in 
the Conflict of Laws in Matters of Contract for the EEC, 3 Northwestern Jo. of Int. Law & Business, 
1981,  pp. 405-409; Vischer, The Concept of the Characteristic Performance Reviewed, "E Pluribus 
Unum", (ed). Borras, 1996, pp. 500-504. 
394 Patocchi, Characteristic Performance: A New Myth in the Conflict of Laws Some Comments on a 
Resent Concept  in the Swiss and European Private International Law of Contract?,  Etudes de droit 
international en I’honneur de Pierre Lalive, Bale/Frnacfort-sur-le Main, 1993, pp. 113-131. 
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miTiTebuli teqnikis raodenobiT, fasebiTa da vadebiT, xolo 
aviakompaniam ivaldebula gasaremontebeli teqnikis miwodeba, 
garemontebulis Cabareba da remontis Rirebulebis gadaxda.  

SemdgomSi unitaruli sawarmo `minskis aviasaremonto 
qarxanam~ Tbilisis saolqo sasamarTloSi aRZra sarCeli 
mopasuxe aviakompania `saqarTvelos aviaxazebis~ mimarT (am 
ukanasknelma Tavis Tavze aiRo Sps `orbis~ davalianeba), zianis 
anazRaurebis moTxovniT saxelSekrulebo valdebulebebis 
darRvevis gamo.  

sasamarTlom mocemuli saqmis gadawyvetisas gamoiyena 
rogorc `yvelaze mWidro kavSiris~ formula, aseve 
`damaxasiaTebeli~ Sesrulebis koncefciac,  konkretulad ki man 
ganacxada Semdegi: 

`kolegia aRniSnavs, rom aRniSnuli dava gamomdinareobs 
nardobis saxelSekrulebo urTierTobidan, rom sasamarTlo 
saqmes ixilavs ucxo elementTan mimarTebaSi. mosarCele `minskis 
aviasaremonto qarxana~ aris belorusiis respublikis 
iuridiuli piri, mxareebs ki ar aqvT arCeuli romelime qveynis 
samarTali. `saerTaSoriso kerZo samarTlis Sesaxeb~ 
saqarTvelos kanonis 36.1 muxlis Sesabamisad, Tu mxareebs ar 
aurCeviaT romelime qveynis samarTali, xelSekruleba 
daeqvemdebareba masTan yvelaze mWidrod dakavSirebuli qveynis 
samarTals. ivaraudeba, rom xelSekruleba yvelaze mWidrodaa 
dakavSirebuli im qveyanasTan, sadac mxares, romelsac 
damaxasiaTebeli saxelSekrulebo valdebuleba unda 
Seesrulebina, xelSekrulebis dadebisas hqonda Cveulebrivi 
adgilsamyofeli an administraciis rezidencia. nardobis 
xelSekruleba daido minskSi rusul enaze, romelic aris 
belorusiis respublikis oficialuri ena, gadaxda unda 
momxdariyo rusul rublebSi an aSS dolarebSi. xelSekruleba 
unda Sesrulebuliyo belorusiis respublikis dedaqalaq 
minskSi. aseT pirobebSi kolegias miaCnia, rom mocemuli davis 
gadawyvetisas unda ixelmZRvanelos belorusiis samoqalaqo 
kodeqsiT.  

belorusiis samoqalaqo kodeqsis 288.3 muxlis Sesabamisad, 
valdebulebis warmoSobis erT-erTi safuZvelia xelSekruleba. 
imave muxlis 1-li punqtis Sesabamisad, valdebulebis ZaliT 
erTi piri (movale) valdebulia meore piris (kreditori) 
sasargeblod Seasrulos garkveuli moqmedeba. konkretul 
SemTxvevaSi gadauxados xelSekrulebiT gaTvaliswinebuli 
momsaxurebis safasuri. imave kodeqsis 290-e muxlis Sesabamisad 
ki, valdebuleba unda Sesruldes jerovnad valdebulebis 
pirobebisa da kanonis Sesabamisad.  

miuxedavad imisa, rom xelSekrulebebi dadebulia 1993 wlis 
7 dekembersa da 1996 wlis 11 noembers, kolegiis azriT, moTxovna 
xandazmuli ar aris. 1996 wlis 11 dekembrisa da 1993 wlis       
7 dekembris xelSekrulebebis Tanaxmad, xelSekrulebis 
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moqmedebis vada ganisazRvreba xelSekrulebis xelmoweridan 
Tanxis gadaxdamde.  

aseve, xelSekrulebebis moqmedebis vada da gadaxdis grafiki 
`minskis aviasaremonto qarxanasa~ da `saqarTvelos aviaxazebis~ 
mier ramodenimejer iqna gagrZelebuli, rasac ar uaryofs 
mopasuxe mxare da bolo SeTanxmeba davalianebis dafarvaze 
miRweul iqna 2002 wels. aseT pirobebSi belorusiis samoqalaqo 
kodeqsis 204-e  muxlis Tanaxmad, xandazmulobis vada wydeba. 
aRniSnul muxlSi naTqvamia, rom `xandazmulobis  vadis dena 
wydeba, Tu valdebuli piri uflebamosili piris winaSe valis 
arsebobis Sesaxeb aRiarebis damadasturebel moqmedebas 
Seasrulebs.~ 

kolegia iziarebs mosarCelis mosazrebas imis Toabaze, rom 
aviakompania `saqarTvelos aviaxazebma~ xelSekrulebebis 
dadebiT da samTavrobo Sexvedrebis oqmebze xelismoweriT 
aRiara valis arseboba. mopasuxe organizaciis warmomadgenelma 
ganacxada, rom isini iZulebulni iyvnen eRiarebinaT vali da 
mcire odenobiT periodulad faravdnen kidec valis nawils~.395 

iuridiul literaturaSi arsebobs azrTa sxvadasxvaoba, Tu 
rodis unda iqnes gamoyenebuli  damaxasiaTebeli Sesrulebis 
Teoria. saqarTvelos sksk-is 36-e muxlis Sinaarsidan 
gamomdinare, damaxasiaTebeli Sesrulebis koncefciisTvis 
adgili ar rCeba, rodesac orTave kontrahents erTmaneTis 
mimarT fuladi valdebuleba gaaCniaT an rodesac arcerT 
maTgans erTmaneTis winaSe aranairi fuladi valdebuleba ar 
gaaCniaT (mag. gacvlis xelSekruleba). aseTi saxis 
xelSekrulebebze, vinaidan  maTTvis ar aris dadgenili 
specialuri prezumfciebi, rogorc esaa gakeTebuli gadazidvis 
(36-e III muxli) da dazRvevis (36-e IV muxli) xelSekrulebebis 
mimarT, unda gavrceldes yvelaze mWidro kavSiris formula. am 
ukanasknelis mixedviT, mosamarTlem, xelSekrulebis yvela 
faqtobrivi garemoeba unda awon-dawonos da mxolod amis Semdeg 
daaskvnis Tu romel qveyanasTan aris yvelaze metad 
dakavSirebuli gacvlis (sabartero) xelSekruleba.    

damaxasiaTebeli Sesrulebis koncefciis gamoyenebasTan 
dakavSirebiT, romis 1980 wlis konvenciis avtorebma, 
gansxvavebul pozicias dauWires mxari. kerZod, ormxrivi 
xelSekrulebebis mimarT ,,moxsenebaSi~ naTqvamia Semdegi: 
Tanamedrove ekonomikaSi, Sesrulebis sanacvlod Cveulebriv 
gamoiyeneba sapasuxo fuladi Sesruleba, magram amiT rodi 
ganisazRvreba damaxasiaTebeli Sesrulebis cneba, igi 
damokidebulia xelSekrulebis tipze: saqonlis miwodeba, nivTis 

                                                           
395 ix. Tbilisis saolqo sasamarTlos samoqalaqo da samewarmeo saqmeTa 
kolegiis 2004 wlis 8 noembris (saqme 2/a-25-2004) gadawyvetileba. aRsaniSnavia, 
rom aRniSnuli saqme erTaderTi gamonaklisi SemTxvevaa, rodesac 
saqarTvelos sasamarTlom sksk-is normebze dayrdnobiT gamoiyena 
damaxasiaTebeli valdebulebis Sesrulebis koncefcia da amasTan erTad 
ucxo qveynis materialuri samarTalic. 
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gadacema Tu masze uflebis gadacema, sabanko operaciebi, 
transportis dazRveva da a.S. Cveulebriv gamoxatavs 
xelSekrulebis socialur-ekonomikur funqcias.396 swored es 
ukanaskneli faqtori, anu xelSekrulebis socialur-ekonomikuri 
funqcia, gansazRvravs damaxasiaTebel Sesrulebas. 
xelSekrulebis ekonomikuri mizani miiRweva kontrahentis mier 
meore kontrahentis ,,Sesrulebis yidviT~. myidveli Cveulebriv 
ixdis fuls. amave dros aRsaniSnavia, rom piri, romelic 
axorcielebs damaxasiaTebel Sesrulebas aseve SeiZleba 
,,ixdides~. es marTalia damzRvevis, mogivravnis, bankis (sabanko 
kreditis) SemTxvevaSi.397 ismeba kiTxva aseT SemTxvevaSi SeiZleba 
damaxasiaTebeli Sesrulebis koncefciis gamoyeneba? 

,,moxsenebis~ avtorTa mosazrebiT ki. maTi azriT sadazRvevo, 
sabanko da giravnobis xelSekrulebebis mimarT vrceldeba 
damaxasiaTebeli Sesrulebis koncefcia. Tumca, masSi araferia 
naTqvami, vrceldeba Tu ara zemoaRniSnuli norma im 
xelSekrulebaze, roca ,,myidveli~ gaweuli momsaxurebis 
sanacvlod ar ixdis fuls. aRniSnulTan dakavSirebiT lando 
dadebiT pasuxs iZleva da mohyavs Semdegi magaliTi:   

wignis sagamomcemlo firmam avtoris winaSe aiRo 
valdebuleba, Caataros marketinguli gamokvleva, gamosces wigni 
da moaxdinos misi realizacia. xelSekrulebiT araa 
gaTvaliswinebuli, rom avtorma gaweuli samuSaosaTvis TviTon 
unda gadauxados fuli gamomcemels. es ukanaskneli, wignis 
realizaciidan Sesuli mTliani Tanxis garkveuli nawiliT 
naxulobs Tavis sargebels. amrigad, wignis avtori ar ixdis 
fuls (mis magivrad amas momxmarebeli akeTebs), magram aSkaraa, 
rom damaxasiaTebel Sesrulebas aq mainc aqvs adgili da mas 
gamomcemeli axorcielebs.398 es ukanaskneli ki vlindeba 
xelSekrulebis socialur-ekonomikur mizanSi.  

 
 

 

  $4. gamonaklisebi `damaxasiaTebeli Sesrulebis~ koncefciidan  

zemoT ukve aRiniSna, rom arcerTi saxis specialur 
prezumfcias ar gaaCnia `imuniteti~ saerTo saxis _ `yvelaze 
mWidro kavSiris~ normis Carevisagan. zemoTqmuli Seexeba 
agreTve `damaxasiaTebeli valdebulebis Sesrulebis~ 
prezumfciasac. TvalsaCinoebisaTvis upriani iqneba Sveicariisa 
da germaniis sasamarTlo praqtikis  magaliTebis ganxilva: 

saqmis _  Müller v. Kistler _ mixedviT, sesxis xelSekruleba 
Sveicariel kreditorsa da ucxoel movales Soris daido 
germaniaSi. mxareebi SeTanxmdnen, rom vali gadaxdili iqneboda 

                                                           
396 Giuliano/Lagarde, Report. RC. 282/20. 
397 iqve. Report. RC. 282/20. 
398 ix. Lando-s dasax. naSromi, gv. 387. 
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SveicariaSi, Sveicariuli frankebiT. xelSekrulebis Sesrulebis 
droisaTvis  orive kontrahenti SveicariaSi gaemgzavra. germania 
iyo maTi droebiTi sacxovrebeli adgili. damaxasiaTebeli 
Sesrulebis koncefciis Tanaxmad, gamoyenebas eqvemdebareboda 
germaniis samarTali, vinaidan iq iyo dafuZnebuli kreditoris 
Cveulebrivi sacxovrebeli adgili, Tumca Sveicariis 
federalurma umaRlesma sasamarTlom sruliad marTebulad 
uaryo xsenebuli koncefciis gamoyeneba, vinaidan daadgina, rom  
xelSekruleba yvelaze mWidrod dakavSirebuli iyo 
SveicariasTan da, Sesabamisad, xelSekrulebis mosawesrigeblad, 
am ukanasknelis samarTali gamoiyena.399 

`damaxasiaTebeli Sesrulebis~ koncefcia aseve ar 
gamoiyeneba, rodesac SeuZlebelia, dadgindes, Tu romeli 
kontrahenti asrulebs mas. rogorc zemoT iTqva, aseTad 
SeiZleba miCneul iqnes gacvlis xelSekruleba. 

saqmis arsi aseTi iyo: germanelma da brazilielma 
mewarmeebma dades gacvlis xelSekruleba TavianT 
mflobelobaSi arsebuli miwis nakveTebis nawilze. 
xelSekruleba sanotaro wesiT germaniaSi damowmda. mogvianebiT 
germanelma mewarmem, roca sakuTari TvaliT naxa braziliaSi 
Tavis mier SeZenili miwis nakveTi, Seicvala azri da moiTxova 
gacvlis xelSekrulebis gauqmeba. germaniis sasamarTlom ver 
`pova safuZveli, raTa gamoeyenebina `damaxasiaTebeli 
Sesrulebis~ koncefcia, radgan erT xelSekrulebaSi aRiniSna 
ori damaxasiaTebeli Sesruleba. sasamarTlos, amave dros, ar 
surda xelSekrulebis `gaxleCa~ da mis mimarT ori qveynis _ 
germaniisa da braziliis samarTlis gamoyeneba. aRniSnulidan 
gamomdinare, sasamarTlom, sruliad marTebulad, 
daxmarebisaTvis mimarTa  `yvelaze mWidro kavSiris~ formulas, 
romlis mixedviTac daadgina, rom xelSekrulebis mimarT 
germaniis samarTali unda gamoyenebuliyo. sasamarTlos aseTi 
gadawyvetileba emyareboda im faqtobriv garemoebaTa 
erTobliobas, romlis mixedviTac xelSekruleba germaniaSi iyo 
dadebuli (sanotaro wesiT damowmebuli) da germanul enaze 
Sedgenili.400 safiqrebelia, aranakleb mniSvnelovani garemoeba 
iyo is faqtic, rom sadavo saqmis ganxilva germaniis 
sasamarTloSi xorcieldeboda. 

  
 
 
 

                                                           
399 ATF/BGE 78 (1952) II 45, 190, citirebulia: Patocchi, Characteristic Performance: A New 
Myth in the Conflict of Laws Some Comments on a Resent Concept  in the Swiss and European 
Private International Law of Contract?, Etudes de droit international en I’honneur de Pierre Lalive, 
Bale/Frnacfort-sur-le Main, 1993, pp. 126-127. 
400 L.G. Amberg 1980 wlis 17 martis gadawyvetileba, [1982] IPRax 29,  citirebulia: 
Jayme, Rome Convention on the Applicable to Contractual Obligatins (1980), ed. Petar Sarcevic, 
International Contracts and Conflicts of Laws (Graham & Trotman/Martinus Nijhoff) 1990, p. 43.      
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             $5. piris Cveulebrivi adgilsamyofeli da  
                   ZiriTadi rezidenciis adgili 
  

 
a) fizikuri piris Cveulebrivi adgilsamyofeli 
 
sasamarTlos mier im faqtis dadgena, Tu  romel 

kontrahents gaaCnia damaxasiaTebeli saxelSekrulebo 
valdebuleba, ar kmara sakolizio sakiTxis gadasawyvetad. 
sasamarTlom aseve unda daadginos is qveyana sadac, 
damaxasiaTebeli valdebulebis mqone kontrahents gaaCnia 
Cveulebrivi adgilsamyofeli an administraciis rezidencia. 
swored aseTi moTxovnaa gaTvaliswinebuli saqarTvelos  sksk-is 
36-e I muxliT:  

,,ivaraudeba, rom xelSekruleba yvelaze mWidrodaa 
dakavSirebuli im qveyanasTan, sadac mxares, romelsac 
damaxasiaTebeli saxelSekrulebo valdebuleba unda 
Seesrulebina, xelSekrulebis dadebisas hqonda Cveulebrivi 
adgilsamyofeli an administraciis rezidencia~.   

cxadia, cneba ,,Cveulebrivi adgilsamyofeli~ fizikur pirs 
exeba, xolo termini ,,administraciis rezidencia~ ki iuridiul 
pirs.401  

ismeba kiTxva, ratom moxda ise, rom kanonmdebelma swored 
aseTi saxis sakolizio sabmels dauWira mxari da ara 
magaliTisTvis piris moqalaqeobis kanons an domicilias? 

unda aRiniSnos, rom tradiciulad kontinenturi evropis 
qveynebi dakavSirebuli faqtiuri garemoebebidan upiratesobas 
moqalaqeobis princips aniWebdnen. cxadia, aq mTlianobaSi 
igulisxmeba sakolizio samarTali da ara mxolod misi 
saxelSekrulebo valdebulebiTi nawili. amis dasturia is 
normac, rac asaxulia saqarTvelos sksk-Si pirovnuli statusis 
dasadgenad. kerZod, 22-e II muxli iTvaliswinebs Semdegs: ,,Tu 
fizikuri piri moqalaqeobis armqonea an SeuZlebelia misi 
moqalaqeobis dadgena, mis mimarT gamoiyeneba im qveynis 
samarTali, sadac mas aqvs Cveulebrivi adgilsamyofeli an eweva 
ZiriTad saqmianobas, xolo Tu aseTi ar arsebobs – saqarTvelos 
samarTali~.  

am normis ,,pozitiurad~ wakiTxvisas gamodis, rom Tu 
dadgenil iqneba, rom piri romelime qveynis moqalaqea, maSin 
problemac gadawyvetilia, anu dadgenilia misi pirovnuli 

                                                           
401 saqarTvelos sksk-is konteqstidan aSkarad gamomdinareobs, rom  sityva 
rezidencia iuridiul pirTan mimarTebaSia gamoyenebuli. amave dros unda 
aRiniSnos, rom termini ,,rezidencia~ (recidence; recidency; resident) sazRvargareTis 
iuridiul literaturaSi ara mxolod iuridiuli piris mimarT gamoiyeneba, 
aramed  fizikuri piris mimarTac. am ukanasknelsac SeiZleba hqondes 
rezidencia da es ukanaskneli swored fizikuri piris adgilsamyofels 
niSnavs. ix. Black’s Law Dictionary, ed. 7. (St. Paul, Minn.) 1999,  pp. 1310-1311. 
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statusi. amrigad, aq mTavari aqcenti piris moqalaqeobazea 
gakeTebuli. 

cnobilia, rom pirovnuli statusi anu piradi kanoni (lex 
personalis) Tavis mxriv iyofa moqalaqeobis kanonad (lex  nationalis) 
da sacxovrebeli adgilis kanonad (lex domicilii).402 rogorc zemoT 
iTqva, zogadad moqalaqeobis kanons upiratesobas kontinenturi 
evropis qveynebi da, maT Soris, saqarTvelo aniWebs, xolo 
sacxovrebeli adgilis kanons ki _ saerTo samarTlis sistemis 
qveynebi.403 

orive koncefcias aqvs Tavis plusebi da minusebi. mocemuli 
naSromis mizans ar warmoadgens am sakiTxebis kvleva. mxolod is 
unda gairkves, Tu ra SeiZleba yofiliyo mizezi imisa, rom 
saqarTvelos sksk-is 36-e muxlSi, moqalaqeobis principis 
magivrad kanonmdebelma sxva princips _  piris Cveulebrivi 
adgilsamyofelis kriteriums dauWira mxari da ras warmoadgens 
es ukanaskneli.    

moqalaqeobis principis uarsayofad SeiZleba arsebobdes 
Semdegi mizezebi:  

magaliTi: 
ruseTis moqalaqe 20 wlis win gaemgzavra SeerTebul 

StatebSi sacxovreblad. mas sxva yovelgvari kavSiri gawyvetili 
aqvs ruseTTan, magram amave dros naturalizacia ar gauvlia aSS 
da, Sesabamisad, ar miuRia misi moqalaqeoba. cxadia, aseT 
SemTxvevaSi sruliad uadgilo iqneboda sakolizio mibma piris 
moqalaqeobis kanonis mixedviT momxdariyo. gansakuTrebiT aseTi 
ram miuRebeli iqneboda Tuki saqme saerTaSoriso komerciuli 
xelSekrulebis mowesrigebas Seexeboda. 

 piris domiciliis sasargeblod metyvelebs Semdegi 
argumentebi:  
 a) Cveulebriv kontrahentisTvis ukeTesadaa cnobili im 
qveynis samarTali, sadac mas sacxovrebeli adgili gaaCnia, 
vidre im qveynis samarTali, romlis moqalaqesac igi 
warmoadgens, magram naklebi, an TiTqmis aranairi, Sexeba masTan 
ar gaaCnia. pirisaTvis ufro xelmisawvdomi da iafia im qveynis 
samarTlis Sesaxeb miiRos informacia, sadac igi cxovrobs, 
vidre Tavisi erovnuli, magram amave dros Soreuli da 
daviwyebuli qveynis samarTlis Sesaxeb.  

b) mxedvelobaSi unda iqnes miRebuli aseve saqmis 
ganmxilveli sasamarTlos interesebi. piris sacxovrebeli 
adgili umetes qveynebSi emTxveva lex fori-s. es pirvel rigSi 
ganpirobebulia samoqalaqo saproceso samarTlis normebiT, 

                                                           
402 liluaSvili, saerTaSoriso kerZo samarTali (jisiai) Tb., 2000. gv. 32.  
403 1968 wlis monacemebiT dedamiwis 1 miliard 450 milion kacze gansazRvrav 
kriteriumad miiCneoda lex domicilii, xolo 1 miliard 600 milioni adamianis 
mimarT ki lex partriae. ix. Nadelmann, Mancini's Nationality Rule and Non-Unified Legal Systems: 
Nationality versus Domicile, American  Journal of Comparative Law, 1969, Vol. 17, p. 418-451. 
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romlebic umetes SemTxvevaSi sarCelis Setanas movalis 
sacxovrebeli adgilis mixedviT moiTxovs.404 sasamarTlo ki 
yovelTvis ufro mosurnea lex fori da ara sxva qveynis samarTali 
gamoiyenos. 

g) domiciliis principisaTvis upiratesobis miniWeba xels 
uwyobs ucxoelebis mxridan ,,maspinZeli~ qveynis samarTlebrivi 
sistemis ukeT Sesisxlxorcebas da gaTavisebas.405 

d) wamoyenebuli iyo winadadeba, rom kosmopolitur xanaSi 
saxelmwifos da, Sesabamisad, moqalaqeobis instituts ukve didi 
mniSvneloba aRar unda eniWebodes. amasTan dakavSirebiT, raape 
gakvirvebiT acxadebda, rom TviT frankenSteini (Frankenstein) da 
citelmanic (Zitelmann) ki, romlebic iTvlebodnen moqalaqeobis 
principis dauRalav momxreebad, 1950 wels SemuSavebul evropis 
saerTaSoriso kerZo samarTlis  kodeqsis proeqtis 56-e muxlSi, 
saerTo-evropuli interesebidan gamomdinare, uars ambobdnen am 
principze _ sacxovrebeli adgilis samarTlis gamoyenebis 
sasargeblod.406 

kontinenturi evropis qveynebSi SeiniSneba moqalaqeobis 
principis sacxovrebeli adgilis principiT Secvlis 
tendencia.407   

aucilebelia erTmaneTisagan gaimijnos piris sacxovrebeli 
adgili (domicilii), piris ,,Cveulebrivi sacxovreblisgan~ (habitual 
recidence). am ukanasknelSi igulisxmeba piris regularuli yofna 
garkveul adgilas, romelic garkveuli xnis ganmavlobaSi unda 
grZeldebodes.408 iuridiul literaturaSi gavrcelebuli 
Sexedulebis Tanaxmad, erT adgilze eqvsTviani yofnis 
SemTxvevaSi moqmedebs prezumfcia, rom es aris piris 
,,Cveulebrivi sacxovrebeli~.409 es ukanaskneli domiciliisgan 
imiT gansxvavdeba, rom aq moTxovna  sacxovreblis dafuZnebis 
,,survilis~ Sesaxeb ufro sustadaa gamoxatuli. cneba 
,,Cveulebrivi sacxovrebeli~ kontinenturi evropis qveynebis 
samarTlis wiaRSi iSva da igi SemdgomSi saerTaSoriso 
konvenciebis gavleniT iqna danergili inglisis kanonmdeblo-
baSi. es ukanaskneli mniSvnelovnad gansxvavdeba manamde 
inglisSi gabatonebuli domiciliis (ing. domicile) cnebisgan. 
Cveulebrivi sacxovreblis dasafuZnebladac saWiroa survilis 
qona dafuZnebul iqnes sacxovrebeli adgili, magram mxolod 
mocemul momentSi.  

                                                           
404 saqarTvelos samoqalaqo saproceso kodeqsis me-15 I muxlis pirveli 
winadadeba: `sasamarTlos sarCeli waredgineba mopasuxis sacxovrebeli 
adgilis mixedviT~. 
405 Раапе, Международное частное право, Перевод с немецкого,  M., 1960, c. 53. 
406 iqve, gv. 55.  
407 Council of Europe Resolution 72(1) of 18 January 1972.  
408 Wanturia, Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi 
(samarTali) Tb., 1997, gv. 175. 
409 iqve. gv. 172.  
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saqarTvelos samoqalaqo kodeqsis me-20 I muxlis winadadeba 
swored amas iTvaliswinebs: ,,fizikuri piris sacxovrebel 
adgilad miiCneva adgili, romelsac igi Cveulebriv 
sacxovreblad irCevs~. cxadia am ukanaskneli winadadebidan is 
gamomdinareobs, rom pirs SeuZlia momavalSi saxovreblad sxva 
adgili airCios anu daafuZnos.   

inglisuri domiciliis Teoriis mixedviT ki saWiroa 
dadgindes, xom ar gaaCnia pirs survili momavalSi sxva adgilas 
icxovros da Tu es eWvi dadasturda, maSin igi ar miiCneva 
domicilebulad mocemul qveyanaSi.410 

 ,,Cveulebrivi sacxovreblis~ dasafuZneblad ki sakmarisia 
pirs, mocemul momentSi, hqondes survili _ icxovros garkveul 
adgilas, romelic unda gamomdinareobdes faqtiuri yofnis 
xangrZlivobidan. domicili warmoadgens samarTlebriv cnebas, 
xolo Cveulebrivi sacxovrebeli ki bevrwilad faqtis sakiTxs.411 

amrigad, movida dro ganimartos Tu ras niSnavs 
saqarTvelos sksk 36-e muxlSi aRniSnuli cneba ,,Cveulebrivi 
adgilsamyofeli~. es ukanaskneli sxva araferia Tu ara piris 
,,Cveulebrivi sacxovrebeli~. es daskvna gamomdinareobs im 
wyaroebis gaanalizebiT, romlebic safuZvlad daedo mocemul 
kanons.412 

romis 1980 wlis konvenciis inglisurenovani teqstis me-4 II 
muxlSi gamoyenebulia termini ,,habitual residence~ (Cveulebrivi 
sacxovrebeli), imave konvenciis germanulenovan teqstSi da 
germaniis sksk-is 28-e II muxlSi gamoyenebulia termini 
,,gewöhnlichen Aufenthalt~; Sveicariis saerTaSoriso kerZo 
samarTlis 117-e muxlSi aseve saubaria ,,gewöhnlichen Aufenthalt~.  

zemoaRniSnuli germanuli termini sxvadasxvagvarad 
iTargmna rusul enaze: Brusulenovan TargmanSi gamoyenebulia 
rogorc termini ,,постоянное местожителъство~,413 aseve ,,обычное 
местопребывание~.414 swored es ukanaskneli gamoTqmaa asaxuli  
saqarTvelos sksk-Si. 

                                                           
410 xelmZRvanelobdnen ra am principiT, inglisis sasamarTlo praqtikaSi iyo 
SemTxvevebi, rodesac piri cxovrobda ra Tavisive neba-surviliT ramdenime 
aTeuli wlis ganmavlobaSi erT qveyanaSi, mainc ar miiCneoda, rom man iq 
daafuZna Tavisi sacxovrebeli. ufro dawvrilebiT am doqtrinis mimoxilva 
da misi kritika ix. Чешир/Норт, Международное частное право, M., 1982, c. 190-223.  
411 Winter, Nationality of domicile?  the present state of affairs, Recueil des cours (1969), volume 128, 
issue III, p. 428. 
412cnobilia, rom saqarTvelos saerTaSoriso kerZo samarTlis kanonis wyaros 
warmoadgens: germaniis, Sveicariis da italiis  saerTaSoriso kerZo 
samarTlis kanonebi, agreTve romis 1980 wlis konvencia. ix. gamyreliZe, 
saerTaSoriso kerZo samarTlis Sesavali /nawili pirveli (Tb., 2000) gv. 23-24.  
413 ix. Германское право. Частъ I. Гражданское уложение, М., 1996, c. 511.  
414 es ukanaskneli termini gamoyenebulia Sveicariis kanonis rusul TargmanSi, 
ix. Дмитриева/Филимонова, Международное частное право. Действуюшие нормативные акты, 
М., 1999, с. 229, aseve germaniis samoqalaqo kodeqsis uaxloes rusul TargmanSi, 
ix. Гражданское уложение Германии, Книга 1, перевод с немецкого, Бергманн введ., сост.,  
науч. редактор Маковский (Волтерс Клувер) M., 2006,    c. 602.  
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amrigad, cneba ,,Cveulebrivi adgilsamyofeli~ da cneba 
,,Cveulebrivi sacxovrebeli adgili~ sinonimebia. pirveli 
termini asaxulia saqarTvelos saerTaSoriso kerZo samarTlis 
kanonSi, xolo meore ki _ saqarTvelos samoqalaqo kodeqsSi.  

unda aRiniSnos, rom Cveulebrivi adgilsamyofelis cneba  
pirvelad saerTaSoriso konvenciebSi iqna gamoyenebuli. mas is 
upiratesoba aqvs, rom igi ar warmoadgenda iuridiul 
konstruqcias (rogorc zemoT aRiniSna igi ufro faqtis sakiTxs 
ganekuTvneboda) da, Sesabamisad, sxvadasxva qveynis samarTliT 
gansxvavebulad ar ganimarteboda (piris domiciliisgan gansxva-
vebiT).       

1972 wlis 18 ianvars evropis kavSiris ministrTa sabWom 
miiRo rezolucia,415 Tu rogor unda yofiliyo ganmartebuli 
piris Cveulebrivi adgilsamyoflis cneba:  

a) piris adgilsamyofeli (rezidencia) emyareba faqtiur da 
ara samarTlebriv kriteriums (me-7 muxli);  

b) piris adgilsamyoflad miCneul unda iqnes is adgili, 
sadac igi garkveuli dro cxovrobs. araa aucilebeli igi 
gangrZobadi iyos (me-8 muxli);  

g) piris Cveulebrivi sacxovrebeli adgilis  gansazRvri-
saTvis mxedvelobaSi unda iqnes miRebuli Tu ramden xans 
grZeldeba misi yofna garkveul adgilas da atarebs Tu ara igi 
mudmiv xasiaTs; agreTve mxedvelobaSi unda iqnes miRebuli sxva 
faqtiuri garemoebebic, romlebic mis pirovnebas an profesiul 
saqmianobas exeba da romelic dakavSirebulia mis sacxovrebel 
adgilTan (me-9 muxli);  

d) piris survili _ imyofebodes garkveul adgilas da amave 
dros ganzraxvis qona daafuZnos iq Tavisi sacxovrebeli _ ar 
warmoadgens im aucilebel pirobas, romliTac ganisazRvreba 
piris Cveulebrivi sacxovrebeli adgilis dafuZneba. amave dros 
piris ganzraxva SeiZleba mxedvelobaSi iqnes miRebuli imis 
gansazRvrisaTvis, gaaCnia Tu ara pirs Cveulebrivi sacxovre-
beli an ra saxis sacxovrebeli gaaCnia mas (me-10 muxli); 

e) piris Cveulebrivi adgilsamyofeli ar unda iyos 
damokidebuli sxva piris survilze (me-11 muxli).  

 

 b) iuridiuli piris ZiriTadi rezidenciis adgili 
  
 sxvadasxva qveynis samarTliT, gansxvavebuli midgoma 
SeiniSneboda iuridiuli piris piradi kanonis dadgenis 
sakiTxSi. am sakiTxTan dakavSirebiT ZiriTadad sami koncefciaa 
gavrcelebuli:  

a) saerTo samarTlis sistemis qveynebi upiratesobas 
inkorporaciis doqtrinas aniWebdnen, romlis Tanaxmadac 
iuridiuli piris erovnuloba, misi piradi kanoni ganisazRvreba 

                                                           
415 Council of Europe Resolution 72(1) of 18 January 1972.  

 
 

153



 

im qveynis mixedviT, sadac iuridiuli piri Seiqmna da 
registrirebulia.416  

sayovelTaod aRiarebulia, rom sawarmos registraciis 
adgils Zalzed mcire mniSvneloba aqvs saxelSekrulebo 
urTierTobebSi. TviT saerTo samarTlis sistemis qveynebSic ki 
igi aRar sargeblobs popularobiT. ase, magaliTad, aSS-s 1971 
wlis meore sakolizio krebulis 188-e paragrafSi faqtiurad 
naTqvamia: korporaciis ZiriTadi administraciis saqmianobis 
adgili gacilebiT ufro mniSvnelovan dakavSirebul faqtiur 
garemoebas warmoadgens, vidre korporaciis registraciis 
adgili417;  

b) meore gavrcelebul Teorias warmoadgenda iuridiuli 
piris saqmianobis adgili, romelsac sxvagvarad sawarmos 
eqspluataciis centris (der Betriebssitz) doqtrinas uwodeben. 

am koncefciis mixedviT, sakolizio mibma unda 
ganxorcieldes iuridiuli piris saqmianobis adgilis mixedviT, 
anu im adgilis mixedviT, sadac ,,sawarmo asrulebs Tavis 
ZiriTad fizikur samuSaoebs~ _ es iqneba qvanaxSiris sabadoebis 
eqspluataciis adgili Tu ludis damamzadebeli qarxnis 
adgilsamyofeli.418 rogorc etyoba es winadadeba eyrdnoboda im 
mosazrebas, rom sawarmos centri imyofeba ara iq sadac 
ikribebian direqtorebi an aqcionerebi, aramed iq sadac xdeba 
produqciis damzadeba.  

eqspluataciis centris doqtrinis momxreebs mxedvelobidan 
rCebaT is garemoeba, rom sawarmos komerciuli saqmianoba, 
rogoricaa, magaliTad, nedleulis SeZena, mza produqciis 
realizacia, bankebTan da sadazRvevo kompaniebTan 
xelSekrulebis dadeba da sxva, xdeba (am yvelafris momzadeba 
da ganxorcieleba) ara sabadoebSi da fabrikebSi, aramed 
sawarmos marTvis centrSi. garda amisa, xSirad iuridiuli piri 
flobs erTze met sawarmos, romelTa saqmianobis adgilic 
SeiZleba sxvadasxva qveyanaSi iyos.419 aqedanac Cans, rom ufro 
upriani iqneba Tuki sakolizio mibma iuridiuli piris 
administraciis rezidenciis adgilis mixedviT moxdeba;  

g) yvelaze metad gavrceleba pova iuridiuli piris 
mmarTvelobis centris adgilsamyoflis Teoriam. swored es 
doqtrina iqna asaxuli saqarTvelos sksk-is 36-e I muxlis meore 
winadadebaSi:  

,,ivaraudeba, rom xelSekruleba yvelaze mWidrodaa 
dakavSirebuli im qveyanasTan, sadac mxares, romelsac 
damaxasiaTebeli saxelSekrulebo valdebuleba unda Seesru-
lebina, xelSekrulebis dadebisas hqonda Cveulebrivi adgil-
samyofeli an administraciis rezidencia~. 

                                                           
416 ix. liluaSvili, dasax. naSromi, gv. 54-55.  
417 ix.  Lando, dasax. naSromi, gv. 354. 
418 ix. Волъф,  Международное частное право, Перевод с английского, М., 1948, c. 327. 
419 iqve. gv. 327.  
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administraciis rezidenciaSi igulisxmeba iuridiuli piris 
mmarTvelobis centraluri adgilsamyofeli.420 am ukanasknelSi 
igulisxmeba adgili, sadac tardeba direqtorTa sabWos  
sxdomebi, sameTvalyureo sabWos sxdomebi (cxadia Tuki aseTi 
arsebobs), aqcionerTa kreba da sxv.  

sakolizio mibma iuridiuli piris mmarTvelobis centris 
adgilsamyoflis mimarT myar safuZvels emyareba. arCeuli 
kriteriumi iseTia, rom nebismieri piri, vinc saxelSekrulebo 
urTierTobaSi Sedis mocemul iuridiul pirTan, advilad 
SeuZlia gadaamowmos misi adgilsamyofeli, vinaidan sawarmos 
ZiriTadi mmarTvelobis centris saidumlod Senaxva TiTqmis 
SeuZlebelia.    

zemoaRniSnuli principi aseve gamosadegia im SemTxvevaSi, 
rodesac sawarmo ramdenime adgilidan (qveynidan) imarTeba, aseT 
SemTxvevaSic yovelTvis SeiZleba mmarTvelobis centraluri 
adgilsamyoflis dadgena.   

romis 1980 wlis konvenciis me-4 II muxlSi da germaniis  
sksk-is 28-e II muxlSi saqarTvelos sksk-isgan gansxvavebiT, es 
sakiTxi ufro dazustebulia, sadac saubaria ara iuridiuli 
piris administraciis adgilsamyofelze, aramed iuridiuli 
piris ZiriTadi administraciis (central administration) adgilsamyo-
felze. amave dros unda aRiniSnos, rom imave konvenciiT da 
kanoniT SesaZloa ar iqnes gamoyenebuli iuridiuli piris 
centraluri administraciis adgilsamyofeli qveynis samarTali, 
Tuki xelSekruleba ufro mWidrod aris dakavSirebuli 
iuridiuli piris sxva (ara ZiriTad) administraciis adgilsamyo-
felTan.  

magaliTi sasamarTlo praqtikidan:  
holandiis sasamarTlom ganixila saqme, romelic ,,trans-

cimbiris~ navTobsadens exeboda. xelSekruleba dadebuli iyo 
holandiel gamyidvelsa da frang myidvels Soris teleqsis 
meSveobiT. garigebis sagans warmoadgenda navTobsadenisaTvis 
saWiro mowyobilobebis miwodeba. kontrahentebs ar aurCeviaT 
xelSekrulebis momwesrigebeli samarTali. gamyidvelma ,,post-
faqtum~ acnoba myidvels, rom igi warmoadgenda aSS-s erT-erTi 
korporaciis filials. am ukanaskneli qveynis iuridiul pirebs 
ki aSS-s saeqsporto kanonmdeblobis Sesabamisad ekrZaleboda 
msgavsi mowyobilobebis eqsporti sabWoTa kavSirSi. holandiis 
sasamarTlom, ixelmZRvanela ra Tavisi qveynis sakolizio 
samarTliT, gamoiyena im qveynis samarTali, romelic xelSekru-

                                                           
420 germanulad es termini gamoiTqmis Semdegnairad  der Verwaltungssitz ix. Раапе, 
Международное частное право, М., 1960, c. 182; ix. aseve germaniis sksk-is 28-e II muxli 
sadac gamoyenebulia Semdegi termini: Hauptverwaltung; rusuli Targmani: главные 
органы управления. ix. Германское право. Частъ I. Гражданское уложение (Статут),  М., 1996,  
c. 511; agreTve: Гражданское уложение Германии, Книга 1, перевод с немецкого, Бергманн 
введ., сост.,  науч. редактор Маковский (Волтерс Клувер) M., 2006, c. 602.  
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lebasTan yvelaze mWidrod iyo dakavSirebuli. prezumfciiT es 
iyo is qveyana, sadac kontrahents, romelsac xelSekrulebis 
damaxasiaTebeli valdebuleba gaaCnda, xelSekrulebis dadebis 
momentSi hqonda administraciis adgilsamyofeli. aseTad ki 
holandia iqna miCneuli (miuxedavad imisa, rom iuridiuli piris 
centraluri administraciis adgilsamyofeli aSS-Si iyo) da 
Sesabamisad  holandiis samarTali iqna gamoyenebuli (holandiis 
samarTlis mixedviT, gamyidvels ar hqonda ufleba damorCile-
boda sxva qveynis, am SemTxvevaSi aSS-s savaWro embargos da mas 
Tavisi valdebuleba unda Seesrulebina).421    

umetes SemTxvevaSi iuridiuli piris administraciis 
faqtiuri adgilsamyofeli da wesdebiT gaTvaliswinebuli 
adgilsamyofeli emTxveva erTmaneTs, magram Tu es ase ar aris, 
maSin gadamwyveti mniSvneloba yovelTvis iuridiuli piris 
administraciis faqtiur adgilsamyofels unda mieniWos.422 
  
 

 

  $6. uZrav  qonebasTan dakavSirebuli xelSekrulebebi 

saqarTvelos sksk-is 36-e II muxliT gaTvaliswinebulia 
Semdegi:  

`Tu xelSekrulebis sagania miwis nakveTze ufleba an miwis 
nakveTiT sargeblobis ufleba, ivaraudeba, rom xelSekruleba 
yvelaze mWidrodaa dakavSirebuli im qveyanasTan, sadac aris 
miwis nakveTi~. 

aRniSnulidan Cans, rom mocemul SemTxvevaSi 
damaxasiaTebeli Sesrulebis koncefciasTan SedarebiT, 
upiratesoba mieniWa specialur prezumfcias _ uZravi qonebis 
adgilsamyofeli qveynis samarTlis gamoyenebis sasargeblod; 
damaxasiaTebeli Sesrulebis koncefciis SemTxvevaSi unda 
gamoyenebuliyo uZravi qonebis gamsxviseblis Cveulebrivi 
adgilsamyofelis an administraciis rezidenciis adgilis 
samarTali. es ukanaskneli ki SeiZleba sulac ar daemTxves 
uZravi qonebis adgilsamyofels.  

magaliTi: 
piris Cveulebrivi adgilsamyofeli iaponiaSia, xolo uZrav 

qonebas kaliforniis StatSi (aSS) flobs da swored misi 
gasxviseba moaxdina aSS-is moqalaqeze. damaxasiaTebeli 
Sesrulebis koncefciiT xelmZRvanelobis SemTxvevaSi 
gamoyenebas daeqvemdebareboda gamsxviseblis qveynis _ iaponiis 
                                                           
421 Compagnie Europèenne des pètroles SA v. Sensor Nederland. Arondissementsrechtbank’s 
Gravenhage, 1982 wlis 17 seqtembris gadawyvetileba, 22 I.L.M. (1983) 66; agreTve 
Баратянц, Проблемы экстратерриториального действия правовых норм и международное 
частное право, Международное частное право, Cовременные проблемы, Ред. Богуславский 
(Наука) M., 1994, с. 259-260; aseve, Dutoit, The Rome Convention on the Choice of Law for 
Contracts //  European Private International Law, (ed.) Hoffmann Bernd von. 1998,  p. 48. 
422 ix. Раапе, dasax. naSromi, gv. 183. 
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samarTali. cxadia, es ar iqneboda samarTliani gadawyvetileba, 
vinaidan aSkaraa, rom xelSekruleba ufro mWidrod kaliforniis 
StatTan (aSS) aris dakavSirebuli.       

sruliad bunebrivia, rom qarTvelma kanonmdebelma daadgina 
prezumfcia uZravi qonebis adgilsamyofeli qveynis samarTlis 
gamoyenebis sasargeblod. es ukanaskneli xom sayovelTaodaa 
aRiarebuli mTel msoflioSi423 da mas arsad msoflioSi kamaTi 
ar gamouwvevia. gansxvavebuli xedva iyo da garkveulwilad 
dResac asea, Tu romel meTods, xists Tu moqnils, mieces 
upiratesoba Lex rei sitae424-s gamoyenebasTan dakavSirebiT.    

 magaliTad, evrogaerTianebis mier miRebuli briuselis 1968 
wlis samoqalaqo da savaWro saqmeebSi sasamarTlo 
kompetenturobisa da sasamarTlo gadawyvetilebebis cnobisa da 
aRsrulebis konvenciis425 me-16 I muxliT, Tu saqmes ixilavs 
uZravi qonebis adgilsamyofeli qveynis sasamarTlo, maSin igi 
valdebulia, gamoiyenos Lex rei sitae. amrigad, briuselis konvencia, 
romis konvenciisgan, aseve saqarTvelos, germaniisa da sxva 
qveynebis kanonebisagan gansxvavebiT, mxars uWers ara moqnil, 
aramed xist meTods.  

gansakuTrebuli yuradReba unda mieqces erT sakiTxs: Lex rei 
sitae maSin unda iqnes gamoyenebuli, rodesac ,,xelSekrulebis 
sagania miwis nakveTze ufleba an miwis nakveTiT sargeblobis 
ufleba~, im SemTxvevaSi ki, Tu xelSekrulebis umTavresi sagani 
ar aris uZravi qonebis gasxviseba an misiT sargebloba, maSin 
xelSekrulebis mosawesrigeblad Lex rei sitae SesaZloa, ar iqnes 
gamoyenebuli. aseTad, magaliTad, SeiZleba miCneul iqnes 
xelSekrulebebi, romlebic sacxovrebeli binebis saremonto 
samuSaoTa Catarebas Seexeba, aseve xelSekrulebebi, romlebic 
`saarqiteqtoro~ samuSaos Sesrulebas gulisxmobs, da sxva. 
uZravi qonebis adgilsamyofeli friad mniSvnelovani faqtobrivi 
garemoebaa, magram, amave dros, mxedvelobaSi unda iqnes 
miRebuli sxva faqtobrivi garemoebebic, romlebic 
xelSekrulebasTan aris dakavSirebuli.  

aRniSnuli mosazrebis dasturad romis konvenciis 
komentatorebsa da avtorebs mohyavT Semdegi magaliTi:  

orma belgielma  belgiaSive dado xelSekruleba, romlis 
saganic elbis kunZulze (italia) mdebare dasasvenebeli saxlis 
qiravnoba iyo. cxadia, miuxedavad imisa, rom uZravi qoneba 
italiaSi imyofeba, xelSekruleba mTlianobaSi ufro mWidrod 

                                                           
423 Hay, The Situs Rule in European and American Conflicts Law, in Property Law and Legal 
Education (University of Illinois Press) 1988, p. 109.   
424 lex rei sitae – nivTis adgilsamyoflis kanoni. 
425 Salerno, The Brussels Jurisdiction and Enforcement Convention, (Ed.) Hoffmann, European Private 
International law, 1998, pp. 133-134. qarTil enaze Targmnili briuselisa da luganos 
konvenciebis mokle mimoxilva ix. kniperi, saerTaSoriso samoqalaqo 
saproceso samarTali: sasamarTlo gadawyvetilebaTa cnoba (aRiareba) da 
aRsruleba evrokavSiris samarTalTan mimarTebaSi // Tengiz liluaSvili, 
saiubileo krebuli, Tb., 2003. gv. 31-47.                          
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belgiasTan aris dakavSirebuli da, Sesabamisad, garigebis 
mosawesrigeblad am ukanasknelis samarTali unda iqnes 
gamoyenebuli.426  

 
 
    $7. tvirTis gadazidvis xelSekruleba 

prezumfcia kontrahentis Cveulebrivi adgilsamyofli 
qveynis an administraciis rezidenciis adgilis samarTlis 
gamoyenebis sasargeblod, romelic damaxasiaTebel Sesrulebas 
axorcielebs, mTlianad tvirTis gadazidvis xelSekrulebaze ar 
vrceldeba. aseTi saxis xelSekrulebebis mimarT mxedvelobaSi 
miRebul iqna misi specifikuri xasiaTi da saqarTvelos sksk-iT 
dadginda specialuri saxis  prezumfcia. kerZod, 36-e III muxlis 
Tanaxmad, tvirTis gadazidvis xelSekrulebis mimarT ivaraudeba, 
rom ,,igi yvelaze mWidrodaa dakavSirebuli im qveyanasTan, sadac 
xelSekrulebis dadebisas gadamzidvels aqvs administraciis 
ZiriTadi adgilsamyofeli, Tu amave qveyanaSia datvirTvis, 
gadmotvirTvis an gamgzavnis ZiriTadi adgilsamyofeli~.427 

unda aRiniSnos, rom saqarTvelos sksk-Tan SedarebiT, 
germaniis sksk-is 28-e IV muxli da romis 1980 wlis konvenciis 
me-4 IV muxli ufro vrcelia da damatebiT Semdegi saxis 
prezumfcias iTvaliswineben: `tvirTis gadazidvis 
xelSekrulebad, winamdebare normis Sesabamisad, aseve ganxilul 
unda iqnes dafraxtvis xelSekrulebebi _ erTi reisis 
Sesrulebis mizniT da sxva xelSekrulebebi, romelTa ZiriTadi 
mizanicaa tvirTebis gadazidva~. 

aRniSnulidan gamomdinare, xsenebuli norma tvirTis 
gadazidvis xelSekrulebad miiCnevs rogorc calmxrivi 
dafraxtvis,428 aseve sxva saxis xelSekrulebebsac, romelTa 
ZiriTadi mizanicaa tvirTis gadazidva. gemis qiravnobis (charter-
party) xelSekrulebis mimarT ki zemoaRniSnuli norma ar 
vrceldeba. am SemTxvevaSi gamoiyeneba zogadi prezumfcia anu 
damaxasiaTebeli Sesrulebis koncefcia da, Sesabamisad, gemis 
mflobelis administraciis ZiriTadi adgilsamyofeli qveynis 
samarTali iqneba gamoyenebuli xelSekrulebis mosawesrigeblad. 
rodesac saubaria gadamzidvelze, aq igulisxmeba piri, romelic 
TviTonve uSualod axorcielebs tvirTis gadazidvas, an 
axorcielebs mas sxva piris _ warmomadgenlis meSveobiT.429  

rogorc cnobilia, tvirTis gadazidvis xelSekrulebebis 
mimarT germanuli da, savaraudod, qarTuli sksk-Ta wyaro romis 
                                                           
426 Giuliano/Legarde, Report on the Convention on the Law Applicable to Contractual Obligations, 
Official Journal No L 266 of October 1980.  A5.38 
427 germaniis kanonis 28-e IV muxlSi saubaria `gamgzavnis ZiriTadi 
administraciis adgilsamyofelze~. 
428 gemis dafraxtva (charter-party) _ gemis daqiraveba tvirTis erTi 
mimarTulebiT gadazidvis mizniT. 
429 Giliano/Lagarde, Report on the convention on the law applicable to contractual obligations No L 
266 of 9 October 1980, A5,39.   
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1980 wlis konvenciis me-4 IV muxli iyo. zemoT ganxiluli 
normis miRebamde  evrogaerTianebis komisiis delegatTa Soris 
azrTa sxvadasxvaoba warmoiSva: delegatTa nawili moiTxovda 
specialuri prezumfciis dadgenas tvirTis gadazidvis 
xelSekrulebis mimarT da winaaRmdegi iyo, mis mimarT 
gavrcelebuliyo zogadi saxis prezumfcia `damaxasiaTebeli 
Sesrulebis~ saxiT. delegatTa nawili ki am ukanasknels uWerda 
mxars.430   

delegatTa nawili acxadebda: iseTi kompleqsuri 
xelSekrulebis mimarT, sadac Tavs iyris mravali faqtobrivi 
garemoeba da maTi sxvadasxva `kombinacia~, sakmaod Znelia 
iTqvas, rom gadamzidvelis administraciis ZiriTadi 
adgilsamyofeli aris gadamwyveti faqtobrivi garemoeba 
xelSekrulebis mosawesrigeblad. amis dasturad maT moiyvanes 
Semdegi magaliTi:  

ingliseli da frangi mgzavrebis (maTi bargianad) gadayvana 
parizidan londonSi ganxorcielda aSS-is aviakompaniis 
TviTmfrinaviT. aseT kompleqsur (saubaria mgzavrebisa da bargis 
gadayvana-transportirebaze) xelSekrulebaSi damaxasiaTebeli 
Sesrulebis koncefciis  gamoyeneba Znelia.431   
 sabolood, delegatTa umravlesobam pirvel Sexedulebas, 
anu  specialuri prezumfciis dadgenas, dauWira mxari. igi 
aisaxa ara mxolod zemoaRniSnul konvenciasa da 
evrogaerTianebis wevri qveynebis kanonmdeblobaSi, aramed mis 
farglebs gareTac, kerZod saqarTvelos sksk-Si. 

aqve unda aRiniSnos is faqtic, rom saerTaSoriso 
gadazidvebis (es iqneba sazRvao, sahaero, saavtomobilo Tu 
sarkinigzo) xelSekrulebebi mowesrigebulia sxvadasxva saerTa-
Soriso konvenciebiT, romlebic Seicavs unificirebul      
materialursamarTlebriv normebs, romelTa aq ganxilvac 
scildeba mocemuli Temis farglebs.432 

                                                           
430 swored amgvaradaa es sakiTxi gadawyvetili Sveicariis sksk-iT, romelic 
adgens ara specialur prezumfcias tvirTis gadazidvis xelSekrulebis 
mimarT, aramed xsenebuli kanonis 117-e II muxlidan gamomdinare, maTzec 
avrcelebs zogadi saxis prezumfcias _ `damaxasiaTebeli Sesrulebis~ saxiT.      
431 iqve, gv.A5, 40. 
432 iq sadac saerTaSoriso konvenciebiT unificirebulia materialur-
samarTlebrivi normebi, faqtiurad adgili ar rCeba sakolizio normebis 
gamoyenebisaTvis, Tumca, gasagebi mizezebis gamo am ukanasknelTa unificireba 
gacilebiT ufro advilia, vidre materialursamarTlebrivi normebisa. 
   ZiriTadi konvencia, romelic awesrigebs sahaero gziT tvirTis gadazidvis 
xelSekrulebebs aris varSavis 1929 wlis 12 oqtombris konvencia  
,,saerTaSoriso sahaero gadazidvebis zogierTi wesebis unificirebis Sesaxeb~. 
am konvencias 100 metma qveyanam moawera xeli; bernis 1890 wlis konvencia  
,,mgzavrebis da tvirTis sarkinigzo transportiT gadayvanis Sesaxeb~; Jenevis 
1956 wlis konvencia ,,tvirTis saerTaSoriso sagzao gadazidvebis Sesaxeb~; 
briuselis 1924 wlis konvencia _ konosamentis zogierTi wesebis 
unificirebis Sesaxeb. es ukanaskneli ufro cnobilia ,,haagis wesebis~ 
saxelwodebiT da igi pirvel rigSi exeba tvirTis sazRvao gadazidvebs. ufro 
dawvrilebiT am da sxva konvenciebis Sesaxeb ix. Ануфриева,  Международное 
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$8. warmomadgenloba 

saqarTvelos sksk-iT calke norma eTmoba 
warmomadgenlobas.433 kerZod, 28-e muxliT gaTvaliswinebulia 
Semdegi:  

`Tu garigebaSi warmomadgenlobisas romelime qveynis 
samarTlis gamoyeneba SeTanxmebuli ar aris, gamoiyeneba im 
qveynis samarTali, sadac warmomadgeneli eweva saqmianobas. 
warmomadgenlis saqmianobis adgilis ararsebobisas gamoiyeneba 
misi Cveulebrivi adgilsamyofeli qveynis samarTali. Tu 
arsebobs mWidro kavSiri im qveyanasTan, sadac warmomadgenelma 
ganaxorciela moqmedeba, gansakuTrebiT, Tu warmomadgenels an 
mesame pirs iq aqvs saqmianobis adgili an Cveulebrivi 
adgilsamyofeli, gamoiyeneba im qveynis samarTali, sadac 
warmomadgenelma ganaxorciela moqmedeba~. 

sksk-Si gamoyenebuli gamoTqma `warmomadgenlobiTi 
garigebebi~ ufro farTo kuTxiT unda iqnes ganxiluli, vidre 
igi igulisxmeba saqarTvelos samoqalaqo kodeqsiT. am 
SemTxvevaSi, saqarTvelos saerTaSoriso kerZo samarTlis 
kanonis miznebidan gamomdinare, igi vrceldeba savaWro 
warmomadgenelzec, Suamavalzec, advokatzec da sxv. aRniSnulis 
Tqmis uflebas iZleva Semdegi garemoebebi:  

aq saubaria iseT garigebaze, romelic datvirTulia 
ucxouri elementiT. aRniSnulidan gamomdinare, safiqrebelia, 
rom kanonmdebeli sityva `warmomadgenelSi~, saerTaSoriso 
kerZo samarTlis kanonis miznebidan gamomdinare, pirvel rigSi, 
komerciul Suamavals (agents) gulisxmobs; 

mxedvelobaSia misaRebi aseve is faqtic, rom saqarTvelos 
sksk-i am sakiTxSi (garigebismieri warmomadgenlobis Sesaxeb 
xelSekrulebebSi) `warmomadgenlobis mimarT gamosayenebadi 
samarTlis Sesaxeb~ haagis 1978 wlis 14 martis konvenciis 
(SemdegSi haagis 1978 wlis konvencia) mniSvnelovan gavlenas 
ganicdis.434 es ukanaskneli ki garigebismieri warmomadgenlobis 
Sesaxeb xelSekrulebebs sakmaod farTo kuTxiT ganixilavs.   

                                                                                                                                                                                           
частное право, Особенная часть, T. 2. (БЕК) М., 2000, c. 260-286.  aqve unda aRiniSnos is 
faqtic, rom saqarTvelo jer kidev ar SeerTebia mraval zemoaRniSnul 
konvencias, romlebic tvirTis saerTaSoriso gadazidvebs Seexeba.         
433 cxadia, naSromis miznebidan gamomdinare yuradReba iqneba gamaxvilebuli 
mxolod iseT warmomadgenlobiT garigebaze, sadac ormxrivi nebaa 
gamovlenili, anu iseT garigebaze, romelic xelSekrulebas warmoadgens.   
 
434 Convention on Law Applicable to Agency (Concluded March 14, 1978). ix. http://www. 
hcch.net/e/conventions/text27e.html (10. 08. 2006); rusul enaze am konvenciis 
saxelwodeba Targmnili iqna Semdegnairad: Гаагская конвенция 1978 года о праве, 
применимом к договорам с посредниками и представителями (агентским договорам).               
ix. Вилкова. Хозяйство и право 1997. №12. c. 139.  am konvenciis ratificireba 
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Sveicariis sksk-is 117-e III `p~ muxliT warmomadgenlobis 
mosawesrigeblad gaTvaliswinebulia `damaxasiaTebeli Sesru-
lebis~ koncefciis gamoyeneba. igive SeiZleba iTqvas romis 1980 
wlis konvenciaze (me-4 II muxli) da germaniis sksk-ze (28-e II 
muxli), sadac araferia naTqvami warmomadgenlobaze, es ki 
niSnavs, rom zemoaRniSnul xelSekrulebazec `damaxasiaTebeli 
Sesrulebis~ koncefcia vrceldeba. 

saqarTvelos sksk-i sxvagvarad awesrigebs warmomadgen-
lobas. igi, am SemTxvevaSi, ufro metad mxars uWers xist, da ara 
moqnil, meTods.  

pirveli STabeWdileba iseTia, rom es ukan gadadgmuli 
nabijia, vinaidan, rogorc zemoT iqna ganxiluli, Tanamedrove 
konvenciebi da mowinave qveynebis kanonmdeblobebi, maT Soris 
saqarTvelos sksk-ic, miiCnevs, rom ucxouri elementiT 
datvirTuli saxelSekrulebo urTierTobebis mosawesrigeblad 
umjobesia moqnili meTodis gamoyeneba. ismeba kiTxva: ratom 
amjobines saqarTvelos sksk-is avtorebma garigebismieri 
warmomadgenlobis Sesaxeb xelSekrulebebis mosawesrigeblad 
xisti meTodis gamoyeneba? igive kiTxva SeiZleba daisvas haagis 
1978 wlis konvenciis avtorTa mimarTac. am problemur sakiTxSi 
ukeT garkvevaSi daxmarebas gagviwevs haagis konferenciis 
delegatTa mosazrebebis gacnoba.  

zemoT ukve iTqva, rom, saqarTvelos sksk-is msgavsad, haagis 
1978 wlis konvenciam xist meTods dauWira mxari, magram, amave 
dros, unda aRiniSnos, rom amis Taobaze delegatTa Soris rodi 
iyo erTsulovneba: nawili delegatebisa winaaRmdegi iyo xisti 
meTodis, magram aq garkveuli roli saerTaSoriso 
organizaciebis zewolamac Seasrula, kerZod, savaWro 
warmomadgenelTa saerTaSoriso asociacia (International Association of 
Commercial Representatives) moqnili meTodis sastiki winaaRmdegi 
gamovida da argumentad moiyvana is garemoeba, rom aseT 
SemTxvevaSi mxareTaTvis araprognozirebadi iqneboda, Tu romel 
samarTlebriv sistemas gamoiyenebdnen. isini acxadebdnen: 
`sicxadis deficiti~ cudad moqmedebs saerTaSoriso savaWro 
brunvis interesebze.435  

xisti meTodis winaaRmdeg gansakuTrebiT aqtiurad 
gailaSqra didi britaneTis delegatma antonma. man wamoayena 
Semdegi saxis winadadeba: gamoyenebul iqnes is samarTlebrivi 
sistema, romelic yvelaze mWidrod aris dakavSirebuli 
principalsa (rwmunebulsa) da warmomadgenels Soris arsebul 
samarTalurTierTobasTan~.436 Semdgom man daamata: prezumfciiT 

                                                                                                                                                                                           
moaxdina argentinam (1992 wlis 5 Tebervali); safrangeTma (1985 wlis          
3 seqtemberi); holandiam (1992 wlis 21 ivlisi); portugaliam (1982 wlis        
4 marti). 1992 wlis 1 maiss, konvencia zemoaRniSnuli qveynebis mimarT ZalaSi 
Sevida.   
435 Karsten, Explanatory Report, Actes et documents,  1976, No. 51.  
436 Verhagen, Agency in Private International Law. The Hague Convention on the Law Applicable to 
Agency (Martinus Nijhoff), The Hague/Boston/London 1995,  212.  
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gamoyenebuli unda yofiliyo warmomadgenlis komerciuli 
sawarmos adgilsamyofeli qveynis samarTali, Tu saqmis mTliani 
garemoebebi ar uCveneben, rom garigeba ufro mWidrod 
dakavSirebuli iyo sxva qveyanasTan. es winadadeba msgavsia romis 
konvenciis me-4 II muxlSi Camoyalibebuli normisa. antoni 
acxadebda, rom saqmeTa 99%-Si rwmunebulis adgilsamyofeli 
qveynis samarTali aris xelSekrulebasTan yvelaze mWidrod 
dakavSirebuli faqtobrivi garemoeba. Aamitom, misi azriT, didi 
britaneTis delegatTa winadadeba radikalurad ar Secvlida 
warmodgenil proeqts, sadac xisti midgoma iyo 
gaTvaliswinebuli warmomadgenlis adgilsamyofeli qveynis 
samarTlis gamoyenebis sasargeblod.437  

warmodgenili winadadeba mkacrad gaakritika frangma 
delegatma lagardem (Lagarde). misi azriT: didi britaneTis 
delegatTa winadadeba maSin iqneboda misaRebi, rodesac 
moxdeboda ara konkretulad erTi saxis xelSekrulebis, aramed 
mravali saxis xelSekrulebis mowesrigeba (mag., romis konvencia, 
romelic, zogadad, saxelSekrulebo valdebulebiT 
urTierTobebze vrceldeba). misi gancxadebiT: aseT SemTxvevaSi, 
cxadia, moqnili meTodis gamoyeneba sruliad misaRebi iqneboda. 
rac Seexeba konkretulad warmomadgenlobis xelSekrulebas, 
lagardes azriT, maTi dawvrilebiT mowesrigeba konvenciis 
xisti normebiT savsebiT SesaZlebeli da sasurvelic iyo, 
vinaidan igi im aucilebel samarTlebriv sicxades Seitanda 
mxareTa Soris urTierTobaSi, rac esoden aucilebeli iyo 
maTTvis. lagardem aseve daamata: Tu kontrahentebs ar surT 
warmomadgenlis saqmianobis adgilis samarTlis gamoyeneba, maSin 
maT SeeZloT am problemis gadawyveta sxva qveynis samarTlis 
arCevis gziT.438  

moqnili meTodis winaaRmdeg gailaSqra aseve holandielma 
delegatma zauveplanem (Sauveplanne). man ganacxada: didi 
britaneTis delegaciis poziciis gaziareba TavisTavad 
ewinaaRmdegeboda haagis konferenciis mTavar mizans _ miRweul 
yofiliyo sxvadasxva qveynis sakolizio samarTlis normaTa 
unificireba. ufro metic, igi gamoTqvamda SiSs, rom britanelTa 
winadadebis gaziareba Zalzed did uflebebs mianiWebda 
sasamarTloebs, romlebic gamoiyenebdnen im qveynis samarTals, 
romelic maT moesurvebodaT. garda amisa igi acxadebda: 
argumentad romis konvenciis moSvelieba, romelic moqnil 
meTods uWers mxars, aq uadgiloa, vinaidan igi miRebulia 
evrokavSiris mier da misi wevri saxelmwifoebis sasamarTlo 
praqtikis erTgvarovan interpretacias uzrunvelyofs TviT 
evropis sasamarTlo (European Court of Justice), rac ver iTqmis haagis 
konferenciis egidiT miRebul konvenciebze.439 sabolood, 

                                                           
437 iqve, gv. 212.  
438 iqve, gv. 212.  
439 iqve. gv. 213.  
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antonis winadadeba uaryofil iqna delegatTa umravlesobis 
mier.440 

konvenciis miRebis win, bolo specialur sesiaze, germanelma 
da Sveicarielma delegatebma: miuler-frainfelsma (Müller-
Freinfels) da fiSerma (Vischer) wamoayenes axali winadadeba _ 
proeqtSi warmodgenili xisti norma ufro moqnili gaexadaT. 
maTi winadadeba aseTi iyo: warmomadgenlobis xelSekruleba 
mowesrigebuliyo im qveynis samarTliT, sadac imyofeboda 
warmomadgenlis komerciuli sawarmo, garda im SemTxvevisa, 
rodesac mTlianobaSi, faqtobrvi garemoebebis gaTvaliswinebiT, 
warmoiSoboda safuZvliani eWvi, rom xelSekruleba sxva 
qveyanasTan ufro metad iyo dakavSirebuli. aseTi saxis moqnili 
norma ar miscemda sasamarTlos srul Tavisuflebas, 
gamoeyenebina is samarTlebrivi sistema, romelsac moisurvebda. 
ZiriTadi prezumfciidan gadaxveva moxdeboda mxolod Zalze 
iSviaT SemTxvevaSi.441  

Tavis mxriv antonma daamata, rom aseTi xisti midgomiT 
(igulisxmeba warmodgenili kanonproeqti), saeWvoa, rom 
aRniSnuli konvencia gaTavisebul yofiliyo didi britaneTis 
mier. ar SeiZleboda saxelSekrulebo urTierTobaSi 
samarTlebrivi sicxadis Setanis mizniT ,,Zalian Sors wasvla~. 
misi azriT haagis konferenciis egidiT miRebuli wina 
konvenciebis warumatebloba swored amiT iyo ganpirobebuli, 
rom isini zedmet yuradRebas aqcevdnen samarTalurTierTobaSi 
sicxadis Setanis saWiroebas.442 

SeerTebuli Statebis delegatma pfaiferma (Pfeifer) mxari 
dauWira antonis mosazrebas. man ganacxada: cxadia, mxareTa 
urTierTobaSi samarTlebrivi sicxadis Setana friad mniSvne-
lovan da aucilebel garemoebas warmoadgenda. amave dros es 
,,sicxade~ sworedac rom gaTvaliswinebuli iyo konvenciis 
proeqtSi, sadac miTiTebulia mxareTa mier samarTlebrivi 
sistemis arCevis SesaZleblobaze (me-5 II muxli). ,,sicxadis~ 
sakiTxi gadawyvetil unda yofiliyo xelSekrulebis dadebamde 
(e.i. rodesac kontrahentebs SeuZliaT airCion maTTvis 
sasurveli samarTali) da ara misi dadebis Semdeg.443 

avstraliis delegatma hermesma (Hermes) aseve mxari dauWira 
kontrahentTa urTierTobaSi samarTlebrivi sicxadis Setanas, 

                                                           
440 mis winadadebas miemxro 8 delegati, 3 Tavi Seikava, xolo 10 winaaRmdegi 
wavida.  
441 iqve, gv. 208. sainteresoa aRiniSnos erTi garemoeba: inglisis delegacia 
mxars uWerda saerTo samarTlis sistemis qveynebSi aRiarebul ,,yvelaze 
mWidro kavSiris~ koncefcias, germaniisa da Sveicariis delegatebi ki 
,,damaxasiaTebeli Sesrulebis~ koncefcias, romelic garkveuli kompromisuli 
varianti iyo ukiduresad moqnil da xist meTodebs Soris da romelic 
germanuli samarTlebrivi ojaxis (Sveicaria, germania) wiaRSi iSva.   
442 iqve. gv. 213. 
443 iqve. gv. 214.   

 
 

163



 

magram amave dros man aRniSna, rom aseT politikas, zogierT 
SemTxvevaSi, SeiZleba saqme absurdul Sedegamde mieyvana.444    

miuxedavad zemoT moyvanili argumentebisa, delegatTa 
umravlesobam ══fiSerisa da miuler-frainfelsis winadadebac 
uaryo.445 amave dros, lagardes winadadebas, romelic 
warmomadgenlobis xelSekrulebis mosawesrigeblad xist 
normaTa nusxis dadgenas iTvaliswinebda, mxari dauWira 
delegatTa absoluturma umravlesobam.446  

sabolood, haagis konvenciis me-6 muxli Camoyalibda 
Semdegi saxiT: 

 `ramdenadac, me-5 muxlis Sesabamisad, kontrahentTa mier ar 
iqna arCeuli samarTali, xelSekrulebis momwesrigebeli iqneba 
im qveynis samarTali, sadac garigebis dadebisas warmomadgenels 
(agents) hqonda Tavisi komerciuli sawarmo, an aseTis arqonis 
SemTxvevaSi, Cveulebrivi adgilsamyofeli. 

miuxedavad zemoaRniSnulisa, gamoyenebul unda iqnes im 
qveynis samarTali, sadac warmomadgeneli (agenti) unda 
asrulebdes Tavis ZiriTadad saqmianobas, Tu principals iq aqvs 
Tavisi komerciuli sawarmo, an aseTis arqonis SemTxvevaSi, 
Cveulebrivi adgilsamyofeli. 

Tu principals an agents aqvs  erTze meti komerciuli 
sawarmo, winamdebare muxlis miznebidan gamomdinare, saTanado 
komerciul sawarmod miiCneva is sawarmo, romelic yvelaze 
mWidrodaa dakavSirebuli garigebasTan~. 

erTi SexedviT, SeiZleba Seiqmnas iseTi STabeWdileba, rom 
saqarTvelos sksk-is 28-e muxli haagis konvenciis  me-6 muxlis 
Sekvecili variantia da rom isini saerTo msoflmxedvelobriv 
principebs eyrdnobian:  

1) xisti normis meSveobiT saerTaSoriso garigebismieri 
warmomadgenlobis Sesaxeb xelSekrulebebis mowesrigeba 
uzrunvelyofs kontrahentTa mier swori prognozis gakeTebas, 
Tu romeli qveynis samarTali iqneba gamoyenebuli maTi 
xelSekrulebis mimarT. mxareTa Soris urTierTobaSi 
samarTlebrivi sicxadis Setanas ki Zalze didi mniSvneloba aqvs 
saerTaSoriso savaWro brunvis interesebisaTvis. 

2) ZiriTad dakavSirebul faqtobriv garemoebad, rogorc 
saqarTvelos sksk-Si (28-e muxli), aseve haagis 1978 wlis 
konvenciaSi (me-6 muxli), miCneulia warmomadgenlis saqmianobis 
adgili (komerciuli sawarmos adgilsamyofeli).  

3) warmomadgenlis saqmianobis adgili (komerciuli 
sawarmos adgilsamyofeli), an misi ararsebobisas 
warmomadgenlis Cveulebrivi adgilsamyofeli (sksk 28-e I muxli) 
aris gadamwyveti faqtobrivi garemoeba, romelsac sxvadasxva 
                                                           
444 iqve. gv. 215. 
445 8 delegati momxre iyo warmodgenili winadadebis, 10 _ mowinaaRmdege da 6-
ma delegatma Tavi Seikava.   
446 21-ma delegatma mxari dauWira warmodgenil winadadebas, 3-ma delegatma ki Tavi 

Seikava. 

 
 

164



 

qveynis sasamarTloebi iyeneben sakolizio sabmelis saxiT. 
swored warmomadgenlis saqmianoba gamoxatavs xelSekrulebis 
socialur-ekonomikur mizans; 

4) miCneulia, rom warmomadgenlis (agentis) saqmianobis 
adgilis dadgena Zneli saqme ar aris da, amdenad, igi sakmaod 
myar principad vlindeba.  

qarTul kanonSi saubaria warmomadgenlis saqmianobis 
adgilze. haagis konvenciaSi ki saubaria warmomadgenlis 
komerciuli sawarmos adgilsamyofelze.447 normis axsna-
ganmartebis principidan gamomdinare igulisxmeba, rom orive 
aqtSi erTi da igive garemoebaa aRwerili: rogorc warmomad-
genlis saqmianobis adgili, aseve komerciuli sawarmos 
adgilsamyofeli, sinonimebad unda iqnes miCneuli. Sesabamisad, 
saqarTvelos saerTaSoriso kerZo samarTlis kanonSi, rodesac 
saubaria warmomadgenlis saqmianobis adgilze, unda 
igulisxmebodes warmomadgeneli _ iuridiuli piris saxiT. amis 
dasturia agreTve is faqtic, rom 28-e muxliT, damatebiT, 
gaTvaliswinebulia aseve warmomadgenlis Cveulebrivi 
adgilsamyoflis cnebac. es ukanaskneli norma ki, rogorc 
cnobilia, mxolod fizikur pirze vrceldeba da igi 
gamoyenebul unda iqnes mxolod im SemTxvevaSi Tuki ar arsebobs 
warmomadgenlis saqmianobis adgili. es ukanaskneli fraza 
gagebul unda iqnes ise, rom Tu warmomadgeneli ar warmoadgens 
iuridiul pirs (sxvagvarad aRniSnuli norma verc ganimarteba, 
vinaidan Zneli warmosadgenia, rom iuridiul pirs ar hqondes 
saqmianobis adgili), maSin igi warmoadgens fizikur pirs da 
Sesabamisad gamoyenebul unda iqnes misi Cveulebrivi 
adgilsamyofeli (Habitual Residence) qveynis samarTali. 

naTelia, rom is, rac zemoT iTqva aRniSnul xist normebTan 
(sksk-is 28-e I muxli da haagis 1978 wlis konvenciis me-6 I muxli) 
mimarTebiT, iyo medlis erTi mxare da maqsimalurad dadebiT 
ferebSi warmosaxuli. amave dros, veravin auvlis gverds im 
faqts, rom yovel xist midgomas aqvs Tavisi nakli, ris gamoc 
konkretuli saqmis mimarT misi gamoyeneba SesaZloa arasasurvel 
samarTlebriv Sedegs iwvevdes. cxadia, es garemoeba ar 
gamohparviaT arc haagis konvenciisa da arc sksk-is avtorebs, 
magram am problemis gadasawyvetad maT ukve gansxvavebuli 
strategia airCies: 

haagis 1978 wlis konvenciis avtorebi bolomde erTgulni 
darCnen TavianTi strategiuli gezisa da, garda ZiriTadi 
sakolizio sabmelisa, romelic warmomadgenlis komerciuli 
sawarmos an Cveulebrivi sacxovrebeli adgilis samarTlis 
                                                           
447 swored ase iTargmneba konvenciaSi gamoyenebuli inglisuri iuridiuli 
termini: business establishment. es ukanaskneli cneba rusulad Targmnilia 
Semdegnairad: представителъ имеет свое коммерческое предприятие. ix. Вилкова, Гаагская 
конвенция 1978 года о праве, применимом к договорам с посредниками и представителями 
(агентским договорам), Хозяйство и право 1997, № 12. c. 141; ix. agreTve Вилкова, 
Договорное право в международном обороте,  М., 2002, с. 436.  
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gamoyenebas iTvaliswinebs (me-6 I muxli), damatebiT 
gaiTvaliswines kidev ori saxis aseve xisti bunebis mqone norma 
(me-6 II muxli da me-6 III muxli) im SemTxvevisaTvis, Tu ZiriTadi 
norma (sabmeli) konkretul xelSekrulebas araadekvaturad 
moawesrigebs. 

zemoTqmulisgan gansxvavebiT, saqarTvelos sksk-is avtorebma 
gansxvavebuli strategia airCies da bolomde ar `uerTgules~ 
xist meTods. kerZod, kanonis 28-e muxlis pirvel winadadebaSi 
Camoyalibebuli xisti norma Tuki saTanadod ver moawesrigebs 
konkretul samarTalurTierTobas, maSin gamoyenebul unda iqnes 
sksk-is 28-e muxlis meore winadadebiT gaTvaliswinebuli norma: 

`Tu arsebobs mWidro kavSiri im qveyanasTan, sadac 
warmomadgenelma ganaxorciela moqmedeba, gansakuTrebiT, Tu 
warmomadgenels an mesame pirs iq aqvs saqmianobis adgili an 
Cveulebrivi adgilsamyofeli, gamoiyeneba im qveynis samarTali, 
sadac warmomadgenelma ganaxorciela moqmedeba~. 

amrigad, saqarTvelos 28-e muxlSi ZiriTadi xisti normis 
gverdiT Tanaarsebobs moqnili normac. es ukanaskneli imiT 
mtkicdeba, rom mosamarTles rCeba diskreciuli ufleba, 
saWiroebis SemTxvevaSi gamoiyenos aRniSnuli norma. sityvebi: 
`Tu arsebobs mWidro kavSiri~ swored amas miuTiTebs. swored 
mosamarTlem unda Seafasos da awon-dawonos konkretuli saqmis 
faqtobrivi garemoebani da amis Semdeg gadawyvitos, aqvs Tu ara 
mocemul xelSekrulebas mWidro kavSiri konkretul qveyanasTan. 
Tuki es ukanaskneli dadasturdeba, maSin  arsebobs safuZveli, 
sasamarTlom ar gamoiyenos 28-e muxlis pirveli winadadebiT 
gaTvaliswinebuli sabmeli.  

saqarTvelos sksk-is 28-e muxlis meore winadadebaSi 
Camoyalibebul moqnil normas ufro  `damxmare~ funqcia akisria 
da igi im SemTxvevaSi unda iqnes gamoyenebuli, rodesac mTavari 
normis gamoyeneba mizanSeuwonelia. amave dros, igi ar aris 
srulfasovani moqnili norma. mosamarTlis Tavisufali 
moqmedebis sivrce Semoifargleba mxolod ori SesaZleblobiT:  

a) ZiriTadi normis Sesabamisad, gamoiyenos warmomadgenlis 
komerciuli sawarmos adgilsamyofeli (Tu Cveulebrivi 
adgilsamyofeli) qveynis samarTali, an 

b) rogorc es 28-e muxlis meore winadadebiTaa 
gaTvaliswinebuli: im qveynis samarTali, sadac warmomadgenelma 
ganaxorciela moqmedeba.   

zemoaRniSnulis Semdeg ufro naTelia, Tu ra motivebiT 
SeiZleboda exelmZRvanelaT saqarTvelos saerTaSoriso kerZo 
samarTlis avtorebs, rodesac maT calke norma gaiTvaliswines 
warmomadgenlobiTi garigebebis mosawesrigeblad. cxadia, 
mocemuli samarTlebrivi urTierTobebis mosawesrigeblad maT 
arCies xisti meTodis gamoyeneba, Tumca bolomde misi 
`erTgulni~ ver darCnen.  

yovelive zemoaRniSnulis Semdeg, albaT, ukeTesi iqneboda, 
Tuki saqarTvelos sksk am sakiTxSic moqnil meTods dauWerda 

 
 

166



 

mxars da msgavsad Sveicariisa da germaniis kanonebisa da, aseve, 
romis konvenciisa, calke normas ar gaiTvaliswinebda 
garigebismieri warmomadgenlobis Sesaxeb xelSekrulebebis 
mimarT. aseT SemTxvevaSi zemoaRniSnuli samarTlebrivi 
urTierTobebis mimarTac saqarTvelos sksk-is 36-e II muxliT 
gaTvaliswinebuli `damaxasiaTebeli Sesrulebis~ zogadi 
xasiaTis prezumfcia gavrceldeboda. 

  

  

  $9. uaxloesi tendenciebi  

 evrogaerTianebis komisiam (Commission of the European Communities) 
2005 wlis dekemberSi gamoaqveyna winadadebebi evrogaerTianebaSi 
saerTaSoriso kerZo samarTlis valdebulebiTi urTierTobebis 
Semdgomi kodifikaciis Sesaxeb448, romlis mixedviTac, romis 1980 
wlis konvenciasTan SedarebiT gansxvavebulad unda 
mowesrigebuliyo mTeli rigi sakolizio sakiTxebisa. raoden 
ucnauric ar unda iyos, romis konvenciisgan gansxvavebiT, romi I 
reglamentis proeqtis avtorebma mxari dauWires xisti meTodis 
gamoyenebas im SemTxvevaSi, Tu mxareebma Tavad ar airCies 
xelSekrulebis momwesrigebeli samarTali.  
 kerZod,  romi I reglamentis proeqtis me-4 muxlis mixedviT: 

`1. Tu mxareebma me-3 muxlis mixedviT ar airCies 
xelSekrulebis momwesrigebeli samarTali, maSin igi unda 
mowesrigdes Semdegi saxiT:  

a) nasyidobis xelSekruleba unda mowesrigdes im  qveynis 
samarTliT, sadac gamyidvels aqvs Cveulebrivi adgilsamyofeli;  

b) momsaxurebis xelSekruleba unda mowesrigdes im  qveynis 
samarTliT, sadac momsaxurebis gamwevs aqvs Cveulebrivi 
adgilsamyofeli;  

c) gadazidvis xelSekruleba unda mowesrigdes im  qveynis 
samarTliT, sadac gadamzidvels aqvs Cveulebrivi 
adgilsamyofeli;  

d) xelSekruleba, romelic sanivTo uflebis an uZravi 
qonebiT sargeblobas Seexeba, unda mowesrigdes im qveynis 
samarTliT, sadac qoneba imyofeba;  

e) miuxedavad `d~ punqtisa, qiravnobis xelSekrulebis 
Sesabamisad, Tu uZravi qonebis droebiTi personaluri 
sargebloba zedized eqvs Tves aRemateba, garigeba unda 
mowesrigdes im qveynis samarTliT, sadac mesakuTres aqvs 
Cveulebrivi rezidencia, im pirobiT, Tu damqiravebeli fizikuri 
piria da misi Cveulebrivi rezidencia aseve imave qveyanaSia;  

f) xelSekruleba, romelic inteleqtualuri an samrewvelo 
sakuTrebis uflebas Seexeba, unda mowesrigdes im qveynis 

                                                           
448 Proposal for a Regulation of the European Parliament and the Council on the law applicable to 
contractual oblilgations (Rome-I), Brussels, 15. 12. 2005 / Com(2005) 650 final / 2005/0261 (COD), 
http://eur-lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0650en01.pdf (2006. 10.08.). 
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samarTliT, sadac pirs, romelmac gadasca ufleba, aqvs 
adgilsamyofeli;  

g) frenSaizingis xelSekruleba unda mowesrigdes im  
qveynis samarTliT, sadac frenSaizis mimcems aqvs Cveulebrivi 
adgilsamyofeli;  

h) distribuciis xelSekruleba unda mowesrigdes im qveynis 
samarTliT, sadac distributors aqvs Cveulebrivi 
adgilsamyofeli; 

2. xelSekrulebebi, romlebic ar aris gaTvaliswinebuli  
me-4 I muxliT, unda mowesrigdes im qveynis samarTliT, sadac 
mxares, romlis Sesrulebis valdebulebac axasiaTebs 
xelSekrulebas, hqonda Cveulebrivi adgilsamyofeli 
xelSekrulebis dadebis dros. Tuki damaxasiaTebeli Sesrulebis 
dadgena SeuZlebelia, xelSekruleba unda mowesrigdes im  
qveynis samarTliT, romelTanac igi yvelaze mWidrodaa 
dakavSirebuli. 

 amrigad, TiTqmis yvela saxis xelSekrulebis mimarT, rac 
praqtikaSia gavrcelebuli, romi I reglamentis proeqtis 
avtorebma mxari dauWires xist midgomas da mxolod im tipis 
xelSekrulebebis mimarT, romlebic ar aris miTiTebuli me-4 I 
muxlSi, unda iqnes gamoyenebuli moqnili meTodi  
damaxasiaTebeli Sesrulebis saxiT. im SemTxvevaSi, Tuki ar 
dadgindeba romeli kontrahentis mxridan xdeba damaxasiaTebeli 
Sesruleba, gamoyenebul unda iqnes ufro zogadi – yvelaze 
mWidro kavSiris koncefcia. 
 samoqalaqo brunvaSi Zalzed iSviaTia iseTi tipis 
xelSekrulebebi, romlebic me-4 I muxliT ar yofiliyos 
gaTvaliswinebuli, Sesabamisad, aRniSnuli proeqtis mixedviT 
moqnili meTodisaTvis faqtiurad adgili ar rCeboda. 
 romi I reglamentis proeqtis avtorTa azriT, xisti 
meTodisaken Semobruneba ganpirobebuli iyo imiT, rom moqnili 
meTodis gamoyenebisas evropis qveynebis sasamarTloebi 
tendenciurad mainc upiratesobas aniWebdnen Lex fori-s gamoyenebas. 
garda aRniSnulisa, xist normaTa katalogis SemoReba 
uzrunvelyofda samarTlebriv sicxades, anu mxareebs eqnebodaT 
SesaZlebloba, xelSekrulebis dadebisTanave winaswar 
ganesazRvraT, konkretuli tipis xelSekrulebis mimarT Tu 
romeli qveynis samarTali iqneboda gamoyenebuli. 
 rogorc qvemoT iqneba ganxiluli, aRniSnuli midgoma ar 
unda iqnes gaziarebuli da igi ukan gadadgmul nabijad unda 
Sefasdes. mas (romi I reglamentis proeqtis me-4 I muxli) 
Tanamedrove avtorTa Soris mravali  kritikosi gamouCnda, 
upirveles yovlisa ki, unda aRiniSnos, rom xisti meTodisken 
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Semobruneba mkacrad gaakritika maqs plankis sax. SedarebiTi da 
saerTaSoriso kerZo samarTlis institutma.449   
 institutma, nacvlad wardgenili proeqtisa, mxari dauWira 
moqnili meTodis SenarCunebas, magram, amave dros, kontrahentTa 
urTierTobebSi ufro meti sicxadis Setanis mizniT, wamoayena 
winadadeba, raTa zemoaRniSnuli konkretuli saxis 
xelSekrulebebis mimarT dadgeniliyo calkeuli prezumfciebi, 
romelTa uaryofac, gamonaklis SemTxvevebSi, SesaZlebeli 
iqneboda sasamarTlos mier.450 aqve maqs plankis sax. institutma 
Seaxsena romi I reglamentis proeqtis avtorebs, rom xisti 
meTodis mxardaWera arasasurveli iyo msoflios masStabiT 
sakolizio normebis harmonizaciis procesisTvisac, radgan 
mravali qveyana swored moqnil meTods (yvelaze mWidro 
kavSiris koncefcias) uWers mxars.451   
 cxadia, gacilebiT ufro racionaluria, yvela saxis 
xelSekrulebis mimarT erTi sakolizio sabmelis nacvlad 
mxardaWeril iqnes sxvadasxva saxis sakolizio sabmelis 
gamoyeneba, TiToeuli saxis xelSekrulebis bunebidan 
gamomdinare. garda aRniSnulisa, mas erTi aSkara upiratesoba 
aqvs _ sicxade Seaqvs mxareTa urTierTobaSi. kontrahentebs 
SeuZliaT, winaswar ganWvriton, Tu romeli qveynis samarTliT 
mowesrigdeba garigeba, vinaidan maT Tavidanve ician, Tu romeli 
saxis xelSekrulebis mimarT romeli sakolizio sabmeli iqneba 
gamoyenebuli. 
 miuxedavad amisa, faqtia, aRniSnul SemTxvevaSic saxezea 
xisti midgoma, vinaidan kanonmdebeli winaswar adgens, Tu 
romeli saxis xelSekrulebis mimarT romeli sakolizio 
sabmelia gamosayenebeli. Sesabamisad, mosamarTlec valdebuli 
iqneba, ganuxrelad daicvas kanonis danawesi, Tundac igi naTlad 
xedavdes, rom konkretuli xelSekrulebis mimarT sxva 
sakolizio sabmelis gamoyeneba ufro samarTliani iqneboda.     

swored xom evropuli qveynebis sasamarTlo praqtikis 
damsaxurebaa, rodesac Tavis droze dadginda garkveuli 

                                                           
449 Max Planck Institute for Comparative and International Private Law - Comments on the European 
Commission’s Proposal for a Regulation of the European Parliament  and the Council on the Law 
Applicable to Contractual Obligations (ROME-I). maqs plankis institutis samuSao 
jgufSi Sediodnen: iurgen bazedovi da volfgang vursti (koordinatorebi), 
anatol duta, kristian hance, ina maria lindenbergi, aqsel mecgeri, ralf 
mixaelsi, gebhard remi, gizela ruli, iurgen zamtlebeni, kurt zia, elizabet 
Sutce, simon Svarci, klemens trautmani. ix. www.mpipriv-
hh.mpg.de/deutsch/Mitarbeiter/WurmnestWolfgang.html  (20. 08. 2007). 
450 iqve, 29-30. 
451 Sveicaria (sksk-is 117-e I muxli), ruseTis federacia (samoqalaqo kodeqsis 
1211-e I muxli), koreis respublika (sakolizio samarTlis Sesaxeb kanonis 26-e 
I muxli), kvebeki (samoqalaqo kodeqsis 3112-e muxli), CineTis saxalxo 
respublika (CineTis saxelSekrulebo samarTlis Sesaxeb kanonis 126-e muxli), 
1994 wlis interamerikuli konvencia saerTaSoriso xelSekrulebis mimarT 
gamosayenebadi samarTlis Sesaxeb (me-9 muxli). ix. www.mpipriv-
hh.mpg.de/deutsch/Mitarbeiter/WurmnestWolfgang.html (20.08.2007). 
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kanonzomierebani ama Tu im saxis xelSekrulebis mimarT 
(magaliTad susti mxaris interesebis dacva `samomxmareblo~ 
xelSekrulebebSi), maSin ratom unda SeizRudon mosamarTleebi, 
ganaviTaron samosamarTleo samarTali? upriani iqneba, Tuki maT 
garkveuli moqmedebis Tavisufleba darCebaT. XX saukuneSi 
kontinenturi evropis (rom aRaraferi vTqvaT saerTo samarTlis 
sistemis qveynebze) qveynebma aRiares, rom kargia Tu cudi, 
samosamarTleo samarTlis452 gareSe TviT samarTlis ganviTareba 
warmoudgenelia.453 

sabolood, saRma azrma gaimarjva da romi I reglamentis  
wardgenilma proeqtma mniSvnelovani cvlilebebi ganicada 
moqnili meTodis gamoyenebis sasargeblod. amrigad,  evropis 
parlamentma da sabWom 2008 wlis 17 ivniss Sesworebuli saxiT 
miiRes reglamenti: ,,saxelSekrulebo valdebulebebisadmi 
gamosayenebadi samarTlis Sesaxeb~, romelmac 2009 wlis 17 ivniss 
Sevida ZalaSi da Secvala romis 1980 wlis konvencia.454   

romi I reglamentis me-4 muxli sabolood Camoyalibda da 
miRebul iqna Semdegi saxiT: 

1. Tu mxareebma me-3 muxlis mixedviT ar airCies 
xelSekrulebis momwesrigebeli samarTali, 5-8 muxlebiT 
gaTvaliswinebuli SemTxvevebis garda, qvemore xelSekrulebebis 
mimarT gamoyenebas eqvemdebareba: 

a) moZravi nivTebis nasyidobis xelSekrulebis mimarT im  
qveynis samarTali, sadac gamyidvels aqvs Cveulebrivi 
adgilsamyofeli;  

b) momsaxurebis xelSekrulebis mimarT im  qveynis 
samarTali, sadac momsaxurebis gamwevs aqvs Cveulebrivi 
adgilsamyofeli;  

c) xelSekrulebis mimarT, romlis saganicaa sanivTo ufleba 
uZrav nivTze an uZravi qonebis ijara (qiravnoba), im  qveynis 
samarTali, sadac uZravi nivTi imyofeba;   

d) miuxedavad `c~ punqtSi miTiTebulisa, uZravi qonebis 
qiravnobis xelSekrulebis mimarT, Tu garigebis mixedviT uZravi 
qonebis droebiTi personaluri sargebloba zedized eqvs Tves 
aRemateba, im qveynis samarTali, sadac mesakuTres aqvs 
Cveulebrivi rezidencia, im pirobiT, Tu damqiravebeli fizikuri 
piria da misi Cveulebrivi rezidencia aseve imave qveyanaSia; 

                                                           
452 ix. Wanturia, dasax. naSr. gv. 104-124. 
453 arsebobs brZnuli gamonaTqvami: kanoni miRebisTanave Zveldebao. 
Tanamedrove cxovrebiseuli realiebi ki moiTxovs mosamarTlis mxridan 
droul da adekvatur reagirebas, rac xisti normebis SemTxvevaSi xSir 
SemTxvevaSi ganuxorcielebeli iqneba.     
454 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on 
the law applicable to contractual obligations (Rome I) (80/934/EEC) Official Journal of the European 
Union L 177,Volume 51 4 July 2008. ix. Semdeg vebgverdze: http://eur-lex.europa.eu/ 
LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0016:EN:PDF (03.06.2009). 
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e) frenSaizingis xelSekrulebis mimarT, im  qveynis 
samarTali, sadac frenSaizis mimRebs aqvs Cveulebrivi 
adgilsamyofeli;  

f) distribuciis xelSekrulebis mimarT im qveynis 
samarTali, sadac distributors aqvs Cveulebrivi 
adgilsamyofeli; 

g) auqcionze nivTebis nasyidobis xelSekrulebis mimarT, im  
qveynis samarTali, sadac adgili hqonda auqcionis gamarTvas, Tu 
am adgilis gansazRvra SesaZlebelia; 

h) xelSekruleba, romlebic dadebulia mravalmxrivi 
sistemis farglebSi, romelic uzrunvelyofs an aadvilebs 
myidvelTa da gamyidvelTa gansxvavebuli interesebis 
SeTanxmebas, mesame pirebis meSveobiT finansur instumentebTan 
mimarTebaSi 2004/39/EC[30] direqtivis $1.4. 17-e punqtis 
mniSvnelobiT, Sesabamisi wesebiT, romelsac ar aqvs 
diskriminaciuli xasiaTi da romelic wesrigdeba mxolod erTi 
qveynis samarTliT, eqvemdebareba amave qveynis samarTals.455  

2. xelSekruleba, romlebic ar aris gaTvaliswinebuli        
1 paragrafiT, an Tu xelSekrulebis elementebi (faqtobrivi 
garemoebebi) xvdeba 1 paragrafis (a) da (h) punqtebis moqmedebis 
qveS, maSin igi unda mowesrigdes im qveynis samarTliT, sadac 
kontrahents, romlis Sesrulebis valdebulebac 
damaxasiaTebelia xelSekrulebisaTvis, hqonda Cveulebrivi 
adgilsamyofeli.  

3. Tu saqmis yvela garemoebebidan naTelia, rom 
xelSekrulebas aSkarad ufro mWidro kavSiri aqvs sxva 
qveyanasTan vidre es aris gaTvaliswinebuli 1 an 2 paragrafebiT, 
maSin gamoyenebas eqvemdebareba swored am qveynis samarTali.  

4. Tu, gamosayenebadi samarTli ar SeiZleba dadgenil iqnes 
1 da 2 paragrafebis safuZvelze, maSin xelSekruleba unda 
mowesrigdes im qveynis samarTliT, romelTanac mas yvelaze  
mWidro kavSiri aqvs.456  

amrigad, Tuki CauRrmavdebiT ukve moqmedi romi I regla-
mentis me-4 muxls, maSin mivalT im daskvnamde, rom miuxedavad 
imisa, rom adgili hqonda garkveuli saxis taqtikuri saxis ukan 
daxevas, sabolood gaimarjva im strategiam, romelic moiTxovda 
moqnil meTodis SenarCunebas.457  

                                                           
455 evrokavSiris 2004/39/EC[30] direqtivis Sesaxeb. ix. Semdeg vebgverdze: 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0039:EN:HTML 
(03.06.2009). 
456 ix. Semdegi vebgverdi:  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0016:EN:PDF 
(03.06.2009). 
457 aqve unda aRiniSnos imis Sesaxeb, rom romi I reglamentis me-4 muxlis erT-
erTi pirvel `komentarebSi~, analogiuri mosazreba gamoiTqva, kerZod: 
mosamarTles, romis 1980 wlis konvenciis me-4 muxlis msgavsad, kvlav rCeba 
diskrecia, Tavad gadawyvitos, Tu romeli qveynis samarTali gamoiyenos 
xelSekrulebis mosawesrigeblad. ix. Lein, The New Rome I / Rome II / Brussels I 
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rogor paradoqsaluradac ar unda JRerdes, samarTlebrivi 
SedegiT, romis 1980 wlis konvenciis me-4 muxli da romi I 
reglamentis me-4 muxlebi erTmaneTisgan didad ar gansxvavdeba. 

erTi SexedviT evropis parlamentma da sabWom faqtiurad 
yvela xelSekrulebis mimarT rac gavrcelebulia samoqalaqo 
brunvaSi mxari dauWira xisti meTodis gamoyenebas, magram es 
mcdari warmodgena gamomdinareobs mxolod romi I reglamentis 
me-4 I muxlis gacnobidan. amave reglamentis me-4 muxlis 
danarCeni (2, 3, 4) paragrafebis gaanalizebis Semdeg, naTelia, 
rom evrokavSirma kvlav upiratesoba mianiWa moqnil meTods. me-4 
I muxliT calkeuli tipis xelSekrulebebis mimarT 
gaTvaliswinebuli xist normaTa katalogi, sxva araferia Tu ara 
prezumfciebi imis Sesaxeb, rom Tu sxva ram ar gamomdinareobs 
saqmis faqtobrivi garemoebebidan, maSin rogorc wesi, 
gamoyenebul unda iqnes gamyidvelis da momsaxureobis gamwevis 
Cveulebrivi adgilsamyofeli qveynis samarTali, uZravi qonebis 
adgilsamyoflis qveynis samarTali da sxv.  magram im 
SemTxvevaSi Tu sasamarTlo miva im daskvnamde, rom 
xelSekruleba ufro mWidrod dakavSirebulia sxva qveyanasTan, 
maSin gamoyenebas eqvemdebareba swored am ukanasknelis 
samarTali. 

zemoT ukve aRiniSna, rom wesi, romlidanac gadaxveva da 
romlis ignorirebac SeiZleba da arc Tu ise rTulad, sxva 
araferia Tu ara prezumfcia imisa, rom sasamarTlom rogorc 
wesi am prezumfciiT (xist normaTa katalogiT) ixelmZRvanelos, 
Tu cxadia ufro adekvatur da samarTlian gadawyvetilebas ar 
miagnebs, ris SesaZleblobasac, romis 1980 wlis konvenciis me-4 
muxlis msgavsad, romi I reglamentis me-4 muxlic iZleva.458 

 
 
 
 
 
 
 
 
 
 
 
 

 

                                                                                                                                                                                           
Synergy,  Yearbook of Private International Law, Vol. X 2008, pp. 185-186. romi I reglamentis 
mixedviT, xisti sakolizio sabmelebis nusxa gaizarda, rasac 
samarTalurTierTobis mosawesrigeblad meti sicxade Seaqvs, Tumca, saWiro 
doneze moqniloba kvlav SenarCunebul iqna. ix. Magnus, Article 4 Rome I Regulation: 
The Applicable Law in the Absence of Choice, (eds) Franco Ferrari, Stefan Leible, Rome I Regulation, 
The Law Applicable to Contractual Obligations in Europe, 2009, p. 50. 
458 igive iTqmis saqarTvelos sksk-is 36-e muxlze. 
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                            d a s k v n a: 

1. mxareTa Tavisufleba _ airCion xelSekrulebis momwesri-
gebeli samarTali _ imdenad farTodaa gavrcelebuli msoflios 
mowinave qveynebis erovnuli kanonmdeblobebiT da saerTaSoriso 
konvenciebiT, rom igi, SeiZleba iTqvas, ,,civilizebuli~ erebis 
mier aRiarebuli samarTlis zogadi principad iqca.  

mxareTa nebis avtonomiis principis sayovelTaod cnoba 
ZiriTadad gamowveulia Semdegi mosazrebebiT:  

mxareTa mier samarTlis arCeva uzrunvelyofs garkveulobis 
_ sicxadis (ing. predictability, rus. предсказуемостъ) elementis 
Setanas saerTaSoriso komerciul garigebebSi, anu 
kontrahentebma winaswar ician, Tu romeli samarTliT 
mowesrigdeba maTi xelSekruleba. es aris erT-erTi mizezi, ris 
gamoc, umetesi qveynebi erTxmad uWeres mxars nebis avtonomiis 
princips. cxadia, aseTi midgoma didad uwyobs xels 
saerTaSoriso savaWro brunvis stabilurobis interesebs.  

rogorc rabelma aRniSna, mxareTa mier samarTlis arCeva _ 
,,mcdelobaa daZleul iqnes is gaurkvevloba da 
`araprognozirebadoba~ (winaswar-ganuWvreteloba; unforeseable), 
romelsac SeiZleba adgili hqondes sasamarTloSi da romliTac 
xelSekruleba konsolidirebul iqneba erTi samarTlis qveS _ 
molaparakebis procesSi~.459 ukanasknel winadadebaSi, 
igulisxmeba is garemoeba, rom mxareTa mier samarTlis arCeva 
uzrunvelyofs, xelSekrulebis mimarT, erTi samarTlebrivi 
sistemis gamoyenebas, maSin, rodesac, aseTi arCevanis arqonis 
SemTxvevaSi, SesaZlebelia, xelSekrulebis mimarT imoqmedos 
erTze metma samarTlebrivma sistemam, rac Tavis mxriv, 
xelSekrulebis ,,gaxleCas~ gamoiwvevs.  

Semdegi mosazreba mdgomareobs mxareTa Tavisuflebis 
mxardaWeraSi. saerTaSoriso komerciuli xelSekrulebebis 
umravlesobaSi (es iqneba nasyidobis, savaWro agentis, 
transportis dazRvevis, sazRvao gadazidvebis Tu sxva saxis 
xelSekrulebebi) mxareebs gaaCniaT  pativsadebi  mizezi, raTa 
airCion xelSekrulebis momwesrigebeli samarTali. maT SeiZleba 
surdeT xelSekruleba dauqvemdebaron im adgilis samarTals, 
sadac bazaria ganviTrebuli. magaliTad, kontrahentebi, 
sadazRvevo xelSekrulebebis mosawesrigeblad, xSir SemTxve-
vaSi, inglisis samarTals irCeven, sadac es biznesi gansakuTre-
buladaa ganviTarebuli. garkveuli samarTlebrivi sistema 
SeiZleba konkretul saxelSekrulebo sakiTxebs ukeT wyvetdes.  

mxareebs SeiZleba surdeT xelSekrulebis mimarT im qveynis 
samarTlis gamoyeneba, romliTac maTi wina xelSekruleba 
mowesrigda. SesaZloa, mxareebma isurvon im samarTlis arCeva, 
romliTac wesrigdeba sxva xelSekruleba, romelic dakavSire-
bulia maT mier dadebul xelSekrulebasTan.  

                                                           
459 Rabel, The Conflict of Laws - A Comparative Study, II ed. 2 by Drobnig (Ann Arbor) 1960, p. 365.  
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mxareebs sruli ufleba unda hqondeT es sakolizio 
sakiTxebi sasamarTlos ki ar dautovon gadasawyvetad, aramed 
igi Tavadve  gadawyviton. amisaTvis ki, maT  esaWiroebaT rac 
SeiZleba meti xarisxis Tavisufleba, raTa TavianTi 
survilisamebr gadawyviton maT winaSe mdgari problemebi.  

2. liberalurma midgomam, rac mxareTa nebis avtonomiiis 
principis cnobaSi gamoixata _ triumfaluri gamarjveba izeima. 
rogorc sxvadasxva qveynis kanonmdeblobis da sasamarTlo 
praqtikis ganxilvam uCvena, saerTaSoriso komerciul  
garigebebSi mxareebi faqtiurad SeuzRudavni arian airCion 
maTTvis sasurveli nebismieri samarTlebrivi sistema, maT Soris 
,,aranacionaluri samarTalic~ (lex mercatoria), gansakuTrebiT  
maSin, rodesac xelSekrulebas Tan axlavs saarbitraJo daTqmac. 
saerTaSoriso arbitraJebi maTi araerovnuli warmomavlobis 
gamo gansakuTrebiT keTilganwyobilni arian lex mercatoria-s 
mimarT. 

igive, cxadia ar iTqmis arakomerciuli xelSekrulebebis 
mimarT, rogoricaa, magaliTad, Sromis da samomxmareblo 
xelSekrulebebi, sadac mxedvelobaSi ar miiReba Tundac is 
faqti, rom mxareebs sinamdvileSi sulac ar hqondaT kanonis 
gverdis avlis ganzraxva da mxareTa mier ,,sxva~ samarTlebrivi 
sistemis arCeva arc TvalTmaqcur garigebas warmoadgenda. es 
gamowveulia imiT, rom mxareTa SeuzRudavi Tavisufleba airCion 
xelSekrulebis momwesrigebeli samarTali SeiZleba saSiSi 
instrumenti gaxdes ekonomikuri ZalauflebiT aRWurvili didi 
kompaniis xelSi ,,susti mxaris~ winaaRmdeg. aseTi SemTxvevis 
Tavidan asacileblad, bevr mowinave qveyanaSi da, aseve, 
saqarTveloSi, mxareTa Tavisufleba SezRudulia sxvadasxva 
saxis socialuri saxis imperatiuli normebiT.     

idea, imis Sesaxeb, rom srulasakovan, qmedunarian pirebs 
gaaCniaT SeuzRudavi saxelSekrulebo Tavisufleba,460 
dRevandel dRes dakarga Tavisi aqtualuroba ,,socialuri~ 
saxis xelSekrulebebSi. roca adgili aqvs samomxmareblo da 
Sromis xelSekrulebebs, Znelia saubari mxareTa realur 
Tavisuflebaze.  

mxareTa mier samarTlis arCevis cnoba damokidebulia imaze, 
Tu ramdenad gadawonis igi im interesebs, romlebic mocemulia 
xelSekrulebasTan yvelaze mWidrod dakavSirebuli qveynis 
imperatiul-damcav normebSi. sazogadoebis interesebi yvelaze 
metad asaxulia samomxmareblo da Sromis xelSekrulebebSi, 
sadac monawileobs ,,susti mxare~, vidre komerciul xelSekru-
lebebSi.  

3. saerTaSoriso xasiaTis komerciul, anu e.w. Tavisufal, 
xelSekrulebebSi mxareTa nebis avtonomiis farglebi TiTqmis 
SeuzRudavia. kontrahentebs SeuZliaT gverdi auaron nebismieri 

                                                           
460 Jessel, M.R., in Printing & Numerical Registering Co. v. Sampson (1875) L.R. 19 Eq. 462. 
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qveynis Sinaimperatiul normebs Tuki isini airCeven sxva qveynis 
samarTals. igive ar iTqmis lex  fori-s da, zogierT SemTxvevaSi, 
mesame qveynis, pirdapiri moqmedebis (anu saerTaSoriso xasiaTis 
imperatiul) normebze, romlebic nebismier SemTxvevaSi, unda 
iqnen gamoyenebulni, miuxedavad imisa, Tu romeli qveynis 
samarTliT wesrigdeba xelSekruleba.  

realurad, mxareTa nebis avtonomiis principi, saerTaSoriso 
xasiaTis komerciul xelSekrulebebSi, SeiZleba SeizRudos 
mxolod im SemTxvevaSi Tuki kontrahentTa mier arCeuli ucxo 
qveynis samarTlis normebis gamoyeneba aSkarad SeuTavsebeli 
iqneba lex fori-s sajaro wesrigTan (saqarTvelos sksk me-5 muxli). 
aseTi SemTxvevebi ki, rogorc mowinave qveynebis praqtikis 
gacnoba uCvenebs, Zalzed iSviaTi movlenaa. 

4. erTi SexedviT qarTvelma kanonmdebelma gaiziara 
msoflios mowinave qveynebis gamocdileba da uyoymanod cno 
mxareTa nebis avtonomiis principi saerTaSoriso saxis 
komerciul xelSekrulebebSi,461 Tumca realurad saqme 
sxvagvaradaa: 

saqarTvelos sksk-is 35-e III muxlis mixedviT ,,samarTlis 
arCeva CaiTvleba baTilad, Tu igi ugulebelyofs xelSekru-
lebasTan yvelaze mWidrod dakavSirebuli qveynis samarTlis 
imperatiul normebs~. 

Tavidanve unda iTqvas, msgavsi norma araTu germaniis    
sksk-Si, aramed arcerT sxva mowinave qveynis kanonmdeblobaSi da 
saerTaSoriso konvenciaSi ar moipoveba. mizezi martivia: is 
Sedegi, rac am normis gamoyenebas SeiZleba mohyves, sxva 
araferia Tu ara mxareTa nebis avtonomiis principis sruli 
uaryofa. aRniSnuli normidan gamomdinare, kontrahentebs 
ufleba ar aqvT airCion nebismieri qveynis samarTali, romelic 
maT moesurvebaT (maT Soris saqarTvelos kanonmdebloba), aramed 
isini SezRudulni arian airCion mxolod xelSekrulebasTan 
yvelaze mWidrod dakavSirebuli qveynis samarTali raTa am 
ukanasknelis `samarTlis imperatiul normebis ugulebelyofa ar 
moxdes~. 

cxadia, problema martivad gadawydeboda, Tu ar iarsebebda 
xsenebuli norma, aseT SemTxvevaSi sasamarTlo daeyrdnoboda 
saqarTvelos sksk-is me-6 muxls, romlis Sesabamisadac ,,am 
kanonis debulebebi ar vrceldeba saqarTvelos imperatiuli 
normebis moqmedebaze, miuxedavad imisa, Tu romeli qveynis 
samarTali gamoiyeneba urTierTobaTa mowesrigebisas~.  

amrigad, sksk-is me-6 muxlze dayrdnobiT, sasamarTlo 
xelSekrulebis mosawesrigeblad gamoiyenebda im qveynis 

                                                           
461 ix. saqarTvelos sksk-is 35-e I muxli:  ,,saxelSekrulebo urTierTobidan 
gamomdinare ufleba-movaleobebis gansazRvra, kerZod, xelSekrulebaTa 
ganmarteba, Sesruleba, Sewyveta, agreTve baTilobis Sedegebi, valdebulebaTa 
darRveva, winasaxelSekrulebo da xelSekrulebis Semdgomi valdebulebebis 
darRvevis CaTvliT, wesrigdeba mxareebis mier arCeuli qveynis samarTliT~.  
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samarTals romelic mxareebma airCies da damatebiT saqarTvelos 
saerTaSoriso xasiaTis im imperatiul normebs (pirdapiri 
moqmedebis normebs), romlis gamoyenebac mocemuli 
samarTalurTierTobis mimarT saqarTvelos kanonmdeblobiT 
savaldebuloa. 

5. saqarTvelos saerTaSoriso kerZo samarTlis kanoniT (36-e 
muxli) gaziarebul iqna saerTaSoriso gamocdileba da 
xelSekrulebis mosawesrigeblad upiratesoba mieniWa moqnil 
meTods. ramdenime aTeuli welia, rac msoflios mowinave 
qveynebma uari ganacxades xist meTodze. moqnili meTodis aseTi 
dagvianebiT aRiareba ZiriTadad orma garemoebam  gamoiwvia: 

a) xisti meTodis udavo upiratesoba moqnil meTodTan 
SedarebiT is iyo, rom mas ufro meti sicxade Sehqonda mxareTa 
samarTlebriv urTierTobaSi, rac xels uwyobda saerTaSoriso 
stabilurobis interesebs;  

b) kontinenturi evropis qveynebSi SiSobdnen, rom moqnili 
meTodisaTvis upiratesobis miniWebis SemTxvevaSi sakmaod 
izrdeboda mosamarTlis `diskreciuli~ ufleba.462 aseTi iyo 
gabatonebuli azri ara mxolod imdroindel ruseTSi, aramed 
mTlianad kontinentur evropaSi.463 imdroindel evropis 
qveynebSi, rogorc etyoba,  mosamarTleebi didi avtoritetiT 
(gansxvavebiT profesorebisagan) ar sargeblobdnen da, 
Sesabamisad, aravis hqonda survili, maTTvis esoden farTo  
uflebebi mieniWebina.  

SemdgomSi evropaSi mniSvnelovnad Seicvala azri 
mosamarTleebze da aucilebel saWiroebad iqna aRiarebuli 

                                                           
462 rogorc saukunis dasawyisSi rusi civilisti pokrovski acxadebda: ar 
unda yofiliyo gaziarebuli `Tavisufali samarTlis~ (samosamarTleo 
samarTlis) idea, vinaidan igi gaTvlili iyo `zemosamarTleze~, `mosamarTle-
gmirze~, rac realobas sakmaod Sordeboda. sinamdvileSi, ramdeni 
mosamarTlecaa, imdeni azri, koncefcia, idea da rwmena arsebobs. zogierTi 
mosamarTle SeiZleba ar iziarebdes qristianul msoflmxedvelobas, 
SesaZloa, vTqvaT,  nicSes filosofiis mimdevari iyos da, amdenad, is nanatri 
`samarTliani gadawyvetileba~, romelsac yvela eswrafvis TiToeuli 
konkretuli samarTalurTierTobis gadasawyvetad, ganuxorcielebeli 

aRmoCndeba. ix. Покровский, Основные проблемы гражданского права, Серия - Класcика 
Российской Цивилистики (Статут),  М., 1998, c. 98. 
463 xx saukunis 30-ian wlebSi cnobilma germanelma iuristma hedemanma mkacrad 
gaakritika germaniis sasamarTloebis mier zogadi daTqmebis gamoyenebis 
praqtika. Tavis momcro naSroms, romelic xsenebul sakiTxebs exeboda, man 
uwoda: `ltolva zogadi daTqmisaken _ saSiSroeba saxelmwifosa da 
samarTlisaTvis~ (Hedemann, Die Flucht in die Generalklauseln, Eine Gefahr für Recht und 
Staat, 1933), sadac igi gulmodgined amtkicebda, rom amgvari sasamarTlo 
praqtika da samosamarTleo diskreciis SeuzRudavoba gamoiwvevda 
samarTlebriv normaTa, rogorc xelisuflebis SezRudvis instrumentis, 
sasicocxlo funqciis xelyofas. ufro dawvrilebiT ix. Zimmermann, Whittaker, 
Good Faith in European Contract Law (Cambridge University Press), 2000, p. 18-22. 
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samosamarTleo samarTlis arseboba da ganviTareba, vinaidan 
aRiarebul iqna, rom unaklo da uzado kanoni ar arsebobs.464  

amitom, bolo aTwleulebSi sul ufro metma qveyanam 
upiratesoba mianiWa moqnili meTodis gamoyenebas (igives Tqma 
SeiZleba saerTaSoriso konvenciebze). miuxedavad im cnobili 
dadebiTi movlenebisa, rac xist meTods axasiaTebs, mas mainc 
aqvs erTi didi nakli _ igi xSir SemTxvevaSi ar iZleva 
saSualebas, mosamarTlem adekvaturad moawesrigos konkretuli 
saxelSekrulebo urTierToba, rac ar iTqmis moqnil meTodze.  

amrigad, sruliad marTebulad moiqcnen saqarTvelos 
saerTaSoriso kerZo samarTlis kanonis avtorebi, rodesac maT 
mxari dauWires moqnili meTodis im nairsaxeobas, romelic, 
`yvelaze mWidro kavSiris~ koncefciasTan erTad, damatebiT, 
`prezumfciebis~ arsebobasac iTvaliswinebs.465 amiT sicxadis 
Setana xdeba samarTalurTierTobaSi _ Tu romeli 
samarTlebrivi sistema unda iqnes, savaraudod, gamoyenebuli 
xelSekrulebis mosawesrigeblad. sakiTxisadmi amgvari midgoma 
sasargebloa rogorc kontrahentTaTvis, aseve mosamarTle-
ebisTvis. is minimalurad aucilebeli sicxade, rac mxareebs 
sWirdebaT, winaswar icodnen, savaraudod, romeli 
samarTlebrivi sistemiT mowesrigdeba xelSekruleba, amiT 
uzrunvelyofilia. garda aRniSnulisa, mosamarTles yovelTvis 
rCeba `ukandasaxevi gza~, raTa konkretuli samarTalurTierToba 
sxvagvarad, adekvaturad, moawesrigos, Tundac amisaTvis saWiro 
gaxdes saqarTvelos sksk-is 36-e muxliT gaTvaliswinebuli 
prezumfciebidan gadaxveva.  

6. amave dros unda aRiniSnos, rom sul mcire iuridiuli 
teqnikis TvalsazrisiT saqarTvelos sksk-is 36-e muxli unda 
daixvewos. xsenebuli muxliT gaTvaliswinebulia Semdegi: 

,,ivaraudeba, rom xelSekruleba yvelaze mWidrodaa 
dakavSirebuli . . .~ sityva ,,ivaraudeba~ niSnavs imas, rom aq 
adgili aqvs moqnil da ara xist normas. prezumfciiT 
gamoyenebul unda iqnes  im qveynis samarTali:  

a) sadac mxares, romelsac damaxasiaTebeli saxelSekru-
lebo valdebuleba unda Seesrulebina, xelSekrulebis dade-
                                                           
464 kontinenturi evropis qveynebSi, rodesac mosamarTle iyenebs 
kanonmdeblobis (kodeqsebis) abstraqtul normebs, igi konkretuli saqmidan 
gamomdinare akonkretebs, avsebs da asworebs maT. es sxva araferia, Tu ara 
samarTalSemoqmedeba. amrigad, mosamarTle, romelic iyenebs samarTals, igi, 
amave dros, qmnis mas. warsuls Cabarda is dro, rodesac monteskiem 
ganacxada, rom `mosamarTlis bageebiT kanoni metyvelebs~. rogorc berJalma 
Tqva, kanoni _ es jer kidev ar aris samarTali. dReis mdgomareobiT 
SeuZlebelia imis uaryofa, rom sasamarTloebi samarTalSemoqmedebasac 
axorcieleben. Бержель, Обшая Теория права, Перевод с французского. Чуршукова (Nota 
Bene), 2000, c. 536.    
465 aRniSnuli prezumfciebi xom germanuli samarTlis ojaxis qveynebis: 
germaniisa da Sveicariis sasamarTlo praqtikis wiaRSi iSva, xolo dasamali 
araa, rom Tanamedrove qarTuli samarTali yvelaze metad swored germanuli 
samarTlis gavlenas ganicdis. 
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bisas hqonda Cveulebrivi adgilsamyofeli an administraciis 
rezidencia (36-e I muxli);   

b) sadac miwis nakveTi imyofeba (36-e II muxli);  
g) sadac gadamzidvels aqvs ZiriTadi administraciis 

adgilsamyofeli (36-e III muxli);  
d) sadac dasazRvevi riskis ZiriTadi nawili arsebobs  (36-e 

IV muxli);  
ivaraudeba, rom gamoyenebul iqnes, ar niSnavs imas, rom 

zemoaRniSnuli sakolizio sabmelebi aucileblad iqnes gamoye-
nebuli. sasamarTlos ufleba aqvs, gansakuTrebul SemTxvevaSi, 
uari Tqvas kanonis 36-e muxlSi Camoyalibebul specialur 
prezumfciebze, Tuki xelSekrulebasTan dakavSirebuli yvela 
garemoebebis mxedvelobaSi miRebis Semdeg daadgens, rom 
garigeba ufro mWidrod sxva qveyanasTan aris dakavSirebuli.  

swored zemoT aRniSnuli principia asaxuli saqarTvelos 
sksk-is 36-e III muxlSi, sadac saubaria gadazidvis xelSekru-
lebaze. aRniSnuli normis bolo winadadebaSi naTqvamia: ,,sxva 
SemTxvevebSi moqmedebs am muxlis pirveli punqtiT gaTvaliswi-
nebuli pirobebi~ e.i. yvelaze mWidro kavSiris koncefcia.  

samwuxaroa, rom 36-e muxlTan dakavSirebiT xsenebul 
kanonSi aSkara xarvezia daSvebuli. rogorc zemoT aRiniSna, 
zogierTi saxis xelSekrulebebis mimarT gamoiyeneba specialuri 
prezumfciebi (varaudebi), romelTa gaqarwylebac SesaZlebelia 
Tuki sasamarTlo miva im daskvnamde, rom xelSekruleba ufro 
mWidrod dakavSirebulia sxva qveyanasTan. amave dros igive azri, 
ufro mkafiod gadmocemulia 36-e III muxlSi, romelic 
vrceldeba mxolod gadazidvis xelSekrulebaze. sruliad 
gaugebaria, iuridiuli teqnikis TvalsazrisiT, kanonmdebelma 
aseTive daTqma ratom ar gaakeTa 36-e muxlis me-2 da me-4 
punqtebTan mimarTebaSi, sadac saubaria dazRvevis da uZravi 
qonebis gasxvisebis xelSekrulebebze.     

cxadia, kanonmdebels an yoveli specialuri prezumfciis 
mimarT unda daedgina, rom isini gaqarwylebuli iqnebian Tuki 
saqmis garemoebebidan gamomdinare aRmoCndeba, rom xelSekru-
leba ufro mWidrod sxva qveynis samarTlebriv sistemasTan aris 
dakavSirebuli, rogorc es gadazidvis xelSekrulebis mimarT 
gaakeTa, an, rac ufro marTebuli iqneboda, damatebiT, gaeTva-
liswinebina kidev erTi norma, anu 36-e muxls damateboda me-5 
punqti, romelic unda Camoyalibebuliyo Semdegi saxiT: 

,,prezumfciebi, romlebic winamdebare muxlis pirveli 
punqtis meore winadadebaSi da aseve  meore, mesameYda meoTxe 
punqtebSi aris miTiTebuli ar moqmedebs, Tu xelSekrulebas 
ufro mWidro kavSiri aqvs romelime sxva qveyanasTan~.  

7. albaT, ukeTesi iqneboda Tuki qarTveli kanonmdebeli 
garigebismieri warmomadgenlobis Sesaxeb xelSekrulebebTan 
(rwmunebuleba) mimarTebaSi moqnil meTods dauWerda mxars da 
msgavsad Sveicariis da germaniis kanonebisa da aseve, romis 
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konvenciisa, calke normas ar gaiTvaliswinebda 
warmomadgenlobiTi garigebebis mimarT. aseT SemTxvevaSi 
zemoaRniSnuli samarTlebrivi urTierTobis mimarTac sksk-is  
36-e II muxliT gaTvaliswinebuli ,,damaxasiaTebeli Sesrulebis~ 
zogadi koncefcia gavrceldeboda. 

8. msoflios mowinave qveynebma naxevari saukunea, rac mxari 
dauWires moqnili meTodis gamoyenebas, Tumca amiT ver 
davaskvniT, rom aRniSnuli pozicia erTsulovania da ar 
arsebobs kvlav xisti meTodis mxardamWeri sapirispiro 
mosazrebebi.  

evrogaerTianebis komisiam (Commission of the European Communities) 
2005 wlis dekemberSi gamoaqveyna winadadebebi evrogaerTianebaSi 
saerTaSoriso kerZo samarTlis valdebulebiTi urTierTobebis 
Semdgomi kodifikaciis Sesaxeb, romlis mixedviTac,  romis 1980 
wlis konvenciasTan SedarebiT gansxvavebulad unda mowesrigebu-
liyo mTeli rigi sakolizio sakiTxebisa. raoden ucnauric ar 
unda iyos, romis konvenciisgan gansxvavebiT, romi I reglamentis 
proeqtis avtorebma mxari dauWires xisti meTodis gamoyenebas im 
SemTxvevaSi, Tu mxareebma Tavad ar airCies xelSekrulebis 
momwesrigebeli samarTali. aRniSnulma proeqtma didi 
vnebaTaRelva gamoiwvia samecniero da samewarmeo wreebSi.   

sabolood, saRma azrma gaimarjva da romi I reglamentis  
wardgenilma proeqtma mniSvnelovani cvlilebebi ganicada 
moqnili meTodis gamoyenebis sasargeblod. amrigad,  evropis 
parlamentma da sabWom 2008 wlis 17 ivniss Sesworebuli saxiT 
miiRes reglamenti: ,,saxelSekrulebo valdebulebebisadmi 
gamosayenebadi samarTlis Sesaxeb~, romelmac 2009 wlis 17 ivniss 
Secvala romis 1980 wlis konvencia.  

samarTlebrivi SedegiT, romis 1980 wlis konvenciis me-4 
muxli da romi I reglamentis me-4 muxlebi erTmaneTisgan ar 
gansxvavdeba.  

amrigad, evrogaerTianebis mier moqnili meTodi kvlav 
SenarCunebul da mxardaWeril iqna. 

9. amrigad, mowinave msofliom ramdenime aTeuli welia rac 
aSkarad mxari dauWira moqnil meTods, romelic gamoyenebul 
unda iqnes komerciul xelSekrulebebTan mimarTebaSi, rac 
SeiZleba gamovlindes rogorc mxareTa mier samarTlis arCevaSi, 
aseve, aseTis ararsebobis SemTxvevaSi, damaxasiaTebeli 
Sesrulebis an yvelaze mWidro kavSiris koncefciis 
gamoyenebaSi. erTaderTi gamonaklisia samomxmareblo da Sromis 
xelSekrulebebi, sadac mxareTa nebis avtonomiis principi, 
Sesabamisad moqnili meTodis gamoyenebac, garkveulwilad, 
SezRudulia.     
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